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NOTE. 

will  so  readily  detect  the  few  errors  in  this  Tolnme  thai 
ixn  here  is  unnecessary.  Bspobtbe. 


CASES 

! 

ARGUED  AND  DETERMINED 


IX   TUE 


AT    ATLANTA, 
JUJNIE  term:,  1869. 


Present— JOSEPH  E.  BROWN,  Chief  Justice. 

H.  K.  McKAY         \j™es 
HIRAM  WARNER, /•' ^"^^^• 


Ai.t:xander  &  Howell,  plaintiffs  in  error,  vs.  Edmund 
Glenn  et  al,,  defendants  in^.  fa.,  claimant,  and  Sarah 
CjLENN,  defendants  in  error. 

1.  The  owner  of  a  plantation  employed  freedmen  to  cultivate  it  for  part 
of  the  crop,  and  agreed  to  furnish  provisions,  but  being  unable  to  do 
EC,  applied  to  plaintiffs  to  furnish  them,  to  prevent  a  failure  of  the 
crop,  stating  that  any  arrangement  they  might  make  with  the  freedmen 
to  secure  the  same  upon  the  growing  crop  would  be  satisfactory  to  her. 
Held :  that  it  was  error  in  the  Court  to  refuse  to  permit  plaintiffs  to 
give  these  facts  in  evidence  on  the  trial. 

2,  Where  the  evidence  shows  that  it  was  the  intehtion  of  the  parties  to 
create  a  lien  on  the  growing  crop,  under  Act  of  1866,  for  provisions 
furnished  to  make  the  crop,  as  the  statute  prescribes  no  form,  the 
words  *'  sell,  mortgage,  and  convey  "  are  sufficient  for  that  purpose.' 

Claim  lien.     Tried  before  Judge  Harrbll.     Early  Su- 
perior Court.     October  Term,  1869. 
Vol.  XXXIX — 1. 
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Alexander  &  Howell  vs.  Glenn  et  aL 

In  January,  1867,  John  Matthews,  of  the  one  part,  anl 
Edmund  Glenn  and  other  negroes,  of  the  other  part,  madei 
written  contract  by  which  Matthews  was  to  furnish  them 
land,  seed,  quarters,  teams,  tools  and  implements,  and  provii- 
ions,  and  they  were  to  tend  the  farm,  and  divide  the  crof 
with  Matthews,  he  taking  one-half  of  it.  They  were  to 
work  on  the  plantation  of  Mrs.  Sarah  Glenn.  Afterwards 
these  negroes  entered  into.a  written  contract  in  these  words: 

**  Georgia,  Early  County: 

Whereas,  Alexander  &  Howell,  merchants,  have  this  day  furnished  of 
with  provisions  to  the  amount  of  four  hundred  and  eightj-seven  and  25- 
100  dollars,  to  enable  us  to  carry  on  our  farming  interest  on  the  planti. 
tion  owned  by,  and  known  as  the  Sarah  Glenn  plantation,  in  the  6tb  dir 
trict  of  Early  county,  we  severally  sell,  mortgage  and  convey  unto  tk 
said  Alexander  &  Howell,  their  heirs  and  assigns,  all  of  our  present 
growing  crop  on  said  plantation  for  the  year  1867,  and  we  authorize  thenit 
should  the  said  amount  of  four  hundred  and  eighty-seven  25-100  dollait 
not  be  paid  by  the  iirst  day  of  November  next,  to  enter  on  said  planti- 
tion  and  take  and  sell  enough  of  the  present  'growing  crop  as  shall  dif* 
charge  our  indebtedness  to  them." 

It  was  dated  11th  of  May,  1867,  and  signed  and  sealed 
in  the  presence  of  witnesses,  by  said  negroes. 

In  December,  1867,  Howell  went  before  the  County-Judgi 
made  affidavit  that. said  negroes  owed  his  said  firm  $536  4li 
for  provisions  furnished  them  for  making  a  crop  on  tl* 
plantation  of  Mrs.  Sarah  Glenn,  described  as  aforesaid,  tW 
Alexander  &  Howell  had,  by  contract,  obtained  from  theffl 
a  lien  under  the  Act  of  15th  of  December,  1866,  etc.  A 
bill  of  particulars,  of  provisions,  etc.,  was  attached  to  sbH 
affidavit,  and  referred  to  by  it.  The  County- Judge  ordered 
a^.  fa,  "against  the  growing  crop  for  the  year  1867,''  i* 
favor  of  Alexander  &  Howell  for  said  sum  claimed.  Fifi^ 
was  issued  as  ordered.  This  fi,  fa.  was  levied  on  thirteei  -^i 
bales  of  cotton,  at  Gilbert's  landing,  as  the  property  of  saA 
negroes.  Sarah  A.  Glenn,  by  her  agent,  James  A.  GleoOf 
filed  a  claim  "  to  the  one-half  of  said  bales  of  cotton." 

When  this  chiim  case  came  on  for  trial,  the  plaintiff*  7 
attorneys  read  in  evidence  their  affidavit,  order  o(  fi.fa,,  flo* 
levy,  the  contract  made  by  Matthews,  and  the  contract  wit* 
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lander  &  Howell.  And  it  was  conceded  that  in  the 
er,  Matthews  was  only  the  agent  of  Mrs.  Glenn,  and 
the  contract  was  with-her.  It  was  also  conceded  that 
bales  of  cotton  was  pari,  of  the  crop. 
DWELL,  then  testified  that  Matthews,  as  agent  for  Mrs. 
n,  died  in  New  Orleans  on  a  visit  tl\ere  to  buy  provisions 
Eiid  farm  for  Mrs.  Glenn  ;  that  she  sent  for  Alexander  & 
ell,  told  them  of  her  situation  and  inability  to  furnish 
isions  to  carry  on  the  farm,  and  that  unless  they  would 
ish  provisions,  the  negroes  would  have  to  abandon  the 
He  then  offered  to  testify  that  Mrs.  Glenn  requested 
i  to  furnish  the  provisions,  saying  that  any  arrangement 
might  make  with  the  negroes  to  secure  the  same  upon 
jrowing  crop  would  be  satisfactory  to  her.  This  was 
ted  upon  the  ground  of  irrelevancy.  He  then  offered  to 
(y  that  they  took  the  lien  and  furnished  the  goods  on 
lint  of  Mrs.  Glenn's  representations.  This  was  rejected 
le  same  ground.    - 

be  evidence  and  argument  closed.  Plaintiff's  attorney 
ested  the  Court  to  charge  the  jury,  that  before  Mrs. 
in  could  get  the  benefit  of  said  contract  by  which  she 
aed  the  one-half  of  said  crop,  she  must  show  that  she 
plied  with  her  part  of  the  contract,  and  if  the  negroes 
i  compelled,  by  necessity,  to  pledge  it  for  supplies  or 
lion  it,  she  could  not  insist  upon  her  claim  of  said  inter- 
l^ecially  if  the  provisions  were  furnished  by  her  appli- 
or  at  her  request.  The  Court  refused  to  so  charge.  The 
for  the  claimant.  Plaintiff's  attorneys  say  that 
erred  in  rejecting  said  testimony  and  in  refusing 
as  requested. 

iA  Davis,  Fielder  &  Jones,  for  plaintiffs  in  error. 

B,  A.  Hood,  E.  Douglass,  for  defendant  in 
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Brown,  C.  J. 

1.  The  evidence  in  this  case  shows  that  Mrs.  Glenn  was 
unable  to  furnish  the  provisions  necessary  to  enable  the 
freedmen  to  make  the  crop,  as  she  had  bound  herself  to  do, 
and  that  she  sent  for  the  plaintiffs,  and  told  them  of  her 
situation,  and  stated  that  unless  they  would  furnish  provi- 
sions the  negroes  would  have  to  abandon  the  crop.  Plaintiffi 
then  proposed  to  prove  that  Mrs.  Glenn  requested  them  to 
furnish  the  provisions,  saying  that  any  arrangement  they 
might  make  with  the  negroes  to  secure  the  same  upon  the 
growing  crop,  would  be  satisfactory  to  her.  The  Court 
refused  to  permit  this  evidence  to  go  to  the  jury.  The 
plaintiffs'  counsel  then  asked  the  Court  to  charge  the  jury,  in  ' 
substance,  that  if  Mrs.  Glenn  had  failed  to  comply,  on  her 
part,  and  the  negroes  were  obliged  to  pledge  the  crop  for 
supplies  or  abandon  it,  she  could  not  insist  upon  her  claim  to 
her  interest  until  the  debt  was  paid,  especially  if  the  provi- 
sions were  furnished  "  by  her  application  or  at  her  request" 
The  Court  refused  to  give  this  charge. 

We  think  the  evidence,  as  proposed,  should  hav*  been  per^ 
mitted  to  go  to  the  jury,  and  that  the  charge,  as  requested, 
should  have  been  given.  If  Mrs,  Glenn  told  the  plaintift 
of  her  situation,  and  requested  them  to  furnish  supplies  to 
the  freedmen  to  save  the  crop;  and  stated  that  any  arrange-  [ 
ment  they  might  make  to  secure  [payment  out  of  the  grow- 
ing crop  would  be  satisfactory  to  her,  it  seems  to  us  it  w«8  . 
relevant  and  material  for  the  plaintiffs  to  make  such  proof; 
and  if  they  furnished  the  supplies  under  such  assurances 
from  her,  she  is  bound  by  the  arrangement  made  by  the 
freedmen  when  they  pledged  the  crop  to  secure  the  payment   * 

2.  It  was  insisted  on  the  argument,  that  the  language  used 
in  the  obligation  given  by  the  freedmen,  as  set  forth  iu  the 
report  of  this  case,  was  not  sufficient  to  create  a  lien  on  the   ■ 
crop,  as  provided  by  section  1977  of  the  Code,     Where  it  J*  J 
the  intention  of  the  parties  to  create  such  lien,  we  think  y^  * 
words  "  sell,  mortgage  and  convey  "  sufficient  for  that  purpose   ! 

Judgment  rqyersed . 
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AUXTEL  H.  Hawkins,  plaintiff  in  error,  va,  E.  B,  Loyless, 

defendant  in  error. 

be  lien  of  an  attorney  for  fees,  on  papers  in  his  hands^  and  on  judg- 
ments which  he  has  obtained  for  his  client,  does  not  operate  so  as  to 
prevent  a  bona  fide  settlement  by  the  defendant  with  the  plaintiff,  in 
fall,  provided  there  was  no  notice  to  the  defendant  not  to  pay  without 
reserving  the  fees,  and  provided  also  the  settlement  was  not  made  with 
intent  to  defeat  the  attorney  in  collecting  his  fees. 

Attorney's  lien.     Decided  by  Judge  Hakrell.     Webster 
nperior  Court.     March  Terra,  1869. 

8.  H.  Hawkins  was  a  member  of  the  firm  of  Worrill  & 
[awkins,  attorneys  at  law.  The  firm,  as  such  attorneys, 
btadned  a  judgment  in  favor  of  Chapman  against  said  Law- 
3S8.  Thereupon  aji.fa.  was  issued  upon  which  there  was  a 
etam  of  nulla  bona  on  the  16th  of  March,  1859.  On  this 
L/a.  also  appeared  a  statement  that  the  cost,  $13  90,  was 
laid  by  said  Hawkins,  on  the  1st  of  March,  1860,  and  a 
•eceipt  of  the  same  costs  from  Loyless  by  said  Hawkins,  on 
ihe  27th  of  February,  1860.  They  had  sued  out  another 
lodgmenti^in  favor  of  one  Stegall  against  said  Loyless ;  on 
Ike/. /a.  issuing  thereon  there  was  a  return  of  nvila  bona  on 
4e  14th  of  March,  1859,  and  a  receipt  from  the  plaintifiT's 
spot  to  Stegall  for  the  principal,  interest  and  costs,  dated 
the  16th  of  September,  1863,  and  they  had  obtained  a  third 
jU^ment  against  Loyless  in  favor  of  one  Callaway,  and  upon 
»/L/a.  issued  upon  it  nulla  bona  was  returned  on  the  12th 
!h,  1860.  On  this^.  fa.  it  appeared  that  said  Haw- 
Kliad  paid  the  costs,  $13  25,  and  Loyless  had  repaid  him 
27th  of  February,  1866.  Chapman  transferred  the 
's  receipt  on  which  said  first  judgment  was  founded 
iHarrison,  on  the  19th  of  July,  1859,  and  on  the  28th 
\t,  1862,  Harrison  ordered  them  to  give  up  the  paper 
I,  stating  that  he  had  settled  the  fi.  fa.  On  the  4th 
r,  1869,  Callaway,  in  writing,  ordered  them  to  give  up 
to  Loyless  upon  his  paying  the  costs.  Upon  this 
fttt  fMts  Hawkins,  in  March,  1869,  prayed  the  Court  to 
tmidJLfas.  to  proceed  against  Loylesi^for  the  purpose 
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of  collecting  his  fees.  There  was  no  special  contract ;  he 
claimed  qiuintum  mei^it.  He  contended  that  Loyless  had 
paid  the  fi,  fas.  with  notice  of  said  lien,  and  in  fraud  of  the 
attorney's  rights. 

The  Court  refused  to  grant  such  order,  and  his  refusal  is 
assigned  as  error. 


C.  T.  GooDE,  S.  H.  Hawkins  and  R.  Lyon,  for  plainti 
in  error,  cited  the  Code,  sees.  1976,  1980,  McDonald  el  oT^  9 
vs.  Napier,  14  Ga.  R.,  106 ;  Gray  et  al,y  vs.  Lawson,  36  Gt^^^ 
R.,  629  ;  34  Ga.  R.,  377. 

Mark  Blanford,  W.  A.  Hawkins,  for  defendant. 
McCay,  J. 

That  an  attorney  has  a  lien  for  his  fees  upon  his  client's 
papers  in  his  hands,  and  upon  funds  collected,  etc.,  is  unques- 
tionable, and  this  by  the  common  law.  Cross  on  Lien,  208, 
as  well  as  by  the  Code  of  this  State. 

But  this  rule  has  never  extended  so  far  as  to  prevent  par- 
ties, who  are  acting  bona  fide,  from  settling  their  c&es.  The 
lien  is  based  upon  the  attorney's  equitable  claim  against  the 
property  of  his  client,  and  if  his  client  has  no  property  in 
the  thing,  if,  with  an  honest  intent  to  arrange  tlie  dispute, 
the  parties  come  together,  and  settle  without  any  intent  to  do 
harm  to  the  attorney,  public  policy,  which  always  favors  the 
settlement  of  litigation,  will  protect  the  defendant. 

This  rule  is  well  settled  in  England,  and  there  is  nothing 
in  our  Code  to  change  it.  Nelson  vs.  Wilson,  6  Bing.,  568  ; 
Cross  on  Lien,  220. 

It  is  equally  well  settled  that  if  there  be  collusion  between 
the  plaintiff  and  defendant,  and  the  settlement  is  made  with 
a  view  of  defrauding  the  attorney  of  his  costs,  the  Court  will 
not  permit  the  fraud  to  be  effective.  Cross,  220,  228,  229. 
And  these  principles,  as  laid  down  by  Cross,  are  abundantly 
sustained  by  the  authorities  to  which  he  refers. 

The  question  on  which  the  cases  are  made  to  turn  in  Eng- 
land, is  the  fraud — the  evil  intent.     Simple  notice  of  the 
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outence  of  the  liea  is  Dot  enotigh.  There  must,  from  tlic 
dnomstaDcee,  be  the  intent  to  circumvent  the  attorney. 
Chipman  vs.  How,  1  Taunton,  340. 

^here  the  lien  exists  hy  contract,  our  Code,  section  1980, 
pnvides  that  parties,  who  have  notiee,  cannot  settle  with  the 
p\!UDti(F  so  as  to  defeat  the  attorney.  This,  it  will  be  no- 
ticed, 18  wheQ  the  lien  exists  by  contract.  How  far  the 
Courts  would,  by  analogy  to  this  rule,  interftire  in  cases  where 
the  lien  exists  only  by  operation  of  law,  we  do  not  decide. 
Hwagh  there  seems  to  be  the  same  reason  for  giving  effect 
to  notice  in  one  case  as  in  the  other.  But,  in  this  case,  there 
isDo  pretence  of  notice,  and  in  the  absence  of  this,  there 
rnuit,  according  to  all  the  authorities,  be  an  ingredient  of 
frand,  with  intent  to  defeat  the  attorney  of  his  fees.  There 
i>iiosiich  proof  here,  and  we  affirm  the  judgment  of  the 
Conrt  It  is  unnecessary,  from  the  view  we  have  taken  of 
tie  lien  of  the  ^torney,  to  decide  the  other  questions. 


Shaep&Bbown,  plaintii1)i  in  error,  vs.  E.  B,  Loyless,  de- 
fendant in  error. 

(HsCar,  J.,  hBTlnc  been  o(  coaDgelia  this  cauiOi  did  not  pretide.) 

L  "■■tittftUer  in  coatrorerBj  between  the  parties  had  been  aubmitCed  lo 
tt  irbilratora  for  their  consideration  and  judgment,  and  it  appeared 
in  the  record,  that,  after  hearing  and  considering  the  evidence  sub- 
sdbj  the  rcapfttiTe  partie.i,  an  award  waa  made  by  the  arbilra- 
Miud  retacned  to  the  Superior  Court,  as  prorided  by  tbe  4164  fiec- 
f  of  the  Code,  and  one  of  the  parties  suggested,  on  oath,  that  the 
IS  illegal,  upon  several  grounds  stated  therein,  for  the  purpose 
{  a  trial  before  a  special  jury,  as  to  the  validity  of  said  award, 
e  grounds  and  specilications  set  forth  in  said  affidavit  were 
bred  to  as  being  insulScient  in  law  to  authorize  the  setting  aside 
Held,  ibat  the  demurrer  only  admitted  the  truth  of  such 
pUaded  and  set  forth  in  tbe  affidavit,  and  that,  to 
^ch  facta  avAilable  against  tbe  award,  it  should  bave  been 
a  tbe  affidavit,  that  the  facts  set  forth  and  complained  of  were 
U  either  of  accidtnt,  mjriake,  or  the  fraud  of  some  one  or 
»  Mhitrators.  or  patties — or  is  otherwise  illegal,"  and  Ihe  par- 
tflUegal  acts  complained  of  mnst  be  ipanallff  set  forth,  which,  in 
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law,  will  vitiate  the  award,  otherwise  the  affidavit  will  be  demarraUe^ 
The  general  allegation  that  the  award  was  contrary  to  the  evideiui 
before  the  arbitrators,  or  without  evidence,  or  that  proper  credits  ven 
not  allowed  by  them,  etc.,  is  not  sufficient  to  set  aside  the  awui 
unless  it  is  alleged  and  proved  that  the  award  was  the  result  either  of 
accident,  mistake,  or  the  fraud  of  some  one,  or  all  of  the  arbitntoa 
or  parties,  or  is  otherwise  illegal^  as  where  the  arbitrators  should  ttki 
the  matters  submitted  to  thepi  to  chance  or  lot.  The  award  of  titf 
arbitrators  is  final  and  conclusive  between  the  parties,  unless  it  is 
Attacked  and  set  aside  upon  some  one  of  the  grounds  specified  in  the 
Code,  and  the  affidavit  must  state  some  one  of  theae  legal  grooidi^ 
with  sufficient  precision,  so  that  an  issue  can  be  found  and  tati 
thereon. 

Arbitration.  Demurrer.  Decided  by  Judge  Habbelu 
Terrell  Superior  Court.     November  Term,  1869. 

Loyless  and  Sharp  &  Brown  had  a  controversy  touching 
the  sale  of  a  warehouse  in  Dawson,  Georgia,  and  the  liabili^ 
of  Sharp  &  Brown  in  reference  to  the  cotton  stored  therein, 
for  which  Loyless  had  given  his  receipts,  and  concerning  sto^ 
age  of,  and  commissions  on  the  said  cotton.  They  agreed, 
in  writing,  that  all  these  matters  and  everything  connected 
therewith,  should  be  submitted  to  the  arbitrament  and  award 
of  H.  K.  McCay,  solicitor  for  Loyless,  C.  B.  Wooten,  sol- 
icitor for  Brown  &  Sharp,  and  Judge  John  T.  Clark,  aB 
umpire,  and  that  their  award  should  be  entered  upon  th« 
minutes  of  Sumter  Superior  Court. 

After  hearing  the  evidence,  pro  and  can,  the  arbitraton 
awarded  that  Loyless  should  recover  of  Sharp  &  Browi 
$3,080  00,  with  interest  from  the  Ist  of  March,  1867,  (stat- 
ing that  it  was  for  certain  cotton  described  in  the  aware 
which  Sharp  &  Brown  were  bound  to  produce,)  that  Shar] 
&  Brown  give  Loyless  bond  and  security  to  indemnify  bin 
against  liability  which  might  be  enforced  against  him  oi 
account  of  certain  cotton  receipts  specified  in  the  award,  aiK 
fixed  the  amount  of  compensation  to  themselves  and  tb 
bailiff  of  their  court. 

The  award  was  entered  upon  the  minutes  of  the  Court 
During  the  trial,  the  evidence  was  taken  down,  and  w« 
filed  in  the  Clerk's  office.  It  came  up  with  this  record,  but 
is  not  necessary  to  an  understanding  of  the  decision.        / 
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AAer  the  award  had  been  entered  upon  the  tDinut«a,  coun- 
il  for  Sharp  A  Brown  saggeated  that  said  award  was  illegal, 
0  the  following  ground,  sworn  to  as  required  by  the  statute: 
"  1st.  Because,  at  a  hearing  before  said  arbitrators  on  the 
H  day  of  September,  1867,  and  while  Elliott  B.  Loyless, 
one  of  the  parties,  was  being  examined  as  a  witness  in  said 
cnse,  and  was  being  cross-examined  by  counsel,  one  of  the 
aid  arbitrators,  to-wit:  the  Hon.  John  T.  Clark,  who 
nrinced  the  statement  of  said  witness  to  writing,  recorded 
tht  following  statement  as  that  of  the  witness,  and  as  a  part 
of  his  evidence  as  given  at  the  time,  and  so  the  said  witness 
m  anderslDod  by  counsel  for  tlie  defendant,  as  well  as  the 
wd  arbitrators  themselves,  as  swearing  positively :  '  Above 
lU  ddtts,  I  believe  I  am  worth  $40,000  00  to  $50,000  00,' 
ud  ^  a  subsequent  examining  of  the  cause,  and  before  said 
ulHtiatois,  on  the  28th  day  of  November,  1867,  when  the 
■ne  party,  and  witness  \ns  again  on  the  stand,  and  again  on 
Qou-eiamination,  he  stated  :  '  If  my  debts  were  all  paid,  I 
t-ditre  1  would  be  worth  $40,000  00  to  850,000  00 ;  that 
^  uj  property  is  worth  that  much,  but  I  owe  a  good  deal.' 
And  the  said  arbitrator,  to-wit ;  the  Hon.  John  T.  Clark, 
Used  Bad  struck  from  the  first  report  of  the  evidence,  the 
put  of  said  evidence  first  above  quoted,  and  interlined 
'wn,  BO  as  to  make  the  report  of  said  evidence  to  read  as 
•Miteted  and  as  last  above  quoted,  without  first  consulting 
WdbkI  or  the  parties  as  to  an  intention  so  to  do,  and  without 
^tit  consent. 

.  Because,  after  the  plaiutifT  bad  closed  bis  examina- 
n  chief,  and  defendant  had  introduced  a  witness,  and 
litrators  h:id  adjourned  over  to  another  day,  the  28th 
aibcr,  1867,  and  again  met,  counsel  for  defendant, 
|p>A  Browu,  proposed  to  recall  the  plaintiff,  who  had 
3  a  witness — as  the  witness  of  the  plaintiff, 
tthim  gome  questions  omitted  on  first  examination,  and 
,  JJtitailnrs  refused  to  allow  them  to  do  so  unless  upon 
Vtaidition  that  he  become  the  witness  of  the  defendants, 
"iti.  Because  the  arbitrators  refused  to  allow  the  defen- 
p  it  Brown,  to  prove  that  after  this  controversy 
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had  arisen,  and  since  the  whole  matter  was  fully  understood 
and  he  was  as  much  in  the  possession  of  the  facts  as  he  il 
now,  the  plaintiff,  Loyless,  proposed  to  Brown  to  take  fom 
bales  of  cotton^for,  and  in  satisfaction  of  the  eight  bales  of 
cotton  that  he  had  paid  for  of  lost  cotton,  and  in  full  satis- 
faction of  all  claims  in  respect  to  this  controversy,  and  that 
each  party  should  lose  what  they  had  otherwise  paid  out  on 
account  of  missing  cotton ;  and  that  afler  this  propositioBi 
Loyless  had  written  to  Brown  a  letter,  exonerating  him  from 
reproach  about  the  business,  and  which  letter  it  was  offeid 
to  account  for  or  produce. 

*'4th.  Because  the  arbitrators  ruled  out  the  declaration  rf 
Brown,  made  under  the  following  circumstances :  The  wit- 
ness, Cheatham,  by  whom  the  declaration  was  proposed  to 
be  proved,  was  going  into  the  office  of  Sharp  &  Brown; 
just  as  he  was  going  in,  he  met  Loyless  coming  away,  and 
he  immediately  went  into  the  office,  and  found  Brown  alone^ 
very  much  excited,  and  he  immediately  said  Loyless  bad 
just  presented  him  with  a  bond  for  $100,000  00  to  sign, 
which  he  had  refused  to  do,  because  there  was  no  such  agree- 
ment, and  this  took  place  very  soon  after  or  about  the  tintt 
Sharp  &  Brown  got  possession  of  the  warehouse — in  fact  th» 
day  that  he  got  possession  of  the  warehouse. 

"  5th.  Because  the  said  arbitration  is  illegal  in  this,  that 
it  is  against  the  evidence  submitted  to  them  in  and  during 
the  trial,  because  there  was  no  evidence  to  support  said  award 
before  said  arbitrators. 

"  6th.  Because,  under  the  evidence  given  in,  and  heard  bf 
said  arbitrators,  the  award  ought  to  have  been  for  the  defeo' 
dants.  Sharp  &  Brown. 

"  7th.  Because  said  arbitrators  make  no  allowance  fcf 
damaged  cotton  or  cotton  lost  on  account  of  the  damaged 
condition,  when  Loyless  turned  over  the  ^varehouse  and  iX^ 
ton  therein  to  the  defendants,  Sharp  &  Brown,  although 
there  was  evidence  before  them  that  the  cotton  was  in  a  daoifi 
aged  condition,  and  much  of  it  was  lost  by  reason  of  suok 
damaged  condition. 

"  8th.  Because  there  was  no  evidence  before  the  arbitW 
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« in  support  of  said  awards  going  to  show  that  the  cotton, 
r  which  the  arbitrators  awarded  payment  to  Loyless,  and 
;ahist  Sharp  &  Brown,  ever  came  to  their  actual  possession, 
r  was  actually  converted  by  them.  # 

"9th.  Because  the  evidence  submitted  and  heard  by  said 
ibitrators,  in  said  trial,  did  not  show  how  many  bales,  and 
(  what  marks  or  description,  and  its  owners,  there  was  in 
lie  warehouse,  and  came  to  the  possession  and  control  of 
Aid  Sharp  &  Brown,  so  as  to  charge  them  with  the  custody 
of  any  particular  lot. 

"10th.  Because  there  was  no  credit  given  for  four  bales  of 
oottoo  famished  by  Brown  &  Sharp  to  Loyless. 

"llth.  Because  no  allowance  was  made  for  storage  col- 
lected by  Loyless  for  Brown  &  Sharp." 

These  suggestions  were  demurred  to  generally,  and  the 
demurrer  was  sustained,  and  the  award  was  made  the  judg- 
ment of  the  Court. 

Sharp  &  Brown's  solicitors  say  that  said  ruling  was  erro- 
oeoos  apon  each  of  the  grounds  aforesaid. 

When  the  cause  was  called  here,  a  motion  was  made  to 
dismiss  the  bill  of  exceptions  upon  the  ground  that  this  is 
not  such  a  decision  as  is  reviewable  here.  It  was  argued 
with  the  cause,  and  overruled. 

L.  C.  HoYAL,  Lyon  &  DeGraffenried,  for  plaintiff  in 
error, 

F.  M.  Harper,  N.  J.  Parker,  W.  A.  Hawkins,  for 
defendant. 

Warner,  J. 

It  appears  from  the  record  in  this  case,  that  there  was  a 
certain  matter  in  controversy  between  the  parties,  growing 
w»k  of  the  sale  of  a  warehouse  and  the  cotton  stored  therein 
ty  Loyless,  to  Sharp  &  Brown.  The  partias  agreed,  in  writ- 
ing, to  submit  the  several  matters  in  controversy  between 
them  to  three  arbitrators,  and  that  their  award  in  the  prem- 
ises should  be  entered  on  the  minutes  of  the  Superior  Court. 
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The  arbitrators  made  up  their  award,  which  was  duly  ento 
on  the  minutes  of  the  Court.  Sharp  &  Brown  moved  tl 
CJourt  to  have  an  issue  formed,  to  try  the  validity  of  sai 
award  by  suggesting,  on  oath,  certain  facts  as  stated  in  tii 
record,  under  the  provisions  of  the  4184th  section  of  tli 
Code,  which  declares  that  when  an  award  shall  have  bee 
returned  and  entered  on  the  minutes  of  the  Court,  either  < 
the  parties  may  suggest,  on  oath,  at  the  term  to  which  sai 
award  is  returned,  that  the  award  was  the  result  of  accidei 
or  mistake,  or  the  fraud  of  some  one  or  all  of  the  arbitratoi 
or  parties ;  or  is  otherwise  illegal,  whereupon  the  Court  shai 
cause  an  issue  to  be  made  up,  which  issue  shall  be  tried  bj 
special  jury,  under  the  same  rules  and  regulations  as  ar 
prescribed  for  the  trial  of  appeals,  etc.  If,  upon  the  trial  c 
such  issue,  the  jury  shall  return  a  verdict  finding  agaiiil 
said  award  on  the  specifications  made  in  the  issue  submUtffi 
the  Court  shall  forthwith  pass  an  order,  vacating  and  settioj 
aside  said  award.  The  suggestions  made  on  oath  for  tk 
purpose  of  having  an  issue  made  up  to  try  the  validity  c 
the  award,  were  demurred  to  as  being  insufficient  in  law  i 
set  aside  the  award  under  the  provisions  of  the  Code,  whid 
demurrer  was  sustained  by  the  Court  below  ;  and  that  ifl  Ih 
alleged  error  assigned  here. 

To  entitle  a  party  to  attack  an  award,  by  having  an  isBH 
made  up  for  that  purpose,  under  the  provisions  of  the  Codi 
he  must  first  lay  the  foundation  for  such  an  attack,  by  0Qf 
gesting,  on  oath  "that  the  award  was  the  result  of  aooi 
dent  or  mistake,  or  the  fraud  of  some  one  or  all  of  the  arhi 
trators  or  parties,  or  is  otherwise  illegal."  In  order  to  6ft 
title  the  party  to  have  an  issue  made  up  and  tried  by  th 
jury,  he  must  make  out  a  prima  facie  case  under  oath,  B 
other  words,  he  must  state  such  issuable  jads  under  oaA 
which,  if  satisfactorily  established  on  the  trial  before  th 
jury,  will  be  sufficient  in  law  to  set  aside  the  award  ;  othfl^ 
wise,  his  suggestions,  made  under  oath  for  that  purpose,  w 
be  demurrable,  "  The  office  of  a  demurrer  is  not  to  dcfl 
the  trvih^  but  only  the  legal  suffijdefncy  of  the  allegati(^ 
demurred  to.     It,  therefore,  admits  all  such  facts  alleged  iQ 
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adverse  party,  as  are  icell pleaded,  and  refers  the  question 
aw,  arising  upon  them,  to  the  Court/'  Gould's  Plead- 
461.  It  is  not  alleged  in  the  affidavit  demurred  to  in 
case,  that  the  award  of  the  arbitrators  was  the  residt  of 
lent  or  mistake,  or  the  fraud  of  the  arbitrators  or  any 
of  them,  or  in  what  particular  the  award  was  illegal, 
t  special  facts  which  constitute  the  illegality  of  the  award 
lid  have  been  stated  in  the  affidavit,  as  where  arbitrators 
rred  the  matters  submitted  to  them  to  chance  or  lot,  etc. 
Bnot  sufficient  to  state  generally,  that  the  award  was 
lost  the  weight  of  the  evidence,  or  without  evidence, 
esB  the  evidence  submitted  to  the  arbitrators  is  set  forth 
\wpecified:  for  the  jury  are  to  return  their  verdict  "  on 
specificcUions  made  in  the  issue  submitted."  Clode,  4185. 
e  eSbrt  is  to  set  aside  the  award,  because  the  parties  are 
satisfied  with  the  decision  of  the  arbitrators  to  whom  the 
Were  in  controversy  were  voluntarily  referred  by  them, 
I  not  upon  the  ground  that  the  award  was  tlie  result  of 
ident,  mistake  or  the  fraud  of  the  arbitrators,  or  any  one 
them,  nor  upon  any  special  alleged  ground  of  illegality, 
which  an  issue  could  properly  be  made  before  the  jury, 
ii  question  was  before  this  Court  in  the  case  of  Sliaifer 
Sb.  vs.  Baker  &  Caswell,  33  Ga.  B.,  and  the  ruling  of  the 
ttt  in  that  case  was  the  same  upon  the  general  principles 
iked  as  we  now  hold  in  this  case. 

h  award  of  arbitrators  is  final  and  conclusive  between 
es;  unless  it  is  attacked  and  set  aside  upon  some  one 
grounds  specified  in  the  Code,  and  the  affidavit  must 
of  those  grounds  with  sufficient  precision,  so  that 
n  be  formed  and  tried  thereon  before  the  jury, 
judgment  of  the  Court  below  be  affirmed. 


I'  • 


t:K 
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Toler  et  aZ.,  vs.  Seabrook,  adm'r. 

William  Toler  et  al.,  plaintiffs  in  error,  vs.  E,  W.  8u- 

BROOK,  adra^r,  defendant  in  error. 

1.  A  landlord  may  collect  bis  rent  by  a  distress-warrant,  even  ihoa^ 
the  rent  be  payable  in  specifics,  the  value  of  which  is  not  fixed  by  titt  j 
contract. 

2.  When  there  is  a  contract  for  rent  of  real  estate,  it  is  none  the  lesfli 
renting  that  it  is  agreed  that  the  tenant  may  have  the  use  of  themald^ 
tools,  gin  and  other  personal  property  actually  on  the  place,  fbrmias 
part  of  tlie  machinery  for  carrying  on  the  farm,  and  a  distress- wamit 
will  be  for  the  whole  sum  agreed  upon. 

8.  When  there  is  no  day  fixed  for  the  payment  of  rent,  but  it  is  payabb 
in  specifics  to  be  made  on  the  place,  and  it  is  agreed  that  '^  it  is  toll 
first  taken  from  the  same,*'  the  rent  is  due  in  a  reasonable  timeafterl 
sufficiency  of  the  crop  alluded  to,  to  pay  the  rent,  is  gathered  tai 
ready  for  delivery. 

4.  Section  2263  of  Irwin's  Code,  protecting  the  crop  against  levy,  undir 
process  against  the  tenant,  only  applies  when  the  rent  is  a  fracdoml 
part  of  the  crop,  and  not  where  it  is  a  fixed  amount. 

5.  The  lien  of  the  landlord  for  his  rent^  upon  the  crop  made,  is  sape* 
rior  to  all  other  liens. 

6.  The  liens  provided  for  by  the  Act  of  1866,  in  favor  of  landlords,  &©• 
tors,  etc. ,  upon  crops  and  growing  crops,  attach  from  the  date  of  tlM 
agreement,  and  the  oldest  is  of  the  highest  dignity.  ' 

•    Lien.     Decided  by  Judge  Clark.     Dougherty  Superior 
Court.     June  Term,  1868. 

One  Holly  rented  from  Seabrook,  as  administrator  of  DiW^ 
son,  a  plantation  in  Dougherty  county,  known  as  the  Da** 
son  place,  and  employed  Toler  as  his  overseer  for  1867,  agrt^ 
ing  to  furinsh  his  family  supplies,  etc.,  and  pay  him$(iOO0IH 

Afterwards,  on  the  3rd  of  May,  186.7,  Holly  agreed  tofcfi 
Bray  &  Clemmons  take  said  place,  and  they  rented  it  fioi  \ 
Seabrook,  as  such  administrator.     In  writing,  it  was  agi^l 
that  they  should  take  the  place  and  stock  and  utensils  AjT ' 
the  balance  of  the  year,  and  return  them  in  good  order,  aaf* 
ing  the  usual  wear  and  tear,  at  the  end  of  the  term,  •» 
they  stipulated  in  these  words :  '^  to  pay,  as  rent,  for  the  mi 
of  said  plantation  and  the  stock  and  other  property  ii{# 
it,  thirty-five  bage  of  cotton  weighing  five  hundred  pouudli 
to  be  delivered  at  Kust  &  Johnson's  warehouse  in  Albsi^ 
Georgia ;  (this  cotton  to  be  sound,  merchantable  o(^toO|  of  i* 
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average  quaHty,  made  of  the  crop  of  this  year^  on  the  said 
place,)  and  also  five  hundred  bushels  of  sound  corn,  and  we 
agree  that  these  two  items  of  rent  shall  be  the  first  lien  on 
said  crops,  and  to  be  first  taken  from  the  same.'^ 

On  the  31st  of  May,  1867,  Bray  &  Clemmons,  "  in  con- 
sideration of  advances  of  provisions  made  and  to  be  made 
by  R.  N.  Reed  &  Co.,  for  the  purpose  of  assisting  them  to 
make  a  crop,"  pledged  to  R.  N.  Reed  &  Co.,  their  entire 
crop  of  cotton  to  be  made  that  year,  to  be  shipped  as  fast  as 
it  ooald  be  picked  out,  to  said  R.  N.  Reed  &  Co.,  for  sale  on 
oommiflBion,  and  that  all  advances  made  by  R.  N.  Reed  & 
Co.,  shonld  be  first  paid  out  of  the  net  sale  of  said  cotton. 
On  the  1st  of  June,  1867,  Bray  &  Clemmons  took  Toler  as 
their  overseer  on  said  plantation,  upon  the  terms  of  his  con- 
tract with  Holly. 

Bray  &  Clemmons  made  but  twenty-one  bales  of  cotton 
aod  five  hundred  bushels  of  corn  on  said  plantation. 

Fear  of  these  bales  of  cotton  had  been  sent  to  Albany,  to 
be  shipped  to  daid  R.  N.  Reed  &  Co.  Upon  learning  this, 
Seabrook,  as  administrator,  sued  out  a  distress-warrant,  and 
levied  on  said  four  bales,  and  the  balance  of  the  corn  and 
cotton  at  the  plantation.  This  balance  of  the  cotton  had 
been  loaded  on  the  wagons  at  mid-night,  and  the  sherifl'  found 
it  near  the  plantation.  The  record  does  not  show  the  affidavit 
upon  which  this  warrant  issued.  But  it  was  admitted  that 
it  was  sued  out  sometime  in  December,  1867,  and  that  it  did 
not  state  that  Bray  &  Clemmons  were  seeking  to  remove  these 
goods  from  the  premises.  Toler,  in  January,  1868,  levied  an 
attachment  on  said  property,  but  had  no  judgment  at  the 
date  of  this  decision.  The  agent  of  the  Freedmen's  Bureau 
took  the  cotton  and  corn  from  the  sheriff,  and  had  it  sold 
privately  to  pay  off  the  wages  of  the  negroes  who  raised  the 
crop.  After  that  was  done,  about  $890  00  was  left,  and  a 
motion  was  made,  in  said  Court,  to  distribute  that  sum 
according  to  law.  Toler  claimed  his  wages,  and  for  meal 
twice  furnished  to  the  hands,  (but  no  sum  was  specified  for 
this,)  none  of  which  had  been  paid.  R.  N.  Reed  &  Co. 
showed  that,  on  said  31st  of  May,  186  T,  they  had  advanced 
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Bray  &  Clemmons^  in  cash,  $2,257  81,  and  in  supplies,  ete^ 
for  said  plantation,  from  that  time  to  the  2nd  of  Novembei^ 
1867,  other  sums,  making  a  total  of  $3,322  35,  all  of  wluA 
was  advanced  under  their  said  contract,  and  that  they  had 
legally  foreclosed  their  lien,  but  since  the  levies  by  SeabrodA 
distress-warrant,  and  of  Toler's  attachment.  Seabrook,  M 
administrator,  claimed  said  rent  under  his  said  contract  And 
each  claimant  contended  that  he  should  be  paid  before  either 
of  the  others. 

The  Judge  decided  that  Seabrook's  claim  took  priority  to 
the  exclusion  of  the  others.  Toler  and  R.  N.  Reed  &  Oa. 
assigned  this  ruling  as  erroneous,  saying  that  the  Court  emi 
because  the  affidavit  did  not  state  that  Bray  &  ClemmooB 
were  seeking  to  remove  the  goods  from  the  premises,  becaoA 
the  affidavit  did  not  show  such  a  state  of  facts  as  entided 
Seabrook,  as  administrator,  to  the  process  of  distress,  (what 
it  showed  does  not  appear  by  the  record,)  because  a  distiaa- 
warrant  will  not  lie  for  rent  reserved  in  products^  becaott 
Seabrook's  claim  is  an  unliquidated  demand,  and  its  amooot 
cannot  be  ascertained  in  such  an  ex  parte  proceeding,  because 
the  landlord's  lien  attach  only  from  the  time  of  levying  his 
distress-warrant,  because  the  rent  reserved  was  more  thafl 
half  of  the  crop  raised,  and,  if  good  at  all,  is  only  good  to 
the  extent  of  half  the  crop  raised,  as  against  other  liens  aod 
claims. 

Strozier  &  Smith  and  John  A.  Davis,  for  plaintiff  ia 
error. 

HiNES  &  HoBBS,  for  defendant,  cited  the  Code,  sees.  226^ 
2259,  2263,  4010 ;  Smith  vf .  Glenn,  34  Ga.  R.,  181,  Code, 
sees.  3224,  3255,  1977,  196o. 


McCay,  J. 

This  fimd,  $890  00,  balance  of  the  proceeds  of  Bray* 
Clemmons'  crop,  is  in  the  hands  of  the  Court  for  distriW^ 
tion,  and  is  claimed  by  three  parties.  First,  by  Toler,  wl* 
was  the  overseer  on  the  plantation.    Secondly,  by  R  !*• 


i 
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Seed  &  Co.,  factors,  who  made  advances  during  the  year,  of 
provisioDS,  etc.,  to  make  the  crop,  and  took  a  lien  under  sec- 
tion 1977  of  the  Code.  (This  lieu  was  dated  31st  May, 
1867.  Proceedings  were  begun  under  it  25th  May,  1868.) 
Thirdly,  by  Seabrook,  administrator  of  Dawson,  who  owned 
the  land,  and  who  claimed,  as  rent,  the  value  of  thirty-five 
lags  of  cotton  and  five  hundred  bushels  of  corn,  'f  his 
amount,  as  appears  by  written  agreement,  dated  3rd  iSIay, 
1867,  Bray  &  Clemraons  agreed  to  pay  to  SeabrOok,  for 
"rent  of  the  land,  (eleven  hundred  acres,)  together  with  the 
mules,  stock,  farming  utensils  and  gear  belonging  to  Seabrook, 
now  on  said  place."  These  two  items  of  rent  to  be  the  "first 
lienm  tite  crops,  and  to  be  first  taken  from  the  same."  No 
specific  day  was  fixed  for  the  payment  of  the  rent.  A  dis- 
treaa-warrant  was  obtained  by  Seabrook.  It  was  issued  some- 
time in  December,  1867,  and  in  the  affidavit,  there  was  no 
charge  that  the  defendants  were  moving  the  property  from 
the  place,  though  the  evidence  showed  that  such  was  the 
ftct. 

We  see  no  ground  for  the  interference  of  Toler.     True,  he 

has  attached,  but  it  is  clear  his  claim  would  yield  to  the 

others,  as  they  both  have  written  liens,  while  he  has  none. 

His  claim,  it  will  be  observed,  is  before  the  adoption  of  the 

present  Constitution,  providing  that  laborers  shall  have  a 

lien,  and  no  question,  therefore,  arises  in  this  case  under 

that  provision.     At  common  law,  stud  by  previous  statutes, 

he  had  no  lien  or  preference. 

The  dispute  is  really,  here  between  Seabrook,  the  land- 
lonl,  and  Reed  &  Co.,  the  factors ;  both  have  liens  as  provided 
by  law,  and  both  have  reduced  their  liens  to  writing.  Which 
has  the  preference  ? 

1.  We  think  it  clear  that,  by  the  Code,  sections  2260  and 
2263,  the  lien  of  the  landlord,  upon  the  crop,  is  superior  to 
all  other  liens.  As  to  other  property  than  the  crop,  the  lien 
only  attaches  from  the  levy  of  the  warrant,  but  as  to  the 
crop,  it  has  a  preference  over  all  other  liens. 

In  this  case,  the  landlord  has  reduced  his  Hen  to  writing 
and  it  is  older  than  Reed's  Hen  by  a  week  or  two. 
Vol.  XXXIX — 2. 
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2.  Reed^s  Hen  dates  from   the  time  it  was  given.    It  ai 
under  the  Act  of  1866.     Code,  sec.  1977.    Several  quest 
have  been  made  in  this  case  under  this  Act,  as  to  notice, 
the  general  effect  of  the  liens  there  provided  for.     Bu 
we  hold  the  landlord's  lien  of  higher  dignity  than  any  ot 
so  far,  at  least,  as  the  crop  made  is  concerned,  we  do 
decide  these  question,  except  to  say  that  this  (Reed's)  ] 
by  a  fair  construction  of  the  statute,  attaches  from  the 
vance.     What  is  its  effect  as  to  preference,  and  how  fa 
must  be  notified  to  the  world,  to  make  it  notice,  we  do 
decide. 

3.  It  is,  however,  objected  to  the  landlord's  claim  in  i 
case,  1st,  that,  being  payable  in  specifics,  a  distress- wan 
will  not  lie  for  its  collection.  2nd,  that,  having  been  iss 
before  the  rent  was  due,  it  is  irregular.  3rd,  that  the  thii 
five  bales  of  cotton  and  five  hundred  bushels  of  corn,  be 
for  the  use  not  only  of  the  land,  but  for  the  mules,  stock  j 
farming  utensils  on  the  place,  it  is  not  properly  rent,  an 
distress-warrant  is  not  the  proper  remedy.  We  do  not  th 
any  of  these  objections  good. 

By  the  common  law,  it  is  not  necessary  that  the  rent  s! 
be  payable  in  money,  to  sustain  a  distress-warrant ;  anyth 
certain  is  sufficient,  Taylor's  Landlord  and  Tenant,  seci 
369.  It  may  be  money,  labor,  chattels,  etc.  Our  statute,  C 
section  4010,  makes  no  restriction.  If  the  plaintiff 
swear  to  the  sum  due,  that  is  sufficient.  In  this  case, 
agreement  is  for  a  specific  number  of  pounds  of  cotton  c 
certain  description,  and  five  hundred  bushels  of  corn.  N( 
ing  is  to  be  supplied  but  the  price  of  the  articles,  and  we 
no  reason  why  the  plaintiff  may  not  distress  for  what  i 
worth.  If  he  claims  too  much,  the  defendant  can  replc 
Code,  section  4012. 

4.  Nor  is  the  fact  material  that  the  defendant  was  to  h 
not  only  the  use  of  the  land,  but  the  mules,  utensils,  etc., 
the  place. 

There  is  hardly  ever  a  contract  of  writing,  in  which 
use  of  some  personal  property  is  not  included.     The  ra 
thing  is  the  rent,  the  use  of  the  other  things  are  mere  ii 


20  SUPREME  COURT  OF  GEORGIA. 

Green  vs.  Southern  Express  Company. 

Arnold  W.  Green,  plaintiff  in  error,  vs.  Southern  Ex- 
press Company  et  cd,,  defendants  in  error. 

The  same  parties  vice  versa. 

(McCay,  J.,  having  beon  of  counsel  in  this  cause,  did  not  preside.) 

When  an  action  of  trespass  is  brought,  ^nd  pending  the  action,  the  pl^ 
ties,  plaintiff  and  defendant,  settle  the  case,  and  plaintiff  receiTeSi 
from  the  defendant,  the  amount  agreed  upon  in  settlement  and  nUar 
faction  for  the  injury ;  and  the  defendant,  at  the  time  of  such  settle* 
ment,  has  no  notice  of  any  claim  of  plaintiff's  counsel  for  fees,  for 
prosecuting  said  suit,  other  than  the  pendency  of  such  suit,  the 
defendant  is  not  liable  to  pay  the  fees  of  plaintiff's  counsel,  andOie 
suit  cannot  be  prosecuted  in  the  name  of  the  plaintiff  for  the  use  of  h> 
counsel  for  the  recovery  of  their  fees. 

Trespass  vi  et  armis.  Lien  of  attorneys.  Settlement 
Tried  before  James  J.  Scarborough,  Esq.  Sumter  Supe- 
rior Court.     October  Term,  1868. 

Green  sued  the  Southern  Express  Company  and  otheff 
for  false  imprisonment,  and  obtained  a  verdict  against  the 
Company  for  ^5,000  00.     The  Company  appealed.     At  the 
appeal  trial,  many  questions  were  made,  and  come  here  in 
these  bills  of  exceptions   for  review.      As  they  were  not  \ 
passed  upon  by  this  Court,  they  are  omitted.     The  reooid 
shows  the  following  facts  concerning  the  only  point  dedded 
by  this  Court,  i.  c,  whether,  in  this  case,  there  could  bei 
recovery  for  the  benefit  of  Green's  attorneys,  notwithstand- 
ing Green  had  settled  the  case  with  the  Company. 

Green's  bill  of  exceptions  says  that  the  defendant  relied 
upon  certain  admitted  facts,  to-wit:  that  Green  and  the 
Company  had  agreed  on  terms  of  settlement  for  said  arrest) 
and  the  Company  paid  him  the  sum  agreed  upon,  and  he 
accepted  it  in  full  satisfaction  of  all  claim  against  the  Com- 
pany in  his  favor  on  that  account,  and  that  this  settlement 
was  made  pending  this  suit,  but  without  notice  of  any  ckim 
by  Green's  attorneys  for  fees,  unless  the  pendency  of  thefioft 
was  notice.  Goode  &  Hawkins,  Green's  attorneys,  relied 
upon  a  written  contract,  by  which  Green  employed  Goode  lo 


22  SUPREME  COURT  OF  GEORGIA. 

Granniss  V8,  Irvin. 

It  was  admitted  by  the  parties,  for  the  purposes  of  this 
trial,  that  the  Southern  Express  Company  had  settled  this 
case  with  Green,  the  plaintiff,  and  had  paid  him  the  amofmt 
agreed  upon,  which  he  had  accepted  in  full  satisfaction  for 
the  injury;  that  this  settlement  was  made  pending  thissaity 
but  without  notice  of  any  claim  of  Green's  attorney  for  fees, 
unless  the  pendency  of  the  suit  was  notice. 

We  hold  that  the  pendency  of  the  suit  is  not  such  notifle 
to  the  defendant,  of  the  contract  as  to  fees  between  plaintiff 
and  his  counsel,  or  of  the  fact  that  the  fees  have  not  bees 
paid,  as  is  necessary  to  bind  the  defendant  to  pay  the  fees, 
in  case  of  a  settlement  between  him  and  the  plaintiff.  We 
rest  this  case  upon  the  authority  of  Gray  vs,  LawBon^  36  Oih 
629.  And  we  affirm  the  judgment  of  the  Court  beloW 
granting  a  new  trial. 


E.  Granniss,  adm'r,  etc.,  plaintiff  in  error,  vs.  Samuel  D. 

Irvin,  defendant  in  error. 

1.  It  is  the  presumption  of  law  that  an  officer  has  done  his  daty,  and  his 
official  acts  will  be  presumed  to  have  been  done  rightly  until  the  con- 
trary is  shown. 

2.  Where  a  deed,  purporting  to  have  been  attested  by  a  magistrate,  and 
duly  recorded  thereupon,  was  offered  in  evidence,  circumstances  tending 
to  show  that  the  magistrate's  name  was  affixed  subsequently  to  the 
execution  of  the  deed,  are  evidence  for  the  jury,  and  it  is  error  in  the 
Court  to  withhold  the  deed  as  not  recorded. 

8.  If  the  evidence  is  pertinent,  the  Court  should  leave  it  to  the  jury 
under  his  charge  as  to  the  law. 

Ejectment.  Tried  before  Judge  Clark.  Baker  Superior 
Court.     November  Term,  1868. 

This  was  ejectment  in  favor  of  John  Doe,  upon  the  demise 
of  Ebenezer  Granniss,  as  administrator  of  John  Kennedy, 
deceased,  against  E.oe,  casual  ejector,  and  Samuel  D.  Iryin, 
as  administrator  of  James  Bond,  deceased,  tenant-in-possesr 
sion,  for  lot  of  land,  128,  in  said  county. 
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McCay,  J. 

1.  At  first  sight,  this  deed  appears  to  be  properly  admitted 
to  record.  It  is  apparently  attested  by  one  witness  and  a 
magistrate,  as  required  by  law.  The  attack  upon  it  is  based 
upon  the  idea  that  the  signature  of  the  magistrate  is  either 
forged  or  written  subsequently  to  the  execution.  Prim 
fade,  the  attestation  is  sufficient.  The  presumption  of  law  is 
that  the  magistrate  signed  it  in  the  county  and  at  the  time 
appearing  on  the  face  of  the  deed.  Prima  facie,  also  the 
signatures  are  genuine.  The  deed  appearing  to  be  ^perfy 
attested  and  admitted  to  record,  the  presumptions  are  in  its 
favor.  The  burden  of  attack  is  upon  the  party  resisting  the 
deed.     Ist  Kdly,  3,  Doe  ex  dem.,  Truluok  vs.  John  Peepla. 

2.  In  questions  turning  upon  the  proper  execration  of 
papers  ofiered  in  evidence,  it  is  sometimes  a  nice  question, 
where  the  duty  of  the  Court  ends,  and  that  of  the  juiy 
begins. 

Undoubtedly,  the  law  and  the  practice  is,  that,  in  the  first 
instance,  except  where  there  is  a  plea  of  non  est  factum,  the 
evidence  of  execution  is  heard  and  adjudged  by  the  Court 
This  is,  of  course,  however,  only  prima  facie,  as  in  all  cases 
the  jury  must,  in  making  up  their  verdict,  pass  upon  the 
question  in  its  totality. 

The  Court  only  acts  as  a  sifter  of  the  papers  presented, 
and  it  is  its  duty  to  permit  no  papers  to  go  to  the  jury  that 
do  not  appear  to  be  properly  executed.  Unless  this  has  been 
done,  they  are  not  relevant.  They  may  have  been  the  acts 
of  other  parties,  and  be  mere  waste  paper  as  to  the  matter  in 
issue.     Greenleaf 's  Ev.,  849,  1st  vol. 

The  true  rule,  we  think,  upon  this  subject,  is  this :  The 
party  oiBFering  a  paper,  must  make  out  a  prima  facie  case, 
he  must  show,  apparently,  that  the  fact  is  as  he  contends.  K 
the  evidence  wholly  fails  to  show  the  execution,  the  Judge 
ought  to  reject  the  deed.  It  is  not  worth  while  to  burden 
the  case  with  such  a  paper.  It  is  irrelevant.  But  if  there 
be  a  reasonable  probability  established,  that  the  paper  is 
what  it  purports  to  be,  even  though  there  may  be  grave 
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doubts  as  to  what  the  truth  is,  it  is  then  a  question  of  fact 
for  the  jury,  and  the  paper  ought  to  go  before  them,  with 
instructions  as  to  their  duty.  The  execution  of  the  paper 
will  then  be  a  part  of  the  matter  they  are  called  on  to  try, 
and  they  mnst  consider  it  in  the  making  of  their  verdict. 
Greenleaf 's  Evidence,  volume  1, 49,  and  note  and  authorities 
there  referred  to. 

*  We  express  no  opinion  in  this  case,   as  to  what  would 
have  been  the  duty  of  the  jury  had  the  Judge  sent  the  deed 
to  them.     We  reverse  the  judgment  of  the  Court  on  the 
gronnd  that  he  withheld  the  question  from  the  jury.     There 
was  enough  for  the  plaintiff  to  authorize  the  Judge  to  con- 
sider the  deed  matter  for  the  consideration  of  the  jury.     For 
myself,  I  would  say  that  mere  difference  in  the  color  of  ink 
is  a  very  small  matter.    Nothing  is  more  common  than  two 
inkstands  on  the  same  table,  each  containing  ink  of  a  distinct 
shade  or  color,  and  every  chirographer  is  familiar  with  the 
fact  that  some  times  the  ink  at  the  bottom  of  a  stand,  will 
make  upon  paper  an  impression  of  a  different  shade  from 
that  at  the  top.     Nor  is  the  unexecuted  probate  on  the  back 
of  this  deed  of  much  moment.     Who  wrote  it  ?  and  when  ? 
It  is,  indeed,  a  very  strange  mode  of  reasoning  to  use  a  writ- 
ing not  signed  by  any  body,  and  not  proven  to  have  been 
written  by  any  body,  to  contradict  a  paper,  apparently  prop- 
«ly  executed  in  the  presence  of  an  officer,  appointed  by  law 
to  witness  papers,  and  whose  acts,  like  other  official  acts,  are 
jirima  facie,  at  least,  presumed  to  have  been  rightly  done. 
Judgment  reversed. 
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Flagq  &  Fish,  plaintiffs  in  error,  vs.  John  W.  Jot 

defendant  in  error. 

1.  When  a  mortgage,  made  to  Thomas  W.  TVillingham,  his  1 
assigns,  was  transferred  by  Willingham,  by  written  assignment 
W.  Johnston  as  administrator  of  Green  D.  Sharke,  deceas 
assignment,  if  properly  stamped,  conveyed  the  mortgage  to  tl 
and  it  became  assets  in  the  hands  of  the  administrator,  and 
ceedings  to  foreclose  it,  mnst  be  in  the  name  of  said  Johi 
administrator,  and  not  in  his  individual  character. 

Foreclosure   of  mortgage.     Decided   by  Judge   ( 
Dougherty  Superior  Court.     December  Term,  1869. 

Flagg  &  Fish  made  and  delivered  to  Thomas  H.  \ 
ham  a  mortgage  on  certain  lands,  to  secure  the  pay 
certain  notes.  Willingham  transferred  the  mortgage 
manner :  "  For  and  in  consideration  of  the  sum  of  tw( 
and  dollars,  to  me  in  hand  paid  by  John  W.  John 
administrator  of  Green  D.  Sharke,  late  of  said 
deceased,  the  receipt  whereof  is  hereby  acknowledge 
transfer  and  assign  to  said  John  W.  Johnston,  as  said 
istrator,  all  my  right,  title,  and  interest  in  and  to  the 
without  recourse  on  me.''  Afterwards,  Johnston,  in  1 
vidual  name,  sued  out  a  rule  nisi  for  the  foreclosure 
mortgage.  The  defendants  appeared  and  objected  t< 
absolute,  upon  the  ground  that  Johnston  should 
administrator  of  Sharke,  and  oould  not  recover  in  h 
vidual  name.  The  Court  overruled  this  objection,  ; 
rule  absolute  was  taken.  This  decision  is  brou2:ht  1 
review.  When  it  was  argued  here,  attorney  for  plai 
error  said  that  the  record  showed  that  the  transfer 
stamped,  and  for  that  reason  also  the  Judge  erred, 
such  point  appearing  to  have  been  made  below,  thi 
said  they  would  not  consider  it  here. 

H.  Morgan,  for  plaintiffs  in  error, 

HiNES  &  HoBBS,  for  defendant  in  error. 
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assignment  of  errow  set  out.  When  the  cause  came  on  to  be 
heard  here,  the  attorneys  for  defendants  in  error,  moved  to 
dismiss  the  bill  of  exceptions,  on  the  ground  that  this  Court 
had  no  jurisdiction  of  the  cause.  The  points  made  in  the 
assignment  of  errors,  were  not  argued  or  considered,  as  the 
bill  of  exceptions  was  dismissed. 

'    HiNES  &  HoBBS,  B.  B.  Bower,  for  plaintiff  in  error. 

D.  A.  Vason,  R.  Lyon,  for  defendant  in  error,  cited  M 
Ga.  R,  162;   11,  378;  2  KeUy,  338;  30  Ga.  B.,  576;  1&     j 
650,  etc. 

McCay,  J. 

1.  The  only  question  in  this  case  is,  whether  the  order  of 
Judge  Clark,  directing  the  Clerk  of  the  Superior  Court  of 
Dougherty  county  to  issue  an  *'  execution,"  was  such  a  "  sen- 
tence, judgment,  decision  or  decree,"  as  is  the  subject  matter 
of  a  bill  of  exceptions.     Code,  section  4192. 

The  proceeding  is  under  what  is  known  as  the  "  steamboat 
law."    Sections  1968,  1974  of  the  Code.     We  are  of  the 
opinion  that  the  order  of  the  Judge  there  provided  for,  is 
not  a  "judgment."     It  is  a  mere  ministerial  act,  like  the 
issuing  of  an  attachment,  and  issues  as  a  matter  of  course, 
on  the  movant's  affidavit.     It  is  the  mode  of  commencing 
the  suit,  and  obtaining  the  process  by  which  the  parties  may 
get  their  matter  before  the  Court  for  adjudication.     Section 
1970  provides  that,  if  "  the  defendant  contests  the  amount 
or  justice  of  the  claim,  or  the  existence  of  the  lien,"  he  may 
file  his  affidavit,  etc.,  which  shall  form  an  issue  to  be  returned 
to  the  Court,  and  tried  as  in  other  cases.     Surely,  this  can- 
not be  after  a  "judgment"  upon  these  very  questions  has 
been  had.    The  result  of  this  view  is,  that  the  order  provided 
for  in  section  1969,  is  not  a  judgment,  but  a  mere  mode  of 
obtaining  process,  and  so  we  adjudge. 

These  defendants  must  follow  the  statute,  section  1970  of 
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the  Code,  and  all  the  questions  they  make  in  this  record 
mil  come  before  the  Judge,  in  his  character  as  a  Judge,  and, 
if  he  errs,  then  a  bill  of  exceptions  will  lie.  The  \vrit,  as 
^e  case  stands,  is  unauthorized.     It  is,  therefore,  dismissed. 


WiLLUM  E.  Smith,  plaintiff  in  error,  vs,  George  M.  Law- 
•       TON,  defendant  in  error. 

When  an  attachment  had  been  sued  out  in  favor  of  the  plaintiffs  therein, 
Against  a  defendant,  who  was  aflerwards  declared  a  bankrupt,  and  a 
notion  was  made  to  make  the  assignee  of  said  bankrupt  a  party  plain- 
tiffin  the  attachment  suit,  in  the  place  and  stead  of  the  original  plain- 
ti^  in  attachment,  which  motion  was  refused  by  the  Court :  Held,  that 
there  was  no  error  in  the  judgment  of  the  Court,  in  refusing  to  allow 
tbe  assignee  of  the  bankrupt  to  be  made  a  party  plaintiff'  in  the  attach* 
i&ent  suit. 

imendment.     Bankruptcy.    Decided  by  Judge  James  M. 
CUBK,    Dougherty  Superior  Court.    December  Term,  1868. 

Lathrop,  Cady  &  Burtis  sued  out  attachment  in  said  Court 
against  William  W.  Kendrick,  and  had  garnishment  thereon 
sared  upon  said  Lawton.  Before  judgment  thereon  against 
X^drick,  and  while  the  attachment  was  pending,  he  had 
been  adjudged  a  bankrupt  in  the  District  Court  of  the  United 
States^  upon  the  petition  of  his  creditors.  William  E.  Smith 
had  been  duly  appointed  assignee  in  bankruptcy  of  Kendrick's 
estate,  and  the  same  had  been  duly  assigned  to  him  as  assignee 
in  bankruptcy.  By  consent  of  Lathrop,  Cady  &  Burtis,  said 
assignee  moved  the  said  Superior  Court  to  allow  him,  as  such 
assignee,  to  be  made  a  party  plaintiff  in  said  attachment,  in 
the  room  and  stead  of  said  firm.  The  firm  had  proved  its 
claim  against  Kendrick  in  the  Court  of  Bankruptcy,  and  the 
assignee's  object,  as  stated,  was  to  get  judgment,  and  collect 
out  of  the  garnishee  what  he  owed  Kendrick. 

The  Court  overruled  the  motion,  and  this  is  assigned  as 
error. 
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Strozier  &  Smith,  D.  A.  Vason,  for  plaintiff  in  error. 
Wright  &  Warren,  Hikes  &  Hobbs,  for  defendant 

Warner,  J. 

It  appeared,  from  the  record  in  this  case,  that  an  attach* 
ment  suit  was  pending  in  the  Superior  Court  of  Dougherty 
county,  in  favor  of  Lathrop,  Cady  &  Burtis,  against  Ken- 
drick,  defendant  in  attachment,  and  a  summons  of  garnish- 
ment had  been  served  upon  Lawton  to  answer  as  to  his  indebt- 
edness to  Kendrick,  the  defendant  in  attachment.  It  also 
appears  that  Kendrick  had  been  adjudged  a  bankrupt,  under 
the  provisions  of  the  Bankrupt  Act  of  Congress  and  that 
Smith  had  been  appointed  the  assignee  of  the  bankrupt's 
estate.  A  motion  was  made  in  the  Court  below,  to  make 
Smith,  the  assignee  of  the  bankrupt,  a  party  plaintiff  in  the 
attachment  suit,  in  the  place  and  stead  of  the  original  parties 
plaintiffs  therein,  which  motion  was  refused,  and  that  is  now 
assigned  for  error  here.  We  are  not  aware  that  any  clause 
of  the  Bankrupt  Act  confers  upon  the  assignee  of  the  bank- 
rupt the  riglit  to  come  into  the  State  Courts  and  be  made  a 
party  plaintiff,  in  the  place  and  stead  of  a  plaintiff  who  is 
prosecuting  his  claim  against  the  bankrupt,  even  with  such 
plaintiff's  consent.  The  assignee  is  the  representative  of  the 
bankrupt's  estate,  but  he  is  not  the  representative  of  the  plam- 
tiff  in  attachment.  The  interest  of  the  attachment  creditor, 
and  that  of  the  assignee  in  the  bankrupt's  estate,  might  be 
directly  antagonistic  to  each  other;  besides,  to  allow  the 
assignee  to  be  made  a  party  plaintiff,  as  is  sought  to  be  done 
here,  might  seriously  interfere  with  the  administration  of 
justice  in  the  State  Courts.  The  assignee  is  clothed  with 
ample  power  under  the  provisions  of  the  Bankrupt  Act,  to 
reach  the  bankrupt's  estate,  but  he  is  not  clothed  with  power, 
under  that  act,  to  come  into  the  State  Courts,  and  be  made  a 
party  plaintiff  in  the  place  and  stead  of  those  who  claim 
rights  and  interests  against  the  bankrupt.  The  assignee  can 
prosecute  and  defend  suits  in  the  name  of  the  bankrupt,  bat 
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assault,  with  an  intent  to  murder  Jesse  Williams,  another 
negro.     The  circumstances  of  the  shooting,  as  detailed  by 
Williams,   were  as   follows: — Jake   came  into  the  cotton 
patch,  where  Jesse  was  picking  cotton,  and  said  to  him,  "I 
am  after  you/'    Jesse  ran  off  a  piece.    Jake  said,  "Come 
back,  I  won't  hurt  you ;  if  you  run,  I  will  shoot  you."  Jesse 
came  back;  and  Jake  said,  "If  you  stand,  I  will  whip 
you."     Jesse  came  back  a  little  way,  and  Jake  told  him,  if 
he  ran  he  would  shoot  him,  and  presented  his  pistol.    Jesse 
told  him  not  to  shoot ;  but,  about  that  time,  he  shot,  and  hit 
Jesse  in  the  thigh  (where  the  ball  still  remained  at  the  trial). 
Jake  went  towards  Jesse  then,  and  Jesse  said,  "  Don't  shoot 
me,  Jake;  you  have  shot  me."    Then  Jake  pulled  up  a  cot* 
ton  stalk,  and  started  to  strike  Jesse.     Jesse  told  Jake  that 
he  had  shot  him ;  and  then  Jake  told  Jesse  to  say  nothing 
about  it,  and  went  off.     Then  Jake  said,  he  would  not  have 
done  it  for  $100 ;  and  would  pay  for  all  Jesse's  lost  time,  if 
he  would  say  nothing  about  it ;  and  Jake  went  down  to  the 
end  of  the  row,  and  told  Jesse's  wife  the  same.     Jake  was 
armed  with  a  pistol,  a  sword,  and  a  double-barrelled  shot 
gun.     Upon  cross-examination,  it  appeared  that  Jake  was 
twenty-one  years  old ;  had  been  raised  by  Jesse's  wife  and 
was  on  terms  of  great  intimacy  with  Jesse,  and  frequently 
had  frolics  with  him ;  that  his  route  to  the  place  where  he 
was  going  was  through  said  cotton  patch  ;  that  he  had  *been 
close  to  Jesse,  and  could  have  shot  him  then ;  did  not  appear 
angry,  nor  attempt  to  use  the  shot-gun,  though  Jesse  was 
seventy-five  yards  from  him  when  he  shot.     When  Jake 
shot  him,  he  ran  up  and  said,  "  Lord !  I  have  shot  him," 
and  told  another  negro  that  he  had  shot  him.    Several  other 
negroes  were  present  at  the  shooting;  one  of  them  was  ex- 
amined, and  narrated  the  circumstances  about  as  Jesse  had 
done. 

The  Judge  charged  the  jury  as  follows: — 

"If  you  believe  that  Jake  Collier  told  Jesse  that,  if  be 
stood  he  would  whip  him,  and  if  he  run  he  would  shoot 
him,  and  that  Jesse  ran,  and  Jake  presented  a  pistol  within 
shooting  distance,  and  fired  at  Jesse,  intending  at  the  time 
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McCay,  J. 

1.  We  see  no  error  in  the  charge  of  the  Court.  The  lav 
IS  put  fairly^  both  for  and  against  the  prisoner^  according  to 
the  facts  as  they  appear  in  the  record. 

2.  We  see  nothing  in  the  testimony  to  mitigate  this  of- 
fence; nothing  favorable  to  the  prisoner  that  the  charge  of 
the  Judge  excluded  from  the  consideration  of  the  jury.  It 
is  true,  that  after  the  deed  was  done,  the  prisoner,  opj^eoml 
very  sorry.  Perhaps  he  was;  and  this  is  evidence,  as  far  as 
it  goes,  of  want  of  express  malice.  But  it  is  no  evidence  at 
all  rebutting  that  malice  which  the  law  presumes  from  reck- 
less trifling  with  human  life. 

The  best  that  can  be  said  for  the  prisoner  is,  that  he  did 
not  aflSrmatively  intend  to  kill — perhaps,  not  even  to  wound. 
He  was,  doubtless,  playing  upon  the  fears  of  a  tiinid  fellow- 
being.  He  fired  at  him — towards  him — and  hit  him.  He 
had  no  right  so  to  fire — whether  in  fun  or  in  earnest.  If  the 
latter,  it  was  express  malice;  if  the  former,  malice  is  implied 
by  law.  That  sort  of  fun  is  not  permitted  among  civilised 
people;  and  he  who  indulges  in  it  is  treated  as  though  he 
intended  the  result  of  his  act.  It  is  trifling  with  justice,  to 
allow  any  weight  to  the  remorse  of  this  prisoner,  afler  bis 
reckless  act  had  produced  its  result.  Let  him  and  otliers 
take  warning.  Human  life  is  too  sacred  a  thing  to  l)e  thus 
played  with;  and,  notwithstanding  his  sorrow,  which  be 
ought  to  feel  for  his  foolery,  we  do  not  feel  disposed  to  tnrtt 
aside  the  sword*  of  justice. 

Judgment  affirmed. 
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Mason  Tiller,  plaintiff  in  error,  vs.  D.  Spradley,  agent, 

etc.,  defendant  in  error. 

When  two  notes  were  given  to  the  plaintiff,  for  cotton  seed,  for  Green  J. 
Jordan's  plantation,  and  signed,  "J.  Spradley,  Agent  for  Green  J. 
Jordan:"  Hdd,  that  this  was  a  contract  of  Jordan,  the  principal,  and 
not  the  contract  of  Spradley,  the  agent ;  the  more  especially,  as  the 
evidence  in  the  record  discloses  the  fact,  that  the  agency  was  made 
knovn  to  the  payee  of  the  notes  at  the  time  they  were  given,  and  that 
the  cotton  seed  was  purchased  for  Jordan,  and  not  for  Spradley,  the 
menl  The  suit  should  have  been  brought  against  Jordan,  and  not 
Spradlej,  the  agent ;  and  the  fact  that  Jordan  filed  a  plea  in  the  case, 
as  a  defendant,  alleging  that  the  cotton  seed  were  worthless,  did  not 
neeenarily  make  him  a  party  to  the  original  suit  against  Spradley ; 
And  there  was  no  error  in  the  Court  below  in  refusing  the  order  to 
make  him  a  p^y^  inasmuch,  as  Jordan  was  not  named  as  a  defendant 
io  the  original  suit,  and  not  being  named  as  a  defendant  in  the  original 
soit,  the  filing  of  his  plea  did  not  make  him  a  defendant,  when  no  pro- 
cess was  prayed  against  him  as  such.  The  verdict  in  favor  of  the  de- 
fendant, Spradley,  was  right,  nnder  the  law  and  the  facts  of  the  case ; 
>Qd  there  was  no  error  in  the  Court  below  in  refusing  the  motion  for  a 
net  trial. 

Promissory  Notes.  Motion  for  new  trial.  Decided  by 
Jfldge  James  M.  Clark.  Lee  Superior  Court.  March 
Term,  1869. 

This  was  a  statutory  action  on  two  notes,  as  follows : 

"  $225  W.  One  day  after  date,  I  promise  to  pay  Mason  Tiller,  or 
bearer,  Two  hundred  and  Twenty-five  dollars,  for  cotton  seed  for  Green 
J.  Jordan^  s  plantation.  D.  Spradlet,  Agent 

**  Stark ITILLE,  17th  April,  1866.  for  Green  J.  Jordan." 

"  $60  00.  Starketille,  July  Slst,  1866. 

**  One  day  after  date,  I  promise  to  pay  Mason  Tiller,  or  bearer,  the 
sum  of  Sixty  dollars  for  80  bushels  cotton  seed,  with  interest  from  20th 
April  lasL  ."  I^-  Spradley,  Agent  for  Green  J.  Jordan." 

The  suit  was  by  Tiller  against  **  D.  Spradley,  agent  for 
Green  J.  Jordan;"  process  issued  in  the  same  way;  and 
the  sheriff  returned  that  he  had  served  defendants.  On  the 
11th  of  February,  1869,  Green  J.  Jordan  filed  pleas  of  the 
general  issue,  and  that  the  notes  were  given  for  cotton  seed 
which  were  worthless.    In  the  plea,  he  is  called  "  the  prin- 
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cipal  defendant''  On  the  27th  of  Febraary,  1869,  Spradley 
filed  his  pleas  of  general  issue,  that  there  was  a  failure  of 
consideration,  because  the  cotton  seed  were  worthless,  and 
that  the  notes  were  given  only  to  bind  Jordan,  and  did 
not  bind  himself.  In  the  plaintiff's  declaration,  process  is 
prayed  for  against  Spradley  alone,  and  he  was  the  party 
served.  Jordan  had  not  been,  served.  When  the  cause  was 
called  for  trial,  and  after  Jordan's  plea  was  filed,  TilWs 
attorney  moved  to  have  Jordan  made  a  party  defendant  in 
said  cause.     The  Court  overruled  the  motion. 

The  parties  went  to  trial.  The  defendant  read  in  evidence 
the  notes,  and  closed.  The  defendant's  attorney  introduced 
Spradley,  who  testified  that  the  notes  were  given  by  him  f^r 
cotton  seed,  to  be  planted  on  Jordan's  plantdKon;  that  he 
told  Tiller  that  he  wished  them  for  that  purpose,  but  did  not 
tell  him  that  Jordan  would  pay  for  them,  though  he  did  not 
suppose  Tiller  would  have  credited  him,  Spradley,  therefor- 
As  to  the  quality  of  the  seed,  he  testified  that  the  seed  did  not 
come  up  well,  and  stated  the  quantity  per  acre  used,  and  the 
manner  of  using  them,  to  show  that  the  seed  were  bad.  He 
said  he  ploughed  up  part  of  the  seed,  and  after  that  gave  the 
notes  to  avoid  a  law-suit. 

Other  witnesses  testified,  that  Tiller  had  told  them,  that 
he  had  sold  cotton  seed,  that  season,  to  Jordan,  and  that 
they  bought  cotton  seed  from  Tiller,  that  sjason,  and  they 
were  not  good.  * 

The  plaiutiiT,  in  rebuttal,  showed  by  a  witness,  that  the 
seed  bought  by  him  from  Tiller,  that  season,  were  good ;  and 
examined  two  witnesses,  who  testified  that  the  quantity  per 
acre  used  by  Spradley,  in  the  manner  in  which  be  used 
them,  would  would  not  make  a  good  stand. 

Plaintifi''s  attorney  objected  to  so  much  of  Spradley 's  testi- 
mony as  went  to  show  that  Jordan  was  the  proper  party  to 
said  notes,  and  that  Spradley  was  not,  upon  the  ground  that 
it  varied  the  written  contract. 

The  Court  overruled  the  motion. 

The  jury  returned  the  following  verdict:  "  We,  the  jaryi' 
find  no  liability  resting  on  the  defendant." 
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A  new  trial  was  moved  for,  upon  the  grounds,  that  the 
Conrt  erred  in  refusing  to  make  Jordan  a  party  defendant — 
in  allowing  that  portion  of  Spradley's  evidence  which  was 
objected  to— and,  because  the  verdict  was  contrary  to  law 
and  the  evidence.  The  new  trial  was  refused,  and  this  is 
hrooght  op  for  review  on  each  of  said  points. 

C.  B.  WooTTEN,  W.  A.  Hawkins,  and  D.  A.  Vason,  for 
plaintiff  in  error. 

George  Kimbrough  and  F.  A.  West  (by  G.  J.  Wright), 
for  defendant,  cited  on  the  1st  point,  Irwin's  Code,  sees. 
3256,3430,  3435;  on  the  2nd,  sec.  2169;  and  on  the  3rd, 
sees.  2169,  2185. 

Warner,  J. 

This  was  an  action  brought  upon  two  promissory  notes, 
given  for  cotton  seed.  The  notes  were  signed,  "  D.  Sprad- 
1^7,  Ageat  for  Green  J.  Jordan."  The  plaintiff's  declara- 
tion prayed  for  process  to  issue  against  Spradley  alone,  and 
he  was,  in  fact,  the  party  sued,  and  served  with  process. 
The  plaintiff  was  told,  at  the  time  the  cotton  seed  were  pur- 
chased of  him,  by  Spradley,  that  he  wanted  them  for  Jor- 
^^8  plantation ;  and  did  not  suppose  that  Tiller,  the 
plaintiff  would  have  credited  him  therefor.  There  can 
oe  no  doubt,  we  think,  from  the  evidence  in  this  record, 
that  the  cotton  seed  were  purchased  of  Tiller,  the  plaintiff, 
oy  Spradley,  as  the  agent  of  Jordan,  and  for  Jordan,  and 
that  the  plaintiff  so  understood  it,  at  the  time  the  contract 
was  made.  The  notes  are  signed  by  Spradley  as  the  agent 
of  Jordan,  iand  the  seed  were  purchased  for  the  benefit  of 
Jordan,  to  be  planted  on  his  plantation.  The  notes  sued  on, 
^erethe  contracts  of  JorJan,  and  not  the  contraots  of  Sprad- 
'ey,  his  agent ;  and  Jordan  was  the  party  who  should  have 
oeen  sued  on  them,  and  not  Spradley,  the  agent,  who  dis- 
closed the  name  of  his  principal  at  the  time  the  contract  was 
^de.  Chancellor  Kent  states  the  true  rule  on  this  subject 
^licn  lie  says,  "  It  is  a  general  rule — standing  on  strong 
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foundations,  and  pervading  every  system  of  jurisprudence— 
that  where  an  agent  is  duly  constituted,  and  names  his  prin- 
cipal, and  contracts  in  his  name,  the  principal  is  responsible, 
and  not  the  agent :"  2nd  Kent's  Com.,  630 ;  Revised  Code, 
sections  2169,  2185.  The  jury  found  in  accordance  with  the 
law  and  the  facte  in  this  case,  when  they  said  by  their  ver- 
dict, "  We,  the  jury,  find  no  liability  resting  on  the  de- 
fendant." 

■ 

The  fact,  that  Jordan  filed  a  plea  in  the  case,  alleging 
that    the   cotton   seed  were  worthless,  and  calling    himself 
therein,  principal  defendant,  did  not  make  him  a  party  to 
the  suit.     There  was  no  process  prayed  against  him  as  a 
party  defendant,  and  no  effort  ever  made  on  the  part  of  the 
plaint^  to  make  him  a  party  defendant.     Tfie  action  was 
brought  against  Spradlcy  alone,  and  process  prayed  against 
him  alone,  as  the  defendant  in  the  action.     If  process  had 
been  prayed  against  Jordan,  as  a  party  defendant  in  the  ac- 
tion, and  there  had  been  any  defect  in  the  process,  or  as  to 
the  time  or  manner  of  service,  or  want  of  jurisdiction  as  to 
him,  then  it  would  have  been  his  privilege  to  have  waived 
any  of  those  defects,  so  far  as  he  was  personally  concerned, 
by  coming  in  and  filing  his  plea  to  the  action ;  but  the  diffi- 
culty here  is,  that  there  was  no  attempt  whatever  on  the 
part  of  the  plaintiff  to  make  him  a  party  defendant  to  the 
original  suit ;  and  the  8480th  section  of  the  Code  declares, 
that  "  No  amendment,  adding  a  new  and  distinct  cause  of 
action,  or  new  and  distinct  pariieSj  shall  be  allowed,  unless 
expressly  provided   for  by  law."     In  our  judgment,  there 
was  no  error,  in  refusing  the  motion  to  make  him  a  party 
defendant,  by  the  Court  below.     The  verdict  of  the  jury,  in 
favor  of  the  defendant,  Spradlcy,  was  right  under  the  law 
and  facts  of  the  case ;  and  there  was  no  error  in  the  Court 
below,  in  refusing  the  motion  for  a  new  trial. 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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—  - 

ment  to  be  set  aside,  upon  the  last  of  said  grounds,  and  thiB 
is  assigned  as  error. 

C.  T.  GooDE,  (by  S.  H.  Hawkins,)  for  plaintiff  in  error. 
W.  A.  Hawkins,  N.  A.  Smith,  for  defendant. 

Warner.  J. 

It  appears,  from  the  record  in  this  case,  that  a  trial  was 
had  between  the  parties  in  the  County-Court  of  Sumter 
county,  and  a  verdict  was  rendered  in  favor  of  the  plaintiff,  on 
the  20th  day  of  July,  1868,  and  that  a  judgment  was  entered 
up  thereon  on  the  22nd  day  of  July,  1868.     A  motion  was 
made  in  the  Court  below,  to  set  aside  said  verdict  and  judg- 
ment,%n  the  ground  that,  on  the  days  upon  which  the  ver- 
dict and  judgment  purport  to  have  been  rendered  and  entered, 
the  County-Court  had  been  abolished  by  the  Constitution  of 
1868.     The  motion  was  granted  by  the  Court  below,  setting 
aside  both  the  verdict  and  judgment,  which  is  now  assigned 
for  error  here. 

At  what  time  did  the  Constitution  of  1868  take  effect  and 
go  into  practical  operation?  In  our  judgment,  under  the 
Reconstruction  Acts  of  Congress,  the  State  of  Georgia  had 
fvMy  complied  with  the  terms  thereof,  ratified  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United  States,  and 
assented  to  the  fundamental  condition  imposed  on  her  by  the 
Act  of  Congress,  passed  on  the  25th  day  of  June,  1868; 
and,  therefore,  the  Constitution  of  the  State  of  Greorgia, 
amended  by  Congress,  as  provided  in  the  11th  pai*agraph  of 
the  11th  article  thereof,  took  effect,  and  was  practically  in 
operation  from  the  21st  day  of  July,  1868. 

By  the  16th  section  of  the  5th  article  of  the  Constitution 
of  1868,  County-Courts  were  abolished  in  this  State.  By 
the  7th  paragraph  of  the  11th  article  of  the  Constitution, 
"  the  books,  papers,  and  proceedings  of  the  County-Courts, 
and  the  unfinished  business  thereof  shall  be  transferred  to 
the  Superior  Courts,  and  the  same  shall  be  finished  and  jper- 
formed  by  the  said  Superior  Courts,  and  the  officers  thereof 
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"  Thirty  days  after  date  I  promise  to  pay  W.  A.  Huff,  or  betier, 
ninety-three  and  10-100. dollars,  payable  ip  Macon,  Ga.,  for  Taloe 
received  in  tobacco,  in  1866.  C.  A.  WRIGHT. 

Ma,con,  Ga.,  Sept  20,  1866." 

The  service  was  by  leaving  a  copy  "  at  place  of  residence.*' 
There  was  no  appearance  by  C.  A.  Wright.     Judgment  was 
entered,  and  the  fi.  fa.  issued  upon  it  was  levied  on  certiuD 
property,  "  as  the  property  of  Mrs.  C.  A.  Wright.^'    Until 
this,  she  had  not  been,  in  any  way,  recognized  in  this  pro- 
ceeding as  a  feme  couvertf  or  a  feme  at  all.     After  this,  sh© 
moved,  in  the  Superior  Court,  to  set  aside  said  judgment,  on 
the  ground  that  when  said  note  was  made,  and  when  the 
judgment  was  entered,  she  was  couverty  the  wife  of  Melton  A* 
Wright. 

Thi#  being  admitted,  the  Court,  upon  inspection  of  said 
papers,  vacated  the  judgment,  and  this  is  assigned  as  error- 

C.  T.  GooDE  audS.  H.  Hawkins,  for  plaintiff  in  error, 
cited  Code,  sees.  3529,  3530,  3449, 3532.  If  there  be  irreg- 
ularity, it  is  amendable.  Ramsey  vs.  McRea,  14  Ga.  U., 
589  ;  Holcomhe  vs.  Boberts,  19  Ga.  JR.,  588.  Being  served 
she  is  estopped  by  not  pleading  coverture.  Macuamara  on 
Irregularities,  ;i67  to  169;  13  Ga.  jB.,  1;  26  Ga.  H.,  140; 
Ch.  PI.  447 ;  3  T.  R.,  627 ;  Code,  sec.  3427 ;  5  Taunton, 
37 ;  Code,  sec.  3621 ;  Barksdale  vs.  Green,  29  Ga.  R,  418, 
The  law  presumes  she  had  a  separate  estate,  and  is  a  free 
dealer.  Corbit  vs.  Polnitz  and  wife,  1  Tenn.  R.,  5  ;  Code^ 
sees.  1773,  1774,  3700;  Addison  on  Contracts,  702;  Pooi 
and  wife  vs.  Morris,  et  al.,  29  Ga.  i?.,  374 ;  Schley^  et  al.,  vs. 
Dixon  et  al.,  24  Ga.  B.,  273 ;  Tucker  vs.  Harris,  13  Ga.  R.,  7. 

S.  C.  Elam,  for  defendant  in  error. 

Brown.  C.  J. 

The  second  paragraph  of  the  first  section  of  the  seventh 
article  of  the  Constitution  of  this  State,  declares  that,  "  All 
property  of  the  wife,  in  her  possession  at  the  time  of  her  mar- 
riage, and  all  property  given  to,  inherited,  or  acquired  by  her, 
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section,  the  husband  is  not  a  proper  party,  and  is  not 
joined  with  the  wife,  jshe  sues  and  is  sued,  not  as  Sifeme 
vert,  but  as  B,/eme  sole.     Under  this  law,  a  married  wo 
who  purchases  property  and  gives  her  individual  not 
presumed  to  have  a  separate  estate,  and  to  contract 
reference  to  it.     And  if  the  creditor  brings  suit  agaiiisl 
on  such  note,  without  joining  her  husband,  the  legal  pres 
tion  is  that  the  action  is  properly  brought ;  and  afte 
has  been  legally  served,  if  she  fails  to  appear  by  hers( 
counsel,  and  defend,  by  showing  that  she  has  no  sep 
estate,  or  by  setting  up  other  good  cause  of  defense, 
a  judgment  is  rendered  against  her,  it  binds  her  sep 
estate,  and  it  will  not  be  set  aside  on  motion  on  aceoii 
the  non-joinder  of  the  husband. 
Judgment  reversed. 


S.  T.  Crawford  et  al.,  plaintiffs  in  error,  vs.  E.  H.  Eos 

E.  Ross,  defendants  in  error. 

1.  The  revocation  of  an  order  appointing  a  Receiver  is  a  matter 
maj  be  heard  and  acted  upon  by  the  Judge,  on  the  usual  not 
vacation. 

2.  The  extraordinary  writs  and  remedies  granted  by  the  Chan 
before  a  trial  on  the  merits,  ought  not'  to  be  granted  without  ci 
and  unless  there  is  immediate  danger  to  the  rights  of  the  comph 
if  they  be  denied,  and  if  the  Court  becomes  satisfied  that  the 
does  not  exist,  it  is  his  duty,  on  proper  notice,  to  discharge  thei 

8.  In  this  ease,  the  Court  did  not  err  in  dissolving  the  injuncti 
vacating  the  order  appointing  a  Receiver. 

4.  It  is  the  duty  of  the  Judge,  if  he  is  satisfied  there  is  a  bot 
intention  to  except  to  his  judgment,  so  to  mould  his  order  as  t] 
excepting  party  may  have  a  reasonable  time  to  file  his  bill  of 
tions  and  obtain  a  supercedeas  before  the  status  of  the  case  * 
materially  changed. 

Equity  practice.     Receivers.     Injunctions.     Supers 
Decided  by  Judge  Clark.     Lee  county.     Chambers. 
uary,  1869. 
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Shadrack  T.  Crawford,  in  his  own  behalf,  and  an  prochim 
ami  of  Charles  Roberts,  a  minor,  A.  J.  Williams  and  James 
McGarrah,  filed  their  bill  in  equity  against  E.  II.  Ross  and 
his  wife,  making  the  following  averments  :  On  the  17th  of 
September,  1864,  said  E.  H.  Ross  was  appointed  guardian 
of  said  minor,  and  gave  his  bond,  as  such  guardian,  with 
said  adult  complainants  as  his  securities  thereon.  Ross,  as 
guardian,  took  possession  of  the  money  and  effects  of  the  mi- 
nor, and  invested  them  in  three  hundred  and  twenty-five  acres 
of  land,  in  the  seventeenth  districfof  Sumter  county,  worth 
$1,000  00,  taking  the  title  to  himself.  Said  guardian  rented 
fiaid  land  to  James  W.  Ross,  for  one-lourth  of  the  cotton  and 
one-third  of  the  grain  to  be  raised  thereon,  during  1868.  He 
bas  received  ten  bales  of  cotton,  worth  $1,100,  and  shipped 
them  to  Jones,  Reynolds  &  Adams,  Macon,  Georgia.  This 
guardian  owes  the  minor  $2,800  00,  for  cash  received  for 
him,  as  his  ward.  He  is  insolvent,  and  has  been,  by  the 
Ordinary,  discharged  from  his  guardianship,  because  of  mis- 
management of  the  minor's  estate.  They  claimed  that,  in 
equity,  said  land  and  cotton  belong  to  the  minor.  Therefore, 
they  prayed  that  the  guardian  be  compelled  to  convey  the 
land  to  the  minor,  and  to  deliver  him  the  cotton,  and  that  he 
he  enjoined  from  disposing  of  either.  And  as  these  securities 
are  liable  for  said  waste,  they  prayed  that  a  Receiver  should 
he  appointed,  who  should  take  possession  of  the  land  and 
cotton,  and  other  effects  of  the  minor,  etc. 

The  Chancellor  granted  the  injunction  and  appointed  a 
Receiver,  who  took  possession  of  said  property. 

The  bill  was  amended  by  adding  the  following  averments : 
On  the  8th  February,  1868,  said  guardian  gave  to  two  of  said 
adult  complainants,  a  mortgage  to  indemnify  them  as  his 
said  securities,  and  to  protect  said  minor.  Said  mortgage 
including  a  note  on  James  F.  Ross,  dated  and  due  on  the 
25th  of  December,  1867,  for  §511  97,  and  another  on  J.  D. 
Cox  for  $50  00,  due  25th  December,  1868,  and  his  said 
interest  in  the  cotton  and  com  raised  on  said  farm,  specified 
as  follows :  "  The  same  being  one-fourth  of  the  cotton  and 
one-third  of  all  the  grain  to  be  raised  on   the  plantation  of 
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tho  said  James  F.  and  E.  H.  Ross,  in  the  county  first  afore- 
said, to  be  raised  in  the  year  1868/'     Said  rent  amounted  to 
twelve  bales  of  cotton,  ten  of  which  Adams,  Jones  &  Rey- 
nolds, warehousemen  of  Macon,  Georgia,  have,  and  the  other 
two  are  in  the  warehouse  of  Harrold,  Johnson  &  Co.,  AmCT^ 
icus,  Georgia,  and  500  bushels  of  corn  are  still  on  the  planta- 
tion.    It  was  understood,  when  the  mortgage  was  made^  that 
said  rent  should  be  subject  to  the  claim  of  said  adult  com- 
plainants, and  be  held  by  James  F.  Ross,  and  it  should  be 
applied  to  the  payment  of  the  minor's  claim.     The  guardian 
had  shipped  this  cotton,  to  dispose  of  it,  and  convert  the 
assets  to  his  own  use,  before  they  had  opportunity  to  foreclose 
the  mortgage,   or   take   other   steps   to   secure  themselves. 
James  F.  Ross  refused  to  deliver  a  part  of  said  com  when 
they  ordered  him  to  do  so.     Said  guardian,  with  a  view  to 
defeat  his  creditors,  in]1868,  conveyed  his  residence  inSmith- 
ville,  Georgia,  worth   $2,000  00,   to  his  wife,  and  he  has 
given  liens  on  said  crop.     They  prayed,  additionally^  that 
James  F.  Ross  and  Mrs.   Elizabeth  Ross  be  enjoined  from 
disposing  of  any  of  said  property  held  by  them  respectively, 
and  that  the  Receiver  should  take  charge  of  said  notes  and 
the  half  interest  in  said  plantation,  etc. 

The  defendant,  £•  H.  Ross,  demurred  to  the  bill  and 
amendment,  for  want  of  proper  parties,  and  for  a'  misjoinder 
of  parties ;  "  for  that  said  ward  being  above  the  age  of  four- 
teen years,  comes  into  Court  and  selects  the  defendant  as 
his  guardean,  ad  litem  and  prochien  ami"  and  the  defendant 
tenders  such  bond  as  the  Court  would  require,  and  because 
the  adult  complainants  are  only  securities,  and  can  have  no 
relief  in  a  Court  of  Equity." 

At  the  same  time,  he  filed  his  answer,  stating  that  be 
received  $32,623  50,  Confederate  currency,  for  the  minor,  on 
the  17th  of  September,  1864,  and  invested  it  in  one-half  of 
said  land,  and  took  the  title  to  himself,  as  guardian  of  said 
ward,  and  afterwards,  in  March,  1866,  he  bought  the  other 
half  of  the  plantation  for  himself.  He  said  he  tried  to  get 
an  order  of  Court  for  this  investment;  but  not  being  able  to 
communicate  with  the  Judge  of  the  Superior  Court,  he  made 
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could  and  ought  to  have  secured  the  mortagees :  Downing 
d  aL,  V8.  Palmer,  1  Munroe,  65 ;  Code,  sec.  3137 ;  Martin 
&  Yates  vs.  Tidwell,  36  Ga.  R.,  332.  Supercedeas  should 
have  been  granted :  Lindsay  vs.  Lindsay,  14  Ga.  R.,  657; 
Holcombe  vs.  Roberts,  19  Ga.,  R.,  588,  etc. 

W.  A,  Hawkins,  G.  M.  Warwick,  for  defendants. 

McCay,  J. 

1.  The  appointment  and  discharge  of  Receivers,  as  wdlas 
the  passing  of  other  orders  in  Chancery,  the  object  of  which 
is  to  protect  the  property,  or  to  preserve  things  in  stcEtu  jw, 
until  a  regular  hearing  can  be  had,  are,  in  their  nature,  sach 
powers,  as  to  be  of  any  practical  use,  must  be  exercised  in 
vacation,  by  the  Chancellor,  and  for  this  and  the  like  pur- 
poses, a  Court  of  Chancery  is  always  open:  Code,  3043, 
4163.  Such  always  has  been  the  practice  in  this  State.  In 
these  cases,  the  action  of  the  Chancellor  is  only  to  keep  things 
in  statu  quo,  and  his  decision  is  not  final.  The  same  public 
policy,  which  makes  it  proper  to  take  action  in  such  cases  on 
an  emergency,  also  requires  that  it  should  be  in  the  power  of 
the  Chancellor,  on  motion  and  notice,  to  undo  and  vacate. 

Nor  was  the  Act  of  March  16th,  1869,  so  far  as  it  applies 
to  Receivers,  at  all  necessary.  It  is  true,  the  passage  of  such 
an  act  implies  that  the  Legislature  so  thought.  But  if  the 
law  were,  in  fact,  so  before,  the  passage  of  the  Act  of  March 
16th,  1869,  could  not  alter  the  truth  of  the  case.  It  is  not 
in  the  power  of  the  Legislature,  under  our  system,  to  enact, 
in  any  way,  that  the  law  was  so  and  so  at  any  past  time: 
Constitution,  art.  1,  sec.  31. 

Nor  was  this  the  intent  of  the  Act  referred  to.  It  was 
passed  to  make  clear,  for  the  future,  what  some  persoms 
•  thought  doubtful ;  that  is  all.  We  have  no  doubt  as  to 
the  law  before  the  Act  was  passed,  and,  so  far  as  it  applies  to 
the  discharge  or  alteration  of  orders  appointing  Receivers, 
we  think  it  but  an  affirmance  of  the  law  as  it  has  long  been 
in  this  State. 

2.  and  3.  The -exercise  of  the  extraordinary  powers  granted 


.\ 
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4i^bt,  or  if  the  interest  is  important,  and  the  Judge  is  satis- 
^ed  that  the  complainant  desires  to  file  a  bill  of  exceptions, 
he  ought  to  give  a  reasonable  time^  so  that  the  parties  maj 
be  kept  in  statu  quo. 

We  are,  however,  not  disposed  to  lay  down  any  rule. 
These  matters  are,- as  the  law  now  stands,  in  the^vise  discre- 
tion of  the  Chancellor,  and  it  is  only  in  the  abuse  of  that 
discretion  in  matters  of  fact,  that  this  Court  gets  jurisdiction. 

Judgment  afBrmed. 


Roe,  casual  ejector,  and  B.  D.  Parker,  tenant,  plaintiffs  in 
error,  vs.  Doe,  ex  dem.  of  Jack  Bkown  et  al.y  defendant  in 
error. 

(MoCay,  J.,  did  not  preside  in  this  case.) 

When  the  lessors  of  the  plaintiff,  in  an  action  of  ejectment,  instituted  * 
suit  for  the  recovery  of  a  lot  of  land,  number  127,  in  the  27th  district 
of  Sumter  county,  and  upon  the  trial  thereof,  the  jury  found  a  verdict 
for  the  defendant,  and  the  Court,  upon  motion,  granted  a  new  trialf 
which  is  assigned  as  error :  Heldy  that,  inasmuch  as  the  evidence  i^ 
the  record  introduced  by  the  plaintiff  in  the  Court  below  in  support  of 
his  title  to  the  lot  of  land  sued  for,  (to- wit) :  the  copy  grant  from  the 
State,  was  for  a  different  lot,  (to-wit) :  107,  and  there  was  no  ^evidence 
of  title  shown  in  the  lessors  of  the  plaintiff,  which  would  entitle  them 
to  a  verdict  for  the  premises  sued  for,  (lo-wit) :  lot  number  127,  the 
verdict  was  right,  under  the  evidence  offered  by  the  plaintiff,  and  the 
Court  below  erred  in  granting  a  new  trial.  ' 

Ejectment.  New  trial.  By  Judge  James  M.  ClabK. 
Sumter  Superior  Court.     October  Term,  1869. 

This  was  ejectment  upon  the  demises  of  Jack  Brown,  "Wil 
liani  Webb  and  his  wife,  Martha,  and  WiUiam  T,  Scotl 
against  Parker,  tenant  in  possession  for  lot  of  land,  numbc 
127,  in  said  county. 

The  plaintiff  read  in  evidence  a  copy  plat  and  grant  froi 

the  State  to  William  T.  Scott,  made  the  17th  of  April,  183f 

In  the  brief  of  testimony  it  is  spoken  of  as  "a  grant  to  tl 
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Plaintiffs  attorneys  requested  the  Court  to  charge  the  jury 
that  the  statute  of  limitations  did  not  run  against  a  JetM 
covert.     He  refused  so  to  charge,  and  did  charge  the  reverse. 
The  jury   found   Ibr   the   defendant.     Plaintiff's    attorney 
moved  for  a  new  trial  upon  the  ground  that  the  Court  erred 
in  not  rejecting  said  deed,  an<l  in  not  ruling  it  oufcflerwards, 
and  refusing  to  charge  as  requested,  and  in  charging  as  be 
did.     The  Court  granted  a  new  trial,  and  that  is  assigned  as 
error.     (All  the  deeds  were  for  number  127,  And  no  notice 
seems  to  have  been  taken  of  the  variance  between  them  and 
the  copy  grant  till  the  cause  was  argued  here.) 

Hawkins  &  Burke,  for  plaintiff  in  error. 

N.  A.  Smith,  B.  Hill,  for  defendant. 

Warner,  J. 

This  was  an  action  of  ejectment  brought  by  the  lessors  ^^ 
the  plaintiff  to  recover  from  the  defendant  the  possession  ^* 
lot  of  land,  number  one  hundred  and  twenty-seven,  (127),  i^ 
the  twenty-seventh  district  of  Sumter  county.     On  the  tri^ 
of  the  case  in  i^e  Court  below,  the  lessors  of  the  plaintiff 
read  in  evidence  a  copy  grant  from  the  State  of  Georgia,  fbr 
lot,  number  one  hundred  and  seven,  (107),  as  the  foundatiofl 
of  their  title.     The  jury  found  a  verdict  for  the  defendant, 
and  the  Court  granted  a  new  trial,  which  is  assigned  for  error 
here.     If  the  lessors  of  the  plaintiff  had  shown,  upon  the 
trial,  a  grant  from  the  State  to  Scott  for  the  2>?"^WMse«  in  dis- 
pute, then,  we  should  not  have  been  disposed   to  interfere 
with  the  decision  of  the  Court  below  in  granting  the  new 
trial ;  but,  as  the  facts  appear  in  the  record  before  us,  the 
lessors  of  the  plaintiff  did  not  show  any  title  in   themselves 
to  the  tract  of  land  sued  for.     The  lot  sued  for  is  one  hun- 
dred and  twenty-seven,  (127),  the  copy  grant  from  the  State 
which  they  offered  in  evidence  in  support  of  their  title,  is  for 
lot  one  hundred  and  seven,  (107).     Inasmuch,  therefore,  as 
the  lessors  of  the  plaintiff  did  not  show,  upon  the  trial  of 
the  case,  any  title  in  themselves,  which  would  legallv  author** 
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Mrs.  Wardlaw  left  her  husband's  home,  and  that  she  had  no 
cause  to  leave  him,  and  that  he,  Wardlaw,  was  a  poor  man, 
worth  not  over  $1,500  00  or  $2,000  00,  and  was  industrious. 
The  Judge  refused  the  continuance,  saying  that  the  divorce 
case  not  being  on  trial,  there  was  no  necessity  for  all  the 
witnesses  on  each  side,  that  the  whole  matter  was  in  the  dis- 
cretion of  the  Court. 

Wardlaw's  counsel  then  insisted  that  there  wa&  no  good 
ground  for  divorce,  and  asked  the  Court  to  take  up  and  try 
the  divorce  case.  Very  many  causes  were  ahead  of  it,  apd 
the  Court  was  pressed  for  time,  and  would  not  then  take  it 
up. 

Her  counsel  then  showed  that  she  was  living  with  her 
brother,  and  was  dependent  on  her  friends  for  a  support; 
that  Wardlaw  was  worth  about  $2,000  00,  and  that  counsel 
fees  in  the  case  should  be  $100  00,  and  produced  various 
affidavits,  etc.,  showing  how  her  husband  treated  Ijer,  and 
how  she  left,  etc. 

The  defendant  replied  with  like  testimony  to  show  that  he 
treated  her  well,  and  that  her  conduct  ^vas  such  as 'that  she 
ought  not  to  have  alimony. 

After  argum  At,  the  Court  ordered  Wardlaw  to  pay  $150  00 
from  the  1st  of  April^  1867,  to  the  1st  of  April,  1868,  and 
$160  00  from  the  1st  of  April,  1868  to  1st  of  April,  1869, 
for  alimony,  and  $100  00  for  counsel  fees,  said  amountSto 
be  paid  quarterly,  i.  e.,  one  quarter  then,  another  on  the  Ist 
July,  1869,  another  on  the  1st  October,  1869,  and  the  last 
on  the  1st  of  January,  1870  ;  and  further,  that  he  pay  her, 
or  some  one  by  her  authorized  to  take  it,  $12  60,  monthly, 
till  further  order,  and  that  he  pay  the  costs  of  this  proceed- 
ing.    And  he  ordered  that,  upon  failure  of  Wardlaw  so  to 
pay  either  of  said  installments,  the  clerk  sdiould  issue  an 
attachment  directing  the  sheriff,  or  his  deputies,  to  imprison 
him  till  he  complied.  « 

Wardlaw's  counsel  say  the  Court  erred,  l>ecause  there  wis 
no  ground  for  divorce  in  said  case,  and  in  the  refusal  of  said 
continuance,  in  the  refusal  to  try  the  case  and  this  application 
together,  because  this  matter  of  alimony  and  fees  was  res 
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husband  insisted  that  the  wife  should  aid  him  with  herIai)or. 
He  insisted  she  shoukl  work,  at  which  she  demurred,  and 
left  him.  We  do  not  think  her  conduct  since  the  separation, 
is  such  as  is  commendable.  We  would  not  be. censorious,  yet 
we  cannot  but  think  this  woman  better  off  at  home  with  her 
husband.  In  the  changed  state  of  affairs  amongst  us,  it  is  a 
great  stretch  of  female  privileges  to  claim  to  sit  with  folded 
hands,  and  enjoy  the  fruits  of  the  toil  and  sweat  of  the  hus- 
band. We  do  not  think  such  is  the  course  of  our  good 
wives,  and  we  are  not  disposed  to  encourage  it. 

We  think,  too,  the  alimony,  in  this  case,  is  too  much.  In 
the  sphere  of  life  of  these  parties,  the  sum  is  large  enough  to 
enable  the  woman  to  live  and  do  nothing.  This,  she  has  no 
right  to  do.     And  we  reverse  the  judgment  of  the  Court 


Stepuen  H.  Mitchell,  plaintiff  in  error,  vs.  Moses  Speeb, 

defendant  in  error. 

1.  Sections  548  and  550  of  the  Revised  Code  contemplate  that,  in  assess- 
ing the  county- taxes,  there  shall  be  a  specific  assessment  for  each  of 
the  objects  mentioned,  and  that  the  fund  for  each  shall  be  kept  septf* 
ate  by  the  treasurer. 

2.  The  Act  of  the  7th  of  October,  1868,  directing  orders  to  be  paid  by 
the  County-treasurer,  according  to  their  date,  is  imperative  ;  but  that 
Act  does  not  reljuire  that  an  order  shall  be  paid  out  of  a  fund  not  set 
apart  for  the  payment  of  debts  of  that  kind. 

8.  Where  there  is  no  direction  in  a  county-order  as  to  the  fund  out  of 
which  it  shall  be  paid,  and  the  treasurer  answers  that  there  are  older 
orders  on  his  book,  of  the  same  kind,  more  than  sufficient  to  exhaust 
the  money  in  hand  not  specifically  assessed  for  special  purposes,  uwn- 
damns  will  not  be  granted  to  compel  him  to  pay  such  younger  order. 

• 

Mandamus,     Decided  by  Judge  Clark.     Sumter  county. 
Chambers.     May,  1869. 

Mitchell  presented  to  the  Judge  his  petition,  averring  that 
he  is  jailor  of  said  county,  and,  as  such,  has  been  furnishing 
provisions  for  the  prisoners  in  its  jail,  according  to  a  contract 
between  the  Ordinary  and  sheriff,  touching  the  compensation 
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of  the  jailor;  that  there  ia  now  due  him,  on  said  account, 
8958  20,  for  which  the  Ordinary  haa  given  him  ordcra  on 
Moses  Speer,  the  County-treasurer,  drawn  at  various  times, 

and  for  divers  sums,  from  September,  1868  up  to , 

1869 ;  that  the  treasurer  refusea  to  pay  the  orders,  upon  the 
ground  that  he  is  compelled,  by  an  Act  of  the  General  As- 
sembly, approved  the  7th  of  October,  1868,  to  pay  all  ordera 
according  to  their  date;  that  the  dieting  of  prisoners  is  nf 
prEssing  an<l  immediate  necessity,  and,  in  law,  ouglit  to  take 
Itrccedeooe  of  other  orders.  And,  therefore,  he  jirayed  for  a 
mandamtu,  to  compel  the  County-treasurer  to  pay  liis  orders. 
It  was  agreed  that  the  Judge  should  hear  and  determine  the 
nmtter  in  chambers. 

Speer'a  attorney  demurred  to  aaid  petition,  and  said  that 
the  mandamus  ought  not  to  be  made  absolute,  because  it  was 
inaaCScient,  in  law,  and  also  filed  an  answer,  in  which  Speer 
answered  that  "  he  has  no  funds  in  hiind,"  and  that  if  he 
bad,  he  could  not  pay  Mitchell's  orders,  because  others  held 
older  orders  against  him,  which  had  to  bo  first  paid  under 
id  Act. 

The  Kiu.'ie  was  submitted  to  the  Judge  wilhont  argument, 
And  he  refused  the  mandamus,  and  this  refusal  is  assigned  as 
ror. 

HiWKTSB  &  BdkEE,  for  plaintiff  in  error, 

B.  R.  Hawkins,  for  defendant. 

McCvY,  J. 

The  answer  of  the  treasurer  "  that  he  had  no  funds  "  of 

■By  kind   on   band,  would,   uncontradicted,   be   conclusive 

insl  t!ic  making  of  the  mandamus  absolute.    As,  however, 

*is,  in  addition  to  this,  an  objectiou  made  of  great  ini- 

to  the  citizens  of  counties,  to-wit :  that  there  are 

aiitence  older  orders  that  the  plaintifT's,  and  as  the  plain- 

TiatB  op  that  his  order,  being  "  for  dieting  prisoners,"  takes 

lenoe  uf  all  others,  we  will  consider  the  question  thus 
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It  would  seem  of  great  importance  to  the  public  weal  that 
the  county  authorities  should  have  such  a  control  over  the 
taxes^  as  that  they  might  lawfully  use  them  at  their  discre- 
tion, to  meet  pressing  current  expenses.  These  are  often  of 
almost  over-ruling  necessity,  and  the  public  interest  is  liable 
to  great  detriment,  without  some  such  authority.  And  such, 
we  believe  has  been  the  decision  of  some  of  the  Circuit 
Courts.  The  claims  of  creditors  of  the  counties,  have  been 
compelled  to  yield  to  the  necessary  current  expenses  of  the 
day. 

However  this  may  be,  we  do  not  see  any  ground  for  such 
a  practice  since  the  Act  of  October  7th,  1868.  Pamp.,  19. 
That  Act,  in  express  terms,  declares  that  all  orders  upon 
the  County-treasurer  "  sliall  be  paid  according  to  date — the 
oldest  first — and  not  otherwise.'^  This  is  imperative,  and,  as 
the  Ordinary  has  no  control  of  the  county-money,  except  by 
orders  on  the  treasurer,  it  would  seem  that  this  law  fixes  a 
rigid  rule,  so  that  each  order  has  a  right  to  the  funds  in 
hand  according  to  its  date. 

We  do  not,  however,  understand  that  it  was  the  object  of 
this  Act,  to  change  the  law,  as  prescribed  by  the  Code,  keep- 
ing separate  the  several  funds  authorized  by  law  to  be  raised, 
or  that  an  order  is  entitled  to  preference  on  every  fund. 

And  if  the  Ordinaries  and  County-commissioners  will  pur- 
sue the  law,  there  will  be  no  difficulty. 

It  IS  clearly  the  intent  of  the  Code,  sections  548,  549  and 
550,  that,  the  county-taxes  shall  be  assessed  specifically  for 
the  several  purposes  authorized  by  law.  Section  550  says 
that  the  order  of  the  Court  assessing  the  tax,  shall  specify 
the  per  cent,  levied  for  each  specific  purpose,  and  this  jttst 
after  section  548  has  specified,  in  detail,  the  several  purposes 
for  which  county-taxes  may  be  laid. 

We  think  this  is  a  wise  provision.  Every  order  assessing 
a  tax,  should  specify  the  per  cent,  laid  for  each  of  the  nine 
specific  purposes  mentioned  in  section  548.  And  if  there  be 
a  tax  laid  for  any  purpose,  not  there  included,  by  virtue  of 
some  other  law,  the  per  cent  laid  for  that  purpose  should  be 
stated  in  the  order.    The  funds,  when  collected,  should  be 
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dealt  with  in  the  same  maoner.  The  treasurer  should  keep 
a  separate  account  of  each  fund,  and  each  county-order  should 
BpecifV  the  fund  ou  which  it  is  drawn ;  and  no  order  ought 
to  be  drawn  on  any  fund  not  properly  raised  for  the  payment 
of  the  claim. 

It  is  intended  that  the  order  of  the  Court,  assessing  the 
tax,  shall  be  a  sort  of  appropriation  bill,  and  that  the  Ordi- 
naiy  shall  draw  it  intelligently,  in  view  of  the  peculiar  state 
of  the  pecuniary  condition  of  the  couuty. 

Such  a  cause  will  conduce  to  economy,  to  a  full  under- 
Standing  of  county  matters,  and  each  person  dealing  with 
the  county  can  then  know  the  security  he  has  for  the  pay- 
ment of  the  promises  made  him. 

We  deegi  this  provision  of  the  Code  of  great  importance, 
and  Ordinaries  and  Treasurers  who  neglect  to  conform  to  this 
salutary  law  are  greatly  to  blame.  By  the  division  of  the 
funds  into  as  many  as  nine  or  ten  smaller  funds,  the  public 
are  made  aware  of  the  uses  to  which  the  taxes  are  lo  I>e 
applied,  and  a' far  better  control  over  the  public  money  is 
secured,  and  this  is  of  great  importance.  The  loosness  here- 
tofore existing  has  been  a  great  evil,  and  the  waste  and 
misuse  of  county-funds  is  a  serious  matter  of  complaint. 

Judgment  affirmed. 


DA  Taylob,  plaintiff  in  error,  vs.  The  Mayoe  and 
CousciL  OF  Amehicus,  defendants  in  error. 

K7)effi)<lnTit  hoi  been  Bentcnced  by  the  Miijor  nnd  Council  of  tho  citf 
of  Aintnniis  lo  pay  a  fine  of  S20  00  and  costs,  and,  in  dL-fmilt  tiiereof, 
to  be  coTifiiK;'!  in  the  guard- ho  use  of  said  city  for  twenty  dnys,  fur  dis- 
onierly  conduct,  and  a  petition  for  ctrtiorari  was  presented  to  the 
^i^B  of  iha  Superior  Court,  alleging  error  in  tiio  proceedings  of 
'  "A  Uajocand  City  Council  on  the  trial  of  said  defendant,  (to- wit:) 
it  there  wni  ho  etriiUuee  that  tlie  alleged  disorderly  conduct  was 
i  i,;-tkin  tht  corpurate  limit*  of  said  city,  bo  d9  to  give  to  the 
laid  U^vl^^  Lind  City  Council  jurisdiction  to  try  and  punish  the  defend- 
ant ilicrtiur.  The  Jndge  refused  tho  applicution  for  certiorari,  upon 
m  latwD'-'ui  of  fiicls  contained  in  tha  petition :  Iltld,  that  the  peti 
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tion  for  certiorari  made  a  prima  facie  case,  which  entitled  her  to  kan 
the  alleged  error  reviewed  and  corrected,  and  that  it  was  error ift 
refusing  the  certiorari  prayed  for. 

Certiorari.  Decided  by  Judge  James  H.  Clark.  Sam- 
ter  county.     Chambers.     April,  1869. 

m 

Lucinda  Taylor  was  charged  with  "disorderly  conduct  in 
said  city,"  Americus,  and  was  found  guilty  by  the  Mayor. 
She  appealed,  and  the  cause  was  heard  before  the  Mayor  and 
Aldermen  c?e  noro.  On  this  trial  there  was  evidence  of  a 
quarrel  between  Lucinda  and  another.  The  witnesses  did 
not  locate  this  quarrel  otherwise  than  by  saying  it  was  at 
Lucinda's  house.  The  Mayor's  decision  was  affirmed,  and 
she  wag  sentenced  to  pay  a  fine  of  $20  00  and  costs,  or,  in 
default  thereof,  to  confinement  in  the  guard-house  of  said  city 
for  twenty  days. 

Her  counsel  sued  out  a  caiiorari,  stating  the  foregoing 
facts  and  the  evidence  on  the  trial,  claiming  that  the  judg- 
ment was  erroneous,  because  the  facts  proven  did  not  consti- 
tute the  offense  charged,  and  because  there  was  no  evidence 
that  the  quarrel  occurred  in  Americus.  The  Judge  refnsed 
to  sanction  the  certiorari,  and  that  is  assigned  as  error.  The 
Charter  and  Ordinance  of  Americus  were  not  produced  here, 
but  it  was  admitted  that  the  mode  of  trial j^d  was  regular, 
and  that  the  Mayor  and  Council  had  a  ri^it  to  punish  for 
disorderly  conduct,  provided  it  occurred  within  the  corporate 
limits  of  Americus. 

N.  A.  Smith,  for  plaintiff  in  error. 

Jack  Brown,  (by  S.  H.  Hawkins,)  for  defendant. 

Warner,  J. 

This  was  an  application  to  the  presiding  Judge  of  the 
Court  below  for  a  certiorari  by  the  petitioner  therein^  alleg- 
ing that,  on  the  trial  before  the  Mayor  and  •Council  of  the 
city  of  Americus,  for  a  violation  of  an  ordinance  of  said  city, 
there  was  no  evidence  that  the  offence  with  which  she  was 
charged  and  found  guilty,  was  committed  within  the  cor-- 
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forok  limits  of  said  city,  so  as  to  give  to  the  said  Mayor  and 

Council  jurisdiction  to  try  and  punish  her  therefor.     In  our 

judgment,  the  petitioner  made  out  a  prima  facie  case  in  her 

petition  for  certiorari,  which  entitled  her  to  have  the  alleged 

error  corrected    by  the  Superior  Court,  and  the  presiding 

Jiidge  should  have  sanctioned  the  same,  so  as  to  enable  her 

to  have  had  tlie  alleged  error  reviewed  and  corrected :  See 

3980  section  of  the  Revised  Code,  and  3rd  section  of  the  5th 

ardcleof  the  Constitution  of  1868.     As  to  tlie  right  of  the 

petitioner  to  except  to  the  decision  of  the  Judge  refusing  to 

sanction  her  application  for  certiorari,  see  4192  section  of 

the  Code. 

Let  the  judgment  of  the  Court  below  be  reversed. 


Thomas  E.  Brown,  plaintiff  in  error,  vs,  Pincus  Happ, 

defendant  in  error. 

"new  the  attorneys  of  the  parties  in  the  Court  below,  agreed  upon  the 
statement  of  facts,  upon  which  the  Court  below  made  its  decision, 
Ditnobill  of  exceptions  was  ever  presented  to,  or  signed  and  certified 
°y  thepresiding  Judge,  as  required  by  the  4193  section  of  the  Code: 
Stidj  that  the  case  was  not  properly  before  this  Court  upon  a  trrit  of 
^"^1  as  required  by  law,  and  that  it  could  not  be  heard  to  correct  the 
^frors,  which  it  was  agreed  by  counsel  the  Court  below  had  committed; 
unless  the  same  had  been  duly  sanctioned  and  certified  by  the  presiding 
^^h^,  before  whom  the  case  was  tried. 

Motion  to  dismiss  bill  of  exceptions. 

A  regular  bill  of  exceptions  recited  that,  in  April,  1869,  in 
Washington  Superior  Court,  before  Ju<Tge  Gibson,  a  cause 
^'^  trif^d,  in  which  Brown  was  plaintiff,  and   Ilapp  wa3 
"eftndant,  and  in  which  there  was  no  question  but  one  of 
'avr,  upon  an  agreement  of  facts  stated  in  said  bill  of  excep- 
tions, that  the  Judge  decided  in  favor  of  Happ,  and  that  his 
oecision  was  erroneous,  for  the  reasons  therein  stated.     On 
^Ws,  was  the  following  :  "  We  hereby  admit  that  the  facts  set 
forth  in  the  foregoing  bill  of  exceptions  were  considered  and 
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passed  upon  by  Judge  Gibson,  as  stated ;  that  we  waive  filii^ 
of  any  transcript  in  the  case,  and  copy  of  the  bill  of  excep- 
tions and  notice  and  all  exception  and  irregularities  what- 
ever, with  the  purpose  of  procuring  a  full  and  fair  adjudi- 
cation of  the  questions  arising  upon  the  facts  stated  and  the 
laws  of  Georgia.     May  7th,  1869. 

LANGMADE  &  EVANS, 
Attorneys  for  Claimant" 

On  the  8th  of  May,  1869,  the  Clerk,  in  the  usual  form,  o»- 
tified  "  that  the  foregoing  contains  a  true  copy  of  the  JJ.  fa.,  the 
transfer,  the  affidavit  of  Happ,  Happ's  claim  bond,  the  decision 
of  his  Honor,  Judge  William  Gibson,  together  with  the  bill 
of  exceptions,  and  all  other  acts  and  doings  in  the  matter  of 
R.  W.  Flournoy  vs.  A.  A*  Underwood,  (Thomas  E.  Brown, 
transferree,  vs.  Pincus  Happ,  claimant)  as  appears  of  file  and 
record  in  this  office.'^ 

The  paper  called  the  Judge's  decision,  is  backed  by  the 
names  of  said  parties  and  said  case,  and,  afler  speaking  of 
tlie  facts  as  admitted,  (and  as  recited  in  said  bill  of  excep- 
tions,) contains  the  decision  and  reasons  for  it,  and  an  order 
sustaining  the  claim,  and  ordering  the  plaintiff  to  pay.  the 
costs. 

But  tliere  was  no  certificate  to  the  bill  of  exception,  w 
required  by  the  statute,  nor  was  it  pretended  that  Judge 
Gibson  ever  saw  the  bill  of  exceptions.  When  the  cause  was 
called  for  trial  here,  Happ's  attorneys  moved  to  dismiss  it 
for  want  of  said  certificate.  They  admitted  that  the  decision 
appended  to  the  bill  of  exceptions,  was  in  the  handwriting 
of  Judge  Gibson. 

Langmade  &  EjTANs,  A.  R.  Wright,  for  movants,  cited 
Kiser  vs.  The  State,  36  Ga.  R.,  260. 

IvERSON  L.  Harris,  Gilmore  &  Flournoy,  contra. 
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Wabner,  J. 

This  is  a  motion  to  dismiss  the  case  upon  the  ground  that 
there  is  DO  writ  of  error  as  required  by  law,  the  presiding 
Judge  in  the  Court  below  not  having  signed  and  certified  the 
bill  of  exceptions.  This  Court  has  jurisdiction  alone,  for  the 
trial  and  correction  of  errors  in  law  and  equity  from  the 
Saperior  Courts  of  the  several  circuits,  and  from  the  City 
Conrts  of  the  cities  of  Savannah  and  Augusta,  and  such  other 
like  Courts  as  may  be  hereafter  established  in  other  cities* 
and  shall  sit  at  the  seat  of  Government  at  such  time  or  times, 
in  each  year,  as  the  General  Assembly  shall  prescribe,  for  the 
trial  and  determination  of  writs  of  error  from  said  Courts. 
rhe4192  section  of  the  Code  provides  the  mode  and  manner 
)f  excepting  to  the  decisions  of  the  Courts  in  any  civil  case, 
i^rcrimioal  proceeding  therein.  When  the  bill  of  exceptions 
is  made  out  as  required  by  the  section  of  the  Code  above 
-ited,  it  shall  be  tendered  to  the  Judge  who  presides  in  the 
aiQse,  within  thirty  days  from  the  adjournment  of  the  Court^ 
^r  the  date  of  the  decision  at  Chambers,  and,  if  true,  the 
Judge  shall  sign  and  certify  the  same,  substantially  in  accord- 
ance with  the  form  prescribed  therefor.  This  certificate  shall 
f>^ikwrit  of  error:  Code,  section  4193.  This  Court, as  has 
wen  already  shown,  has  jurisdiction  alone  for  the  trial  and 
correction  of  errors  from  the  Superior  and  City  Courts,  brought 
"sfore  it  by  writs  of  eiror  from  said  Courts.  In  the  case  nAw 
Wore  us,  the  presiding  Judge  has  never  signed  and  certified 
^ny  bill  of  exceptions,  as  required  by  law.  Consequently, 
there  is  710  writ  of  error  before  this  Court,  to  be  tried  and 
<Jetermined :  See  Kiser  vs.  The  State,  36  Ga.  R.,  2G0. 

^tlhe  case  be  dismissed.  • 
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James  H.  Jones,  plaintiff  in  error,  vs.  Lellyett  &  Smith, 

defendants  in  error. 

When  it  appeared  on  the  trial  of  a  claim  case  that  the  plaintiffs  had 
obtained  a  judgment  agaifist  Wooten,  the  defendant,  who  was  tbe 
owner  of  the  h)t  of  land  in  controversy  at  the  time  of  the  rendition  of 
the  judgment,  that  Wootcn  had  been  adjudged  a  bankrupt ;  that,  sev. 
eral  years  before  Wooten  became  a  bankrupt,  he  sold  the  land  to  Jooea 
the  claimant,  who  went  into  possession  of  it  j  that  the  judgment  was  a 
valid  lien  on  the  laud  at  the  time  Wooten  became  a  bankrupt ;  that  this 
property  was  not  included  in  Wooten's  schedule  ;  that  this  debt  was 
not  proved  in  the  Bankrupt  Court,  and  that  Wooten's  estate  paid  no 
dividend:  Ileldj  that,  upon  the  foregoing  statement  of  facts,  the 
lien  of  the  judgment  creditor  upon  the  land,  under  the  laws  of  this 
State,  was  not  defeated  by  the  bankruptcy  of  Wooten,  and  that  Jones, 
the  claimant,  could  not  plead  Wooten's  certificate  of  discharge  in 
bankruptcy  against  the  judgment  creditor,  and,  thereby,  defeat  his 
judgment  lien  upon  the  land,  which  was  a  good  and  valid  lien  thereoQi 
under  the  laws  of  this  State,  being  anterior  to  the  time  at  which 
Wooten  was  declared  a  bankrupt ;  that,  by  the  20th  section  of  the 
Bankrupt  Act,  the  judgment  creditor,  having  a  valid  lieu  upon  the 
land,  was  not  bound  to  prove  his  debt,  secured  by  the  lien,  to  the 
extent  of  the  value  thereof  in  the  Bankrupt  Court. 

Bankruptcy.  Lien  of  Judgments.  Decided  by  Judge 
Paerott.     Catoosa  county.     Chambers.     April,  1869. 

Lellyett  &  Smith,  had  their  fi.  f<i,  against  Wooten  &  Gor- 
don, levied  on  certain  land  as  the  property  of  Wooten,  and 
Jones  claimed  the  land.  The  parties  agreed  that  Judge  Par- 
rott  should  hear  the  cause  at  Chambers,  and  there  decide  all 
questions  of  law  and  fact. 

It  was  admitted  that  Wooten  had  owned  the  laud  since 
tlic  rendition  of  the  judgment;  that  Wooten  had  been  regu- 
larly discharged  as^  bankru|>t,  under  the  Bankrupt  Act  of 
Congress,  of  the  2nd  of  March,  18G7,-  that  said  judgment 
was  a  valid  lien  on  said  land  up  to  the  time  when  Wooten 
became  a  bankrupt,  and  is  so  yet,  unless  the  lien  is  destroyed 
by  Wooten's  said  discharge;  that  Wooten  sold  said  laud  to 
Jones,  and  Jones  took  possession  of  it  several  years  before 
March,  1867;  that  this  land  was  not  mentioned  in  Wooten's 
schedule,  in  the  Court  of  Bankriy)tcy,  and  his  property  paid 
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no  dividend  in  said  Court,  and  last,  that  plaintiffs  judgment 
debt  was  not  proved  in  the  Court  of  Bankruptcy. 

Jones'  counsel  moved  to  dismiss  the  levy  upon  the  ground 
that  the  lien  of  the  judgment  was  destroyed  by  Wooten's 
said  discharge.  The  Judge  overruled  the  motion,  and  ordered 
theji./a,  to  proceed.  It  is  said  the  Judge  erred  in  not  sus- 
taining said  motion  on  said  ground. 

HoGB  &  Spraybery,  for^  plaintiff  in  error,  cited  Bank- 
rapt  Act  of  March  2nd,  1867,  sees,  32,  33,  1,  11,  14,  20,  21; 
Bankrupt  Act  of  1800,  sec.  63;  Bankrupt  Act  of  1841,  sec. 
2;  Blake  vs.  Bigham,  5  Ga.  R.,  437.  * 

DoDSON  &  Payne,  for  defendants,  cited  1st  P.  Wms,  737; 
6ibb3vs.  Gibbs,  1st  Dallas*  R.,  397;  6th  Intr.  R.  Record^ 
199,214.  222;  Am.  L.  Review,  April,  1869,  511,  512,  523; 
Art  of  1841,  sec.,  4;  Act  of  1867,  sec.  34. 

Warner,  J. 

This  was  a  claim  case  tried  in  the  Court  below,  upon  an 
agreed  statement  of  facts.    The  plaintiffs  levied  an  execution 
upon  a  tract  of  laud  as  the  property  of  Wooten,  one  of  the 
defendants  therein,  to  satisfy  their  judgment  lien  against  the 
same.    The  land  was  claimed  by  Jones,  who  had  purchased 
the  land  from  Wooten  after  the  date  of  the  judgment.     The 
precise  agreement  of  facts,  as  state<l  in  the  record,  is  as  fol- 
lows: '*That  Wooten,  one  of  the  defendants  in  fi.  fa.,  and 
who  owned  the  property  in  dispute  since  the  rendition  of  this 
judgment,  has  been  regularly  discharged  under  the  Bankrupt 
Act  of  March  2nd,  1867;  that  the  judgment,  in  this  case, 
^^  a  valid  lien  on  the  property  levied  on  up  to  the  time 
Wooten  became  a  bankrupt,  and  is  so  yet,  unless  it  has  been 
discharged  by  the  bankruptcy  of  Wooten  and  his  discharge 
nnder  said  act,  that  Wooten  had  sold  the  land  levied  on 
several  years  before  the  passage  of  the  bankrupt  law,  and 
that  Jones,  the  claimant,  had  gone  into  possession  of  it,  that 
this  property  was  not  included  in  his    schedule,  that  this 
debt  was  not  proved  in  bankruptcy,  and  that  his  estate  paid 
Voii,  XXXIX — 5. 
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no  dividend."     By  the  statute  laws  of  this  State  a  judg- 
ment binds  all  the  property  of  the  defendant  from  its  date, 
and,  consequently,  created  a  lien  upon  the  land  in  dispute.  It 
is  insisted  that,  because  Wooten  has  been  discharged  as  a 
bankrupt,  under  the  Act  of  Congress,  Jones,  the  claimant, 
can  plead  Wooteu's  discharge  in  bar   of  the  plaintiffs'  right 
to  sell  the  land,  in  satisfaction  of  their  judgment  lien.    The 
20th  section  of  the  Bankrupt  Act  declares  that,  "  when  a 
creditor  has  a  mortgagcor  pledge  of  real  or  personal  property 
of  the  bankrupt,  or  a  lien  thet-eon  for  securing  the  payment 
of  a  debt  o\wng  to  him  by  the  bankrupt,  he  shall  be  admitted 
as  a  creditor  only  for  the  balance  of  the  debty  after  deducting 
the  value  of  such  property,  to  be  ascertained  by  agreement 
between  him  and  the  assignee,  or  by  a  sale  thereof,  to  be 
made  in  such  manner  as  the  Court  shall  direct :  or  the  cred" 
itor  may  release  or  convey  his  claim  to  the  assignee  upon 
such  property,  and  be  admitted  to  prove  his  whole  debt    If 
the  vali^  of  the  property  exceeds  the  sum  for  which  it  is  so 
held  as  security,  the  asssignee  may  release  to  the  creditor  ihe 
bankrupt's  right  of  redemption  therein,  on  receiving  such 
excess  ;  or  he  may  sell  the  property,  subject  to  the  claim  of 
the  creditor  thereon ;  and,  in  either  case,  the  assignee  and 
creditor,  respectively,  shall   execute  all  deeds  and  writings 
necessary  or  proper  to  consummate  the  transaction.     If  the 
property  is  not  so  sold  or  i^eleased,  and  delivered  up,  the  cred- 
itor shall  not  be  allowed  to  prove  any  part  of  his  debL'^    The 
plaintiffs,  in  this  case,  had  a  judgment  lien  on  the  bankrupt's 
land,  created  by  the  statute  laws  of  this  State,  to  secure  the 
payment  of  their  debts  owing  to  tliem  from  Wooten,  the 
bankrupt.     They  could  have  been  admitted  as  creditors  in 
the  Bankrupt  Court,  to  have  proved  their  debt  against  Wooten, 
the  bankrupt,  only  for  the  balance  of  what  might  have  lieen 
due  them  thereon,  (if  there  was  any  balance  due,)  afler  deduct- 
ing the  valti£  of  the  land  covered  by  the  judgment  lien.    In 
other  words,  if  the  value  of  the  land  covered  by  their  judg- 
ment lien,  was  not  sufficient  to  pay  off  the  debt  owing  to  them 
by  Wooten,  the  bankrupt,  then  they  could  have  proved  their 
debt  in  the  Bankrupt  Court,  for  such  balance^  after  deduct* 
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ig  the  value  of  the  land,  to  be  ascertikiDed  by  agreement 
etweea  them  and  the  assignei^  or  by  a  sale  of  the  land,  to 
e  made  ia  such  manner  as  the  Bankrupt  Court  should  direct. 
f  the  plainti3»  had  thought  proper  to  have  done  so,  they 
luld  have  released  or  couvcye<l  their  judgment  iiuu  upon 
le  baakrapt's  land  to  the  assignee  of  the  bankrupt,  and 
iien  been  admitted  to  prove  their  whole  debt  against  the 
ankrupt.  But  they  did  no{  think  proper  to  do  so.  They 
lave  relied  on  their  judgment  lien  alone  to  pay  their  debt, 
od  whether  the  land  covered  by  their  judgment  lieu,  will  be 
afficient  for  that  purpose  or  not,  it  ia  all  they  can  now  get, 
laving  made  their  election,  as  they  had  the  right  to  do,  to 
tand  upon  their  judgment  lien  as  tlieir  isecnrity  fur  its  pay- 
nent.  For  the  record,  in  this  case,  shows  that  the  plainti&' 
lebt  was  uot  proved  in  the  Bankrupt  Court,  nor  was  the 
and  DOW  ID  controversy,  iuuluded  in  the  bankrupt's  schedule. 
Che  record  shows  that  neither  the  ptaintiEfs'  debt,  nor  the 
and  in  dispute,  has  ever  been  before  the  Bankrupt  Court  for 
idjudication,  in  any  manner  whatever.  The  plaintiGfs  might 
lave  released  or  conveyed  their  judgment  lien  upon  the  land 
to  the  assignee  of  the  bankrupt,  us  before  stated;  ur  the 
■SNgnee  of  the  bankrupt,  if  he  thought  the  value  of  the 
Und  covered  by  ttieir  Judgment  lien  exceeded  the  amount  of 
iktplaiiUiffi^  debt,  could  have  sold  the  land  subject  to  the 
^iutiHd'  lien  thereon,  for  the  benefit  of  the  bankrupt's  estate, 
iB  the  extent  of  such  excess  of  the  value  of  the  land  over 
nd  above  the  amount  of  tlie  plaintiflTs'  debt,  secured  by  their 
'laigineDt  lien.  But  nothing  was  done  in  the  matter,  either 
9f  the  plaiatiifs'  having  the  Judgment  lien  upon  the  land  of 
Me  bankrupt,  or  by  the  assignee  of  the  bankrupt.  The 
|piiBti?s  elected  to  rely  upon  their  Judgment  lien  fur  the 
L|lyrm«nt  of  their  debt,  the  assignee  of  the  bankrupt  did  not 
'  fllidc  proper  to  interfere  with  it,  and  the  Bankrupt  Act 
dedaits  that,  ill  such  cases,  if  the  property  is  not  so  sold  or 
KfoBcd,  and  delivered  up,  as  provided  in  the  20th  section  of 
Ute  Act,  as  before  recited,  tlie  creditor,  having  sucA  lien,  shall 
M  be  allowed  to  prove  any  part  of  kia  debt.  The  plaintiffs, 
L  having  relied  upon  their  judgment  lien  on  the 
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bankrupt's  land  as  their  security  for  the  payment  ( 
debt;  independent  of  the  proceedings  had  in  the  Bii 
Court  in  regard  to  the  bankrupt's  estate,  they  now  h 
legal  right  to  enforce  that  judgment  lien  against  so  r 
the  bankrupt's  property  as  is  covered  by  it,  as  has  n 
adjudicated  in  the  Bankrupt  Court.  And,  as  the 
shows,  that  neither  the  plaintiffs'  debt,  nor  the  land 
pute  between  the  parties  in  tliis  case  has  ever  l>een 
that  Court  for  adjudication,  it  is  the  judgment  of  this 
that  the  judgment  of  the  Court  below  shoirid  be  affir 
Let  the  juMgment  be  entered  aifirming  the  judgr 
the  Court  below. 


Reuben  Gaines,  plaintiff  in  error,  r^.  Enoch  B.  G 

adm'r,  defendant  in  error. 

1.  Where  A  left,  on  going  West,  just  before  the  late  war,  a  sum  ( 
with  his  brother,  to  be  managed  as  if  it  were  his  own  ;  7/cW,  t 
suit  by  A  against  the  administrator  of  the  brother,  wlio  died, 
randum-book,  containing  copy  notes  payable  to  A,  and  varic 
entries  pertaining  to  the  business,  which  A  had  .seen  and  e: 
and  said  were  in  the  handwriting  of  his  brother,  of  which  hi 
dispute  the  correctness,  was  admissible  as  evidence  for  the 
trator. 

2.  Although  this  Court  may  not  be  entirely  satisfied  with  the  v 
a  jury,  yet,  if  the  Court  below  refuses  a  new  trial,  and  the  y 
not  such  as  to  show  evident  mistake,  prejudice,  or  corrupti( 
jury,  this  Court  will  not  overrule  the  judgment  of  the  Court 
refusing  a  new  trial. 

Assumpsit.     Evidence.     Motion    for   new   trial. 
Judge  Parrott.     Bartow  Superior  Court.     Alarch 
1869. 

This  was  assumpsit  for  money  had  and   received, 
Reuben  Gaines  against  Enoch   B.  Gaines,  as  admin 
of  Aaron  N.  Gaines,  deceased. 

B.  W.  Lewis,  a  relative  of  the  parties,  testified, 
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October,  1860,  Reuben  delivered  to  Aaron  $1  000  00  in 

p\i  coin,  and  a  note  on ,  for.  between  $200  00  and 

pDd  00,  and  aaid  to  Aaron,  he  tliougb  he  ahould  have  ten 
per  cni(.  upon  it;  that  after  this,  during  the  war,  Aaron 
delivered  to  witness'  wife,  for  safe  keeping,  $300  00  in  gold 
cuLD,  belonging  to  Reuben ;  that  Reuben  got  this  $300  00 
since  the  war;  in  1862,  Aaron  told  witness  that  Aycock,  of 
Floyd  county,  proposed  to  sell  his  lands,  three  hundred  and 
Sftynine  acres,  for  $4,000  00,  and  witness  agreed,  because 
iaroQ  tbonglit  it  a  good  trade,  and  had  not  all  the  money  to 
par  (he  price,  to  join  him  in  the  purcbaae;  witness  paid  bis 
iartoftlie84,OOOOOin  bank billn  and  Citnfederate  currency; 
Wdid  not  know  bow  Aaron  paid  his  part,  but  he  told  the 
nitness  that  he  had  used  $720  00  or  ^730  00  of  Reuben's 
money  to  pay  for  eaid  land. 

PLiintiff's  attorney  read  in  evidence  a  letter  from  Aaroa 
lo Rsiiben,  dated  19tli  of  December,  1860,  in  which  Aaron 
frotethiit  he  had  disposed  of  the  Sl,200  00  left  with  him 
by  Reuben,  as  follows :  One  note  on  Enoch  Gaines,  for 
iioOOO,  made  36th  NovemUr,  1860;  one  on  William 
Wright,  for  $150  00,  dated  29th  November,  1860;  one  on 
6.  ff.  Martin,  for  $50  00,  dated  3rd  December,  1860,  paya- 
^k  to  C.  Martin ;  (tlie  others  wore  payable  to  Reuben 
Guoes;)  be  let  Cmwford  have  $500  00,  used  $300  00 ;  said 
Ivbid  collected  $22  00  for  him  from  Crii^  and,  by  counting 
iiileni<t  from  the  1st  of  December,  1860,  he  owed  Reuben 
K).  Ha  saiil  therein  tlmt  Lewis,  said  witnes.s,  would 
arecf>rd  of  all  these  things,  and  that  he,  himself,  "set 
ft"  the  date  of  each  letter  to  liim.  Here  the  plaintiff's 
»ny  closed. 

Mdufendants  introiluced  evidence  to  show  that  Reuben 
Mt  loan  tiaid  money  to  Aaron,  but  simply  left  it  to  be 
0,1    for  Reuben's  benefit,  because  be  was  going 
^JUhI  f;;iri-d  to  travel   with  it,  and   undertook  to  slmw, 
s  it  out  and  collecting  it  in  Confetlerate  money,  etc., 
sbxit  wiiivjut  Aaron's  fault.     It  was  shown  that  Aaron 
^  dnriag  the  war  in  a  Federal  prison. 
~        S  GaI.nfjj  testified  that  Reuben  asked  him  for  Aaron's 
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book  containing  copy  notes  and  dates  of  letters,  saying  it  was 
in  Aaron's  handwriting,  and  that  he  wished  to  examine  it; 
he  did  not  deny  its  correctness. 

John  Crawford  testified  that  there  was,  on  a  book  In 
Enoch  Gaines'  possession,  a  copy  of  notes  on  him,  all  of  which 
note  he  had  paid,  except  about  ^100  00. 

The  defendant's  attorneys  then  offered  in  evidence  said 
book.  It  contained  various  copy  notes  and  memoranda  con- 
cerning them.  For  instance:  ''Twelve  months  after  date  I 
promise  to  pay  Reuben  Gaines  or  bearer  five  hundred  dol- 
lars, borrowed  money,  for  value  received,  this  December 
4th,  1860.  This  is  a  copy  of  John  Crawford's  note."  It  is 
crossed  with  a  pen,  and  marked  "  Paid."  There  were  copies 
of  notes  suiting  the  description  in  said  letter,  several  other 
notes  against  Crawford  and  others,  all  marked  paid,  without 
an  entry  of  the  dates  of  payment.  Also,  on  said  book,  was 
a  statement,  signed  A.  N.  Gaines,  that  he  owed  Reuben 
Gaines  $300  00,  with  interest  from  the  1st  of  December, 
1860,  and  another  reciting  that  he  had  $918  60  of  Reuben's 
money,  subject  to  his  order.  Neither  of  these  statements 
was  dated.  There  was  a  memorandum  of  dates  of  letters 
from  Aaron  to  Reuben,  by  which  it  appeared  he  had  written 
him  frequently,  and  once  on  the  19th  of  December,  1860. 

Plaintiff's  attorney  objected  to  the  book  as  evidence,  but 
the  objection  wa^  overruled.  There  was  other  testimony 
pro  and  coriy  but  it  it  is  not  material  to  an  understanding  of 
the  law  of  this  cause.  The  jury  found  for  the  defendant,  and 
decreed  that  the  notes  unpaid  sliould  be  delivered  up  to  Reu- 
ben. A  new  trial  was  moved  for,  on  the  grounds  that  the 
verdict  was  against  the  evidence,  etc.,  and  because  the  Court 
admitted  said  book  as  evidence.  The  Court  refused  a  new 
trial,  and  that  is  assigned  as  error  on  said  grounds, 

Warrkn  Akin,  for  plaintiff  in  error. 

William  T.  Wofford,  for  defendant. 
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McCay,  J. 

1.  The  book  offered  by  the  defendant  and  admitted  in 
evidence,  was  proven  to  be  in  the  handwriting  of  deceased^ 
and  it  was  shown  that  the  entries  were  cotemporaneous  with 
the  oocurrenoe  of  the  transactions. 

Itwas  the  statement  bj  a  trustee  of  his  doings  as  such. 
It  charged  himself  with  various  matters,  and  most  of  the 
entries  made  in  it  were  against  his  own  interest.  Besides,  it 
was  in  proof  that  the  plaintiff  had  seen  and  examined  the 
book,  and  had  it  for  several  days  in  his  possession,  and,  at 
that  time,  did  not  deny  its  correctness. 

We  think,  upon  the  whole,  that  the  objection  to  the  book 
was  not  well  founded.  Its  entries,  though  not  conclusive, 
were  evidence  for  the  jury  to  consider:  (Code,  sec.  2723,) 
and  thej  have  additional  effect  from  the  &ct,  that,  when 
examined  by  the  plaintiff,  he  did  not,  at  first,  deny  they  wore 
correct. 

2.  We  do  not  think  the  defendant's  case,  before  the  jury, 

wassudi  as  perfectly  justifies  and  requires  the  verdict.     We 

sbould  be  inclined,  if  we  were  of  a  jury  to  try  the  issue,  to 
find  for  the  plaintiff  in  some  amount.     But  we  are  no  jury, 

It  is  not  our  province  to  scan  a  verdict,  unless  it  be  illegal — 

wJess  there  be  no  evidence  to  sustain  it — unless  the  jury 

ha^releft  their  sphere  to  judge  of  facts,  ^d  found  a  verdict 

from  whim,  prejudice,  or  mistake. 

This  is  a  case  of  doubt.  The  intestate  was  a  bailee,  one, 
too,  from  mere  kindness  and  brotherly  love.  Since  the  bail- 
out, he  has  passed  through  terrible  scenes  of  public  war  and 
private  bloodshed. 

As  is  admitted  by  both  parties,  his  acts,  so  far  as  they  are 
clearly  traceable,  were,  as  to  this  deposit,  scrupulously  correct 
and  precise,  and  it  is  only  after  the  bloody  drama  that  opened 
in  1861,  and  continued  until  he  came  to  a  blood v  death  at 
the  hands  of  the  assassin,  that  there  is  any  obscurity.  It 
appears,  too,  that  his  books  and  papers  were  destroyed  by 
fire,  during  the  war. 

As  a   matter  of  course,   this   was    his   misfortune,    and 
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should  not  injure  others;  yet,  these,  altogether,  are,  to  oor 
minds,  reasons  for  not  judging  too  hardly  of  a  verdict,  made 
by  a  jury  of  the  vicinage,  knowing  the  man  and  the  witnesses, 
their  habits  and  character.  The  Judge,  too,  who  tried  the 
case,  has  refused  to  interfere,  nor  will  we. 

We  repeat,  what  we  have  so  often  said,  it  must  be  a  case 
of  more  than  ordinary  strength,  to  induce  us  to  set  aside  a 
verdict  as  against  evidence.  This  is  a  Court  of  lawy  and  it 
is  only  wheu  the  jury  have  violated  the  law  that  we  have 
any  right  to  interfere. 

Judgment  affirmed. 


W.  H.  Boyd,  plaintiff  in  error,  vs.  T.  B.  Sales,  defendant 

in  error. 

A  suit  had  been  instituted  on  a  note  made  prior  to  the  late  war,  and 
judgment  was  obtained  at  the  September  term  of  the  Court  in  1868, 
and  an  execution  issued  thereon,  returnable  to  the  next  term  of  tho 
Court,  and  was  placed  in  the  hands  of  the  sheriff  for  collection,  and 
the  defendant  paid  to  the  sheriff  the  full  amount  of  said  ^.  /a.  in  Coo' 
federate'Treasury  notes,  which  were  received  and  receipted  for  by  thw 
sheriff,  in  fnll  satisfaction  of  the  same.     It  also  appears  in  the  record 
that  the  defcndant,anaking  such  payment,  had  collected  the  money  bo 
paid  to  the  sheriff,  by  suits  instituted  by  him  on  the  notes  due  him, 
made  prior  to  the  war,  for  the  express  purpose  of  paying  off  said 
plaint  iff  ^s  judgment  andji.  fa.     A  motion  was  made  in  the  Court 
below  to  vacate  and  set  aside  the  payment  and  satisfaction  of  the^./a. 
and  judgment  by  the  sheriff,   on  the  ground  that  the   Confederate 
Treasury  notes  in  which  the  payment  was  made  by  the  defendant,  and 
received  by  the  sheriff,  had  greatly  depreciated  in  value  at  the  time  of 
payment,  which  motion  was  allowed  by  the  Court:     Udd,  thata&oiM 
fide  payment  of  an  execution  by  a  defendant  to  the  sheriff,  in  Coofed- 
erate  Treasury  notes,  the  only  currency  in  circulation  as  money  at  the 
time  of  such  payment,  as  between  citizens  of  this  State,  in  the  absence 
of  any  notice  not  to  receive  such  currency^  was,  under  the  then  existing 
laws  of  this  State,  such  a  payment  as  will  protect  the  defendant,  and 
that  it  was  error  in  the  Court  below  to  order  the  entry  of  satisfaction 
on  said  judgment,  and  the^.  fa,  to  be  vacated  upon  the  statement  of 
facts  contained  in  this  record. 
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Motion  for  Ji.  fa.  to  proceed.  Decided  by  Judge  Parrott. 
Bartow  Superior  Court.     March  Term,  1 869. 

Before  the  war  between  the  United  States  and  the  Confed- 
erate States  of  America,  Boyd,  for  a  vahiable  consideration, 
had  become  indebted  to  Sales,  $2,900  20  upon  a  gold  basis. 
Sales  sued  him,  and  in  September,  1863,  obtained  a  judg- 
Qient  against  him  for  that  sum,  with  interest  and  costs.  FL 
/a.  ^?as  issued  and  was  in  the  hands  of  the  deputy  sheriflF  in 
1861,  when  Confederate  currency  was  worth  only  five  cents 
in  the  dollar,  as  compared  with  gold.  Then  Boyd  volunta- 
rily paid  the  principal,  interest  and  costs  to  the  deputy  sheriflF 
in  Confederate  currency,  and  he  entered  the  fi,  fa.  satisfied. 
The  deputy  sheriflF  received  said  currency  while  the  ''Stay- 
law"  was  considered  of  force,  without  authority  from  Sales 
or  his  attorney.  Neither  Sales  nor  his  attorney  would  receive 
said  currency  from  the  deputy  sheriflF.  Sales  also  had  debts 
due  him  before  the  war,  upon  a  gold  basis,  and  he  sued  upon 
them  after  Boyd  sued  him,  and  collected  the  currency  with 
which  he  made  said  payment,  for  the  express  purpose  of 
Dwdringit  therewith.  These  facts  appearing  by  a  rule  in 
favor  of  Boyd  against  Sales,  requiring  him  to  show  cause 
why  the  said  satisfaction  of  said  fi.  fa.  should  not  be  declared 
null,  and  why  the  fi.  fa.  should  not  proceed  as  if  said  pay- 
Joent  had  never  been  made,  and  Sales'  answer  thereto. 

They  submitted  the  whole  matter  to  the  Judge,  and  he 
ordered  the  entry  of  satisfaction  to  be  cancelled  and  the  fi. 
/«.  to  proceed.     This  is  assigned  as  error. 

DA\r80N  A.  Walker,  W.  T.  Wofford,  for  plaintiflF  in 
error,  said  it  was  the  sheriflF's  duty  to  collect  the  fi.  fa. :  34 
Ga.  R.,  346,  403  ;  5  Cowen,  252.  The  payment  was  satis- 
faction, 3  Kelly,  (Ga.  R.,)  1 ;  Bailey's  S.  C.  R.,  220.  Sales 
or  his  attorney  should  have  given  notice  that  currency  would 
not  be  taken,  37  Ga.  R.,  205. 

T.  W.  Alexander,  for  defendant. 
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It  appears  from  the  record  in  this  case,  that,  in  Septembtf, 
1863,  Sales  obtained  a  judgment  against  Boyd  upon  a  note 
given  to  him  before  the  war,  that  a  Ji,  fa.  issued  thereon, 
and  was  placed  in  the  hands  of  the  sheriff  for  collection, 
that  whilst  said  fi.  fa.  was  in  the  hands  of  the  sheriff,  and  before 
ady  levy  was  made  on  the  defendant's  property,  he  paid  the 
full  amount  due  thereon  to  the  sheriff  in  Confederate  money, 
the  only  currency  then  in  circulation,  but  which  had  greatly 
depreciated  in  value  as  compared  with  gold;  that  the  sheriff 
received  the  currency  so  paid  by  the  defendant,  and  entered 
the^.  fa.  satisfied.     It  also  appears  from  the  record,  that 
when  Sales  instituted  his  suit  upon  the  note  against  Boyd, 
the  latter  instituted  suits  upon  notes  held  by  him,  given 
before  the  war,  and  collected  the  same  in  Confederate  cur- 
rency for  the  express  purpose  of  paying  off  Sales'  demand, 
and  that  it  was  paid  in  currency  so  collected  by  him  for  thai 
purpose.     Upon   this  statement  of  facts,  the  Court   below 
ordered  the  entry  of  satisfaction  made  by  the  sheriff  on  Sales' 
jj./a.,  to  be  cancelled,  and  the  fi,  fa.  to  proceed  to  collect  the 
amount  due  thereon  out  of  Boyd's  property.     This  decision 
of  the  Court  is  assigned  for  error  here. 

The  plaintiff,  Sales,  had  invoked  the  proceas  of  law  to 
collect  his  debt,  obtained  judgment,  and  the  execution  which 
issued  thereon  had  been  placed  in  the  sheriff's  hands,  who 
was  the  authorized  agent  of  the  law,  to  collect  the  same. 
The  defendant  paid  the  amount  due  thereon  to  that  agent,  in 
the  only  circulating  medium  in  the  country  at  that  time,  and 
which  he  had  collected  on  debts  due  to  him  before  the  war, 
for  that  express  purpose.  There  was  no  notice  given  to  the 
sheriff  not  to  receive  Confederate  currency,  nor  to  the  defend- 
ant that  such  currency  would  not  be  received  in  payment  of 
the  debt.  In  accordance  with  the  ruling  of  this  Court  in 
King  vs.  King,  (37  Ga.  E.,  205,)  when  a  party  plaintiff  de- 
sired to  protect  himself  against  receiving  Confederate  money, 
the  common  currency  of  the  country,  it  was  his  duty  to  give 
notice  to  the  collecting  officers,  or  to  the  party,  that  he  would 
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jive  such  currency  in  payment  of  his  demand.  So,  in 
le,  if  the  plaintiff  did  not  expect,  or  desire,  to  receive 
erate  currency  in  payment  of  his  debt,  it  was  his  duty 
I  notified  the  collecting  officer  not  to  receive  it,  or  to 
)tified  the  defendant  that  he  would  not  receive  that 
y  in  payment  thereof. 

said  this  is  a  hard  case  upon  the  plaintiff,  and  so  it  is, 
the  other  hand,  if  the  defendant  is  required  to  pay  the 
on  again  in  good  money,  it  will  be  equally  hard  upon 
zcording  to  the  statement  of  facts  contained  in  the 
Inasmuch  as  the  plaintiff  did  not  think  proper  to 
himself  by  giving  notice  not  to  receive  Confederate 
y  at  the  time  the  payment  was  made,  this  Court 
protect  him  under  the  general  rule  heretofore  adopted 
ion  to  that  question.  So  far  as  the  record  shows,  the 
int  acted  in  good  faith  in  making  the  payment  to  the 
in  the  same  currency  which  he  had  collected  on  debts 
(1  before  the  war,  and  in  our  judgment  he  is  entitled 
benefit  of  the  general  rule  heretofore  adopted  by  this 
n  such  cases  between  citizens  of  this  State.  Let  the 
nt  of  the  Court  below  be  reversed. 


Idair,  adm'r  of  Jno.  E.  McDonald,  plaintiff  in 
,  V8.  John  Adair,  ex'r  of  Edward  Adair,  et  al.y 
idants  in  error. 

K>n  the  trial  of  a  cause,  it  appeared  that  a  witness,  who  had  been 
and  examined  upon  a  former  trial  of  the  same  cause  between 
ne  parties,  had  left  the  State  and  gone  to  the  Cherokee  Nation 
ians,  west  of  the  Mississippi  river :  Held^  that  the  testimony  of 
itness,  on  such  former  trial,  reduced  to  writing,  on  a  motion  for 
iai,  agreed  to  by  counsel,  and  approved  by  the  Court,  was  com- 
evidence  to  be  submitted  to  the  jury  on  a  new  trial  of  the  same 
between  the  same  parties,  under  the  3729th  section  of  the  Code. 

idary  evidence.  Before  Judge  Parrott.  Murray 
V  Court.     April  Term,  1869. 


A 
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'  This  is  tlie  case  reported  in  38  Ga,  R,  46.  Upon  the  u( 
trial  there  ordered  by  this  Court,  the  bill  for  injuuctioa  ai 
the  action  for  ejectment  were,  by  consent,  tried  togeth 
There  was  a  verdict  in  favor  of  complainants,  reforming  t 
deed  and  perpetually  enjoining  the  action  of  ejectment. 

On  the  former  trial,  Collins  McDonald  had  testifie<l 
matters  material  to  C.  D.  Adair.  His  testimony  was,  on  1 
motion  for  new  trial  then  made,  reduced  to  writing,  agn 
to  by  the  counsel  in  the  cause,  and  approved  by  the  tl 
presiding  Judge.  Afterwards,  he  left  Georgia,  and  went  1 
yond  the  Mississippi  river,  among  the  Cherokee  India 
C.  D.  Adair  swore  that  he  had  been  unable  to  learn  to  wl 
part  of  the  Cherokee  Nation  of  Indians  Collins  McDoni 
had  gone,  and  then,  by  his  counsel,  offered  to  read  in  e 
dence  said  testimony  so  reduced  to  writing.  The  Coi 
refused  to  allow  it  read  as  evidence. 

A  motion  for  new  trial  was  made  because  of  this  refus 
and  on  many  other  points.  Error  is  assigned  upoa  i 
refusal  of  a  new  trial,  on  each  of  said  grounds,  but  the  othi 
are  immaterial,  as  they  were  not  decided  by  this  Court. 

W.  H.  Dabxey,  W.  Akin,  D.  A.  Walker,  for  plai 
tiffs  in  error,  cited  Walker  vs. Walker,  U  Ga.  R.,  249 ;  Smi 
vs.  Tiie  State,  28  Ga.  R,  22-24;  Irwin's  Code,  sees.  37! 
3714;  Harris  vs.  Cannon,  6  Ga.  R.,  388-9. 

C.  D.  McCuTcniN  and  R.  J.  McCamy,  for  defendants 
error,  cited  Ex'r  of  Riggins  vs.  Brown,  12  Ga.  R.,  275. 

Warner,  J. 

This  was  a  motion  for  a  new  trial  in  the  Court  bel 
which  was  overruled,  the  overruling  of  which  is  now 
signed  for  error  here.  In  regard  to  the  main  quest 
which  was  argued  in  reference  to  the  reformation  of 
deed,  some  of  the  Court  entertain  doubts,  whether  the 
dence  was  sufficient  for  that  purpose.  We  therefore  exj 
no  opinion  on  that  branch  of  the  case.  We  are  all  of 
opinion  that  the  evidence  of  Collins  McDonald,  given  • 
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rmer  trial,  and  reduced  to  writing,  should  hare  been  ad- 
litted  under  the  statement  of  facts  disclosed  by  the  record. 
t  appears,  that   on   a   former  trial   of  this   case,  Collins 
IcDonald  was  sworn  and  examined  as  a  witness,  his  testi- 
lony  was  reduced  to  writing,  agreed  to  by  the  counsel  in 
he  cause,  and   approved    by  the  Court.     Since  the  trial, 
ilcDonald  had  left  the  State,  and  gone  to  the  Cherokee 
Nation  of  Indians,  west  of  the  Mississippi  river,  but  to  what 
part  of  the  Cherokee  Nation  he  had  gone  the  plaintiff  had 
been  unable  to   learn.     The   written   evidence   of  Collins 
McDonald,  sworn   to  on  the  former  trial,   was  offered  to 
be  read  to  the  jury,  and  ruled  out  by  the  Court.     By  the 
3729tli  section  of  the  Code,  it  is  declared,  that  '^  the  testi- 
mony of  a  witness  since  deceased,  or  disqualified,  or  inacces^ 
tUkjoT  any  causey  given  under  oath  on  a  former  trial,  upon 
substantially  the  same  issue,  and  between  substantially  the 
same  parties,  may  be  proved  by  any  one  who  heard  it,  and 
who  professes  to  remember  the  substance  of  the  entire  testi- 
mony as  to  the  particular  matter  about  which  he  testifies." 
The  testimony  of  McDonald  had  been  given   under  oath 
upon  the  same  issue,  between  the  same  parties,  on  the  former 
trial  of  this  same  case,  and   had   been  reduced  to  writing, 
agreed  to  by  the  counsel  on  both  sides,  and  approve<l  by 
the  Court.     Was  the  witness  "  inaccessible  for  any  cause,'' 
within  the  true  intent  and  meaning  of  the  Code?     Tlie  wit- 
ness had  left  tiie  State,  anc^  gone  to  the  Cherokee  Nation  of 
Indians,  west  of  the  Mississippi  river,  but  to  what  part  of 
the  Cherokee  Nation  the  plaintiiF  had  been  unable  to  learn. 
In  our  judgment  the  witness  was  about  as  "  inaccessible"  as 
any  witness  could  well  be,  and  this  case  comes  within  the 
provisions  of  the  Code.    Besides,  his  evidence  was  reduced  to 
writing,  and  approved  by  the  Court,  and  there  was  not  much 
reason  to  suppose  that  the  general  rule  in  regard  to  requiring 
the  best  evidence  in  the  power  of  the  party  offering  it,  would 
'^materially  impaired.     We  are  of  the  opinion,  the  evidence 
offered  should  have  been  received. 
Let  the  judgment  of  the  Court  below  be  reversed. 
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M.  A.  Bull,  ex'rx,  plaintiff  in  error,  vs,  Thomas  R  St. 

Johns,  defendant  in  error. 

Where  a  suit  was  instituted  to  recover  the  value  of  professional  servicei 
rendered  by  an  attorney  at  law  for  his  client,  and  there  being  evidence 
in  the  record,  that  there  was  a  special  contract  made  between  theatto^ 
ney  and  client  in  the  jear  1863  or  1864,  that  the  services  were  to  be 
performed  for  the  sum  of  $300  00  in  Confederate  currency,  and  thit, 
owing  to  the  feeble  health  of  the  attorney,  the  client  was  compelled  to 
employ  another  attorney  to  complete  the  business  for  which  the  first 
attorney  was  employed,  and  it  farther  appearing  from  the  evidence^ 
that,  in  1867,  the  client  had  paid  to  each  of  the  attorneys  for  thar 
respective  services  in  the  case,  one  bale  of  cotton,  making  two  bales 
of  cotton,  worth  $60  00  each :  Ileldj  that,  in  a  suit  by  the  executrix 
of  the  first  attorney  against  the  client,  when  the  jury  returned  a  verdie^ 
in  favor  of  the  defendant,  upon  the  foregoing  state  of  facts,  tliii 
Court  will  not  control  the  discretion  of  the  Court  below  in  refusing  to 
grant  a  new  trial  on  the  ground  that  the  verdict  was  cotitrary  to  the 
evidence,  although  the  plaintiff  proved  that  the  services  of  her  intes- 
tate were  worth,  at  least,  $125  00,  independent  of  any  special  contnct 
between  the  parties.  There. is  evidence  in  the  record,  from  which  the 
jury  might  have  found  there  was  a  special  contract  between  the  partiei. 
And,  in  that  view  of  it,  the  verdict  was  not  so  strongly  and  decidedly 
against  the  evidence  as  will  authorize  this  Court  to  set  aside  the  verdict, 
the  more  especially  ^s  the  presiding  Judge  before  whom  the  case  was 
tried,  was  satisfied  with  it. 

Complaint.  Motion  for  new  trial.  Decided  by  Judge 
Pope.     Troup  Superior  Court.     November  Term,  1868. 

In  October,  1867,  Judge  Orville  A.  Bull  sued  St  Johns 
for  $300  00,  for  professional  services  in  a  cause  of  Thomas 
B.  St.  Johns  vs.  John  T.  PuUen,  executor  of  Hogan  &  John 
Shanks,  to-wit:  filing  the  bill,  Shank's  answer  thereto,  etc 

Pending  the  action  plaintiff  died,  and  his  wife,  as  b)9 
executrix,  was  made  plaintiff.  The  pleas  were  general  ifisae, 
and  that  plaintiff  undertook  to  perform  said  services  at  and 
for  $300  00,  to  be  paid  in  Confederate  currency,  that  plaio* 
tiff's  ill  health  prevented  him  from  performing  all  the  service^ 
and  forced  defendant  to  employ  another  attorney,  and  that 
he  had  paid  to  each  of  them  a  bale  of  cotton  worth  $75  00, 
and  ought  not  to  pay  more. 

It  was  admitted  that  plaintiff  filed  the  bill  and  answerS| 
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ind  did  all  the  services  shown  by  the  minutes  of  the  Court 
Tom  May  term,  1864,  to  May  term,  1866,  and  that  about 
uhristmas,  1867,  he  received  from  defendant  a  bale  of  cotton 
neighing  five  hundred  pounds. 

Mr.  Speeb  testified,  that  the  property,  about  which  the 
bill  was  filed  was  worth  about  $2,500  00,  and  that  ten  per 
xnL  thereon  was  a  reasonable  fee  for  such  a  case,  if  com- 
pleted. 

B.  C.  Ferrell  put  the  compensation  of  plaintiff  at  from 
$125  00  to  $160  00.  B.  H.  Bigham  put  it  at  $125  00,  say- 
ingitwasa  friendly  suit,  and  that,  afler  May  term,  1866, 
the  defendant  employed  him  to  complete,  and  he  did  com- 
plete, the  services ;  that  in  December,  1867,  defendant  paid 
him  and  Judge  Bull  each  a  bag  of  cotton.  Cotton  was 
shown  to  have  been  then  worth  ten  or  eleven  cents  per  pound. 
They  all  stated  that  Judge  Bull  had  been  in  ill  health  for 
several  years. 

Plamtiff  closed.  The  only  testimony  for  defendant,  was 
»id  Shank's,  who  testified  that  when  he  went  to  get  Judge 
Boll  to  file  said  answer  in  1864,  he  asked  him  what  was  the 
sgreeiupnt  between  him  and  St.  Jolins,  and  he  replied  that 
he  had  agreed  to  attend  to  the  whole  business  for  $300  00 ; 
that  be  said  that  seemed  high ;  Judge  Bull  replied  that  it  did 
sc«ra  high,  but  that  the  $3.00  00  was  Confederate  money,  and 
would  not  buy  more  that  forty  bushels  of  corn,  and  that  if 
l^e  did  not  succeed  in  the  cause,  St.  Johns  was  to  pay  him 
nothing ;  that  at  the  date  of  this  conversation  corn  was  worth 
tl  00  per  bushel. 

The  jury  found  for  the  defendant.  PlaintifiP's  attorney 
moved  for  a  new  trial,  upon  the  ground  that  the  verdict  was 
contrary  to  the  law  and  the  evidence,  etc.  The  Court  refused 
*new  trial,  upon  the  condition  that  St.  Johns  would  pay  the 
costs  which  had  accrued  up  to  the  time  of  paying  said  bale 
of  cotton.     This  is  assigned  as  error. 

Toole  &  Mabry,  (by  Hugh  Buchanan,)  for  plaintiff  in 
error. 

W.  O.  TuGGLE,  for  defendant. 
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Warner,  J. 

This  was  an  action  brought  in  the  Court  below  by 
plaintiff 's  testator,  to  recover  for  professional  services,  as 
attorney  at  law,  rendered  to  the  defendant  in  a  suit,  wl: 
had  been  instituted  and  disposed  of  in  Troup  Superior  Coi 
On  the  trial  of  the  case,  the  plaintiff  proved  that  the  pro 
sional  services  rendered  the  defendant  in  that  suit  by 
testator,  were  reasonably  worth,  at  least,  $125  00;  som( 
the  witnesses  proved  thera  to  have  been  worth  more.  It  j 
appeared  in  evidence,  that,  owing  to  the  feeble  health  of 
plaintiff's  testator,  he  was  unable  to  complete  the  business 
which  the  defendant  had  employed  him,  and  that  he  i 
been  compelled  to  employ  other  counsel  to  prosecute  the  i 
to  its  final  termination.  It  was  proved  upon  the  trial,  t 
the  defendant  had  delivered  to  the  plaintiff's  testator, 
bale  of  cotton,  worth  $60  00,  for  his  professional  services 
the  case,  and  had  also  delivered  to  the  other  counsel,  wh 
he  had  been  compelled  to  employ  to  finish  and  complete 
business  of  the  suit,  another  bale  of  cotton,  worth  the  sa 
amount,  making,  in  all,  the  sum  of  $120  00,  which 
defendant  had  paid  both  his  counsel  in  that  case.  It  furt 
appeared  in  evidence  on  the  trial,  that  there  was  a  spa 
contract  between  the  plaintiff's  testator  and  the  defendant 
to  the  amount  which  was  to  be  paid  for  his  professio 
services  in  the  case,  by  the  defendant,  in  Confederate  moi 
The  witness  who  testified  in  relation  to  that  point  in 
case,  said,  "that  in  1864,  he  asked  plaintiff's  testator  w 
was  the  agreement  between  him  and  defendant.  The  ph 
tiff's  testator  replied  that  he  had  agreed  to  attend  to 
whole  business  for  $300  00;  witness  remarked  that 
pretty  high;  plaintiff's  testator  replied,  the  price  seei 
high,  but  the  $300  00  was  Confederate  money,  and  wc 
not  buy  more  than  forty  bushels  of  corn,  and  further  stj 
that  if  he  did  not  succeed  in  the  case  the  defendant  was 
to  pay  him  any  thing."  The  jury  found  a  verdict  for 
defendant,  and  a  motion  was  made  for  a  new  trial,  on 
grounds  stated  in  the  record,  which  was  overruled.     ' 
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)verruliDg  the  motion  for  a  new  trial  is  now  assigned  as  error 
lere. 

If  there  was  a  special  contract  between  the  plaintiff  ^s  tee- 
atorand  the  defendant,  that  the  case  was  to  be  prosecuted  to 
ts  final  termination  for  the  sum  of  $300  00  in  Confederate 
money,  then,  the  plaintiff  cannot  recover  on  a  quumtiim 
wnit  for  what  the  services  of  her  testator  were  reasonably 
wrorth ;  the  parties  must  be  governed  by  their  contract :  See 
latter  part  of  section  441  of  the  Code,  There  is  no  evidence 
in  the  record  in  conflict  with  that  of  the  witness,  who  proved 
the  special  contract,  and  the  jury  had  the  right  to  find  that 
there  was  a  special  contract  between  the  parties,  as  stated  by 
that  witness.  The  contract,  then,  being  a  Confederate  con- 
tract, the  jury  had  a  liberal  discretion,  under  the  Ordinance 
of  1865,  to  say,  by  their  verdict,  what  $300  00  in  Confed- 
erate money,  was  worth  in  good  money  ;  the  testator  thought, 
according  to  the  evidence  in  the  record,  that  it  would  not  buy 
fflorethan  forty  bushels  of  corn  in  1864.  The  defendant  has 
paid  $60  00  in  good  money  to  the  testator,  and  the  like 
amount  to  the  other  counsel,  whom  he  was  compelled  to  em- 
ploy, in  consequence  of  the  feeble  health  of  his  original  conn- 
^Ij  to  prosecute  the  suit  to  its  final  termination.  All  these 
circumstances  were  peculiarly  within  the  province  of  the  jury 
to  consider  and  determine,  under  the  evidence  before  them, 
^\  having  done  so,  we  cannot,  consistently,  under  the  pre- 
vious rulings  of  this  Court,  disturb  their  verdict,  the  more 
C8i)ecially,  a»  the  Court  below  has  refused  to  interfere  with 
*^  The  facts  of  this  case,  under  the  evidence,  will  not 
authorize  US,  according  to  the  repeated  adjudications  of  this 
Co*irt,  to  control  the  legal  discretion  of  the  Court  below  in 
^'*iing  the  motion  for  a  new  trial :  See  McMillan  vs,  McCay^ 
^3Ga.  5.,  320/  Powell  vs.  Bigby,  14  Ga.  B.,  4h 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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Stewart  and  Colclough  vs,  Dobbs  et  al, 

Stewart  and  Colclough,  plaintiflfe  in  error,  vs,  I 

Dobbs,  et  aL,  defendants  in  error. 

1.  When  a  garnishment  has  been  dissolved  by  the  defendant  g 
curity,  as  provided  in  the  Code,  and  the  security  is  or  becoun 
vent,  the  plaintiff  may  garnishee  again. 

2.  Under  section  3027  of  the  Code  of  Georgia,  it  is  the  duty  of 
when  it  has  jurisdiction  of  a  right,  and  no  specific  remedy  is 
by  express  law,  so  to  mould  its  processes  and  proceedings  as 
relief  to  the  party  having  the  right. 

Motion  to  dismiss  garnishment.    Decided  by  Judge 
Carroll  Superior  Court.     April  Term,  18G9. 

.  In  January,  1867,  Stewart  and  Colclough  sued 
and  had  B.  M.  Long  garnisheed.  Long  answered,  i 
1865  he  bought  Dobbs'  land,  and  gave  him  his  n 
$1,000  in  gold,  due  on  the  25tli  of  December,  1866, 
note  was  still  Dobbs'  property,  and  unpaid.  The 
ordered  Long  to  pay  said  sum  into  Court,  to  be  held 
to  further  order.  In  October,  1867,  Stewart  and  Co 
obtained  a  judgment  against  Dobbs  for  $557  26,  witl 
est  and  costs,  and  the  Court  then  ordered  that,  ui 
appeal  was  entered  according  to  law,  so  much  of  the 
brought  into  Court  by  Long  as  was  necessary,  be  ap[ 
ted  to  the  payment  of  said  judgment. 

Dobbs  brought  Samuel  C.  Dickson  into  Court,  and 
him  as  security  to  dissolve  the  garnishment.  He 
jected  to  as  insuflBcient  security,  justified,  and  then 
the  security.  The  judgment  was  amended  so  as  to 
said  security  as  a  defendant.  Then  the  Court  ordei 
the  former  order  be  revoked,  and  the  garnishment  dii 
remarking  that  if  plaintiffs  were  not  satisfied  with  tl 
rity  they  could  garnishee  again.  Then  Dobbs  appc 
forma  pauperis. 

Afterwards,  on  the  18th  of  October,  1867,  Stew 
Colclough  made  another  affidavit  and  bond,  and  h; 
process  of  garnishment  served  on  Long  and  Dicksc 
To  said  October  Term,  1867,  Dobbs  had  sued  Long 
note,  and  at  April  Term,  1868,  had  a  judgment  i 
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fromwliich  Long  appealed.  Panding  this  appeal,  at  April 
Term,  1869,  Long  answered,  admitting  iiis  said  indebt«dnesB 
to  Dobba,  and  Dickson  answered  that  lie  Iield  Long's  said 
note  as  collateral  security  for  his  said  suretyship.  It  was 
stated  by  cottnsel  (and  this  statement  was  acted  upon  be- 
low aa  admitted),  that  since  Dickson  had  become  such  surety, 
and  since  he  was  so  garnishced,  he  had  had  his  homestead 
inigaed  him  according  to  law,  and  by  tliat  means  bad 
plareJ  it  out  of  the  power  of  said  plaintifTs  to  compel  him  to 
paj  their  s^d  demand. 

The  defendant  moved  to  dismiss  said  second  garnishment, 
because  of  the  £rst  garnishment  and  its  dissolution,  and  be- 
eiDse  plaintiff's  contract  with  Doblx;  was  made  prior  to  June 
'M5.  It  did  not  appear  from  the  record,  nor  from  the 
i^Doents  here,  how  the  date  of  the  contract  with  Dobbs 
vh  material.  The  Court  disraissetl  said  second  garnish- 
nuit,  aad  this  is  assigned  as  error. 

Ueboills,  for  plaintiSs  in  error,  cited  Irwin's  Code,  sees. 
3i«l,  3482,  3485,  3221,  3236 ;  14  Ga.  R.,  124;  30  Ga.  R., 
540;  Acta  of  1856,  38;  Cobb's  Dig.,  78;  16  Ga.  R.,  137;  35 
Gi.R.,  170;  2  Kelly  (Ga.  R.)  161 ;  4  Ga.  R.,  319;  10  Ga.  R., 
229;  Code,  sees.  3040,  3027,  3041 ;  35  Ga.  R.,  84,  and  37 
Ga.  R.,  364. 

Hugh  Bdchasan,  for  defendants,  replied  that  garnlsh- 
s  a  suit,  Code,  sec.  3481;  4  Ga.  R.,  393;  3  Bl.  Com., 
,116;  after  dissolution  it  is  res  adjudicaia.  Code,  sec. 
tes,  3243,  3244 ;  a  note  held  as  collateral  is  not  subject  to 
noishment,  Code,  sec.  3493 ;  4  Ga.  R.,  428,  and  18  Ga.  R., 


,  J. 

t  appeai-s  from  the  record  in  this  case,  that  the  plaintiffs 

^  to  s  previous  term,  caused  summons  of  garnishment  to 

,  directed  to  Long.     The  defendant  in  the  principal 

t  tnd  difii^olved  that  garnishment,  by  giving  security  ac- 

'  to  eeotioD  3488  of  the  Code.    Subsequently,  the 
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plaintiff  made  a  new  affidavit^  and  procured  a  new  summoDS 
for  Long.  At  the  return  term,  the  defendant  in  the  suit 
moved  to  dismiss  this  last  garnishment,  mainly  on  the 
ground  that  the  dissolving  of  the  first  garnishment  pre- 
vented the  granting  of  another. 

To  this  the  plaintiff  replied,  that  the  security  given  by  the 
defendant  at  the  dissolution,  is  insolvent,  and  claimed  that 
he  had  a  right  to  garnishee  a  second  time,  under  the  circum- 
stances. 

We  are  inclined  to  think,  although  there  is  no  positive  pro- 
hibition by  statute,  that,  in  ordinary  cases,  if  a  garnishment  be 
dissolved  by  giving  security,  the  plaintiff  cannot  get  a  new 
summons.  It  would  seem,  at  least,  that  so  long  as  he  is 
secured  by  that,  he  ought  not  further  to  harrass  the  defend- 
ant. But  here  the  security  has  failed ;  why  should  not  the 
plaintiff  have  a  rigljt  to  go  on,  and  get  a  new  garnishment? 
The  statute  is  broad.  He  may  garnishee  any  time,  until  he 
is  satisfied,  even  after  judgment  against  defendant,  Code, 
section  3481. 

Whilst,  therefore,  justice  to  the  defendaiit  requires  that 
some  limit  should  be  placed  upon  the  power  of  the  plaintiff 
to  harrass  him  by  frequent  garnishments,  even  after  he  has 
been  perfectly  secured  by  the  dissolving  of  one  by  security, 
yet,  when  it  is  made  apparent  that  the  plaintiff  is  not  in  fact 
secure,  we  see  no  reason,  and  certainly  there  is  nothing  in  the 
statute,  to  prevent  a  second  garnishment. 

If  the  plaintiff  has  been  secured  by  a  former  one,  and  that 
fact  appears,  the  Court  will  dismiss  the  second  garnishment, 
at  the  cost  of  the  plaintiff;  and  if  the  defendant  is  damaged 
by  this  litigiousuess  of  the  plaintiff,  he  has  his  remedy  oa 
his  bond. 

Our  Code  3027,  and  the  whole  policy  of  our  law,  is  againsfc 
all  formality  that  interferes  with  the  true  rights  of  the  par-* 
ties.  Whenever  a  person  has  a  right  it  is  the  duty  of  Xhe 
Court  having  jurisdiction  of  the  right,  to  furnish  him  * 
remedy ;  and  if  the  forms  and  proceedings  already  in  use  dor 
not  furnish  that  remedy,  it  is  the  duty  of  the  Court  to  mould 
its  processes  and  proceedings  so  as  to  do  justice  and  equity. 
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Clearly,  in  this  case,  the  plaintiff  has  a  right.  His  first 
garnishment  has  proved  ineffective.  We  think,  therefore, 
he  can  proceed  again. 

Judgment  reversed. 


Cicero  H.  Chandler,  plaintiff  in  error,  vs.  Martha  J. 
Johnson,  et  oL,  defei^dants  in  error. 

1.  On  the  trial  of  an  issue  whether  a  promissory  note  sued  on  is  illegal, 
because  given  for  the  compounding  of  a  felony  it  is  not  necessary  that 
the  defendant  shall  prove  that  the  party  charged  was  actually  guilty  of 
the  felony;  it  is  sufficient,  if  there  be  an  act  done  of  which  he  ia 
chuged  to  be  guilty,  which  is  prima  facie  felony. 

2.  An  offence  which  may,  in  the  discretion  of  the  Court,  be  punished  by 
confinement  in  the  penitentiary,  is  so  far  a  felony,  thi^t  compounding 
ofituill^. 

^  Although  one  may  legally  take  a  promissory  note  as  compensation 
^Wt  personal  injury,  yet,  if  the  injury  was  a  crime,  such  as  by  our  law 
the  parties  can  not  settle  between  themselves,  and  if  there  be  any  at- 
t«mpt,  by  giving  of  the  note,  to  suppress  a  prosecution  for  the  offence, 
H  vitiates  the  whole  agreement,  even  though  the  note  be  for  loss  than 
the  actual  damages  received. 

-Assumpsit.    Compounding  a  felony.    New  trial.    Granted 
^7  Judge  Pope.     Fulton  Superior  Court.     October  Term, 

1868. 

On  the  29th  of  September,  1860,  James  H.  Johnson  and 
Martha  J.  Johnson,  as  makers,  and  Jo.  S.  Smith,  and  James 
£  Williams,  as  securities,  made  and  delivered  to  John  H. 
Wgoy  their  joint  and  several  promissory  note,  whereby 
thej  promised  to  pay  him  or  bearer  $610,  on  or  before  the 
firet  day  of  the  next  January.  Lovejoy  endorsed  the  note, 
and  delivered  it  to  Chandler.  James  H.  Johnson  died. 
Chandler  sued  said  makers,  securities,  and  the  endorser,  on 
the  note. 

Lovejoy  did  not  defend.  The  other  parties  plead  that 
said  note  was  void,  because  it  was  given  and  received  to 
^ttle  and  compromise  the  offence  of  stabbing,  the  same  being 
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a  felony,  committed  by  said  James  H.  Johnson  on  said  ] 
joy,  on  the  4th  of  July,  1860,  in  said  county;  that  Lo 
threatened  to  prosecute  said  Johnson  for  said  oflFence 
agreed  not  to  prosecute  if  said  note  was  given,  and  saic 
was  given  and  accepted  to  prevent  said  prosecution,  anc 
prosecution  was,  in  fact,  thereby  hindered  and  previ 
They  further  plead  that  said  plaintiff  took  said  note, 
notice  of  said  facts,  and  was  not  a  bona  fide  holder  for  ' 
but  had  really  brought  this  suit  for  the  benefit  of  Lo 
The  evidence,  on  the  trial,  was  as  follows : 
George  W.  Ada.ib  testified,  that  he  wrote  the  note. 
Lovejoy  and  said  James  H.  Johnson  were  near  relative 
Johnson  once  clerked  for  Lovejoy,  and  they  had  a  disp 
to  Johnson's  salary,  and  Johnson  quit  or  was  dismiss 
Lovejoy;  that,  on  the  4th  of  July,  1860,  Lovejoy  and  t 
H.  Johnson  had  a  difficulty,  in  which  Lovejoy  was  sfc 
in  the  arm  pretty  severely.  He  said  that  he  did  not  re 
ber  that  any  legal  proceedings  were  had  against  Jolmst 
said  offence,  but  that  it  was  talked  of,  and  said  Smith 
was  related  to  Johnson  and  Lovejoy,  requested  witness 
the  affair  settled.  Adair  saw  Lovejoy  for  .that  pu 
Lovejoy  said  that  he  was  greatly  damaged  by  the  stal 
by  loss  of  time  from  his  business,  by  physicians'  bills 
and  said  to  Adair  that,  if  he  settled,  he  must  have  coi 
sation  to  the  extent  of  that  damage,  but  he  claimed  no 
Finally  Lovejoy  agreed  to  take  a  note  for  $610  00,  in 
tion  to  the  balance  of  salary  claimed  by  Johnson  from  . 
loy,  and  "  let  the  matter  drop."  Adair  understood  it  t 
part  of  the  contract  that  Lovejoy  should  never  pro 
Johnson  for  the  stabbing,  yet,  no  additional  sum  wa 
into  the  note  on  that  account.  The  amount  of  the  nol 
fixed  upon  the  basis  of  a  calculation  made  by  Lovejo; 
Adair  of  Lovejoy's  actual  damages.  Lovejoy  promise 
to  prosecute,  and  Adair  understood  that  to  be  one  < 
terms  of  the  contract.  In  reply,  the  plaintiff  examined  . 
joy,  who  testified  that  this  note  resulted  from  said  negoti 
between  him  and  Adair;  that  it  was  given  and  accepted 
as  compensation  for  damages,  and  not  to  prevent  or  £ 
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prt)8ecution ;  that  though  he  promised  not  to  prosecute,  yet  that 
was  DO  part  of  the  contract ;  that  he  made  the  promise  because 
Johnson  was  his  kinsman,  and  lie  did  not  wish  to  prosecute 
him;  that,  at  the  time  of  the  settlement,  he  liad  neither  begun 
nor  threatened  to  begin  such  legal  proceedings,  nor  has  he  since 
done  60. 

He  further  testified  that  his  damages,  in  loss  of  time,  phy- 
sicians' bills,  etc.,  amounted  to  even  more  than  the  $610  00 
added  to  Johnson's  claim,  and  that  an  account  of  tht^  same^ 
item  by  item,  was  used  by  him  and  Adair  as  the  basis  of  set- 
tlement; that  he  thought,  at  the  time,  and  yet,  that  Johnson 
was  in  the  wrong  when  he  stabbed'witness ;  that  this  stabbing 
caused  said  damage  for  which  the  note  was  given  ;  the  whole 
agreement  was  made  with  Adair,  and  his  promise  not  to  pros- 
ecute was  neither  demanded  nor  granted  as  one  of  the  terms 
of  the  contract. 

After  argument  had,  the  Court,  (Judge  Collier  then  pre- 
siding,) charged  the  jury  as  appears  in  the  motion  for  new 
trial.   The  verdict  was  for  the  plaintiff  for  the  principal  and 
interest  due  on  said  note,  and  costs  of  suit.     Defendant's 
•     attorney  moved  for  a  new  trial  upon  the  following  grounds : 
1st.  Because  the  Court  erred  ifi  charging  the  jury  that 
there  must  be  proof  that  a  felony  was  actually  committed 
before  the  note  sued  upon  cx)uld  be  deemed  illegal  on  the 
ground  of  having  been  given  in  whole  or  in  part  to  compound 
afelony,  and  that  the  jury  must  determine  from  the  evidence 
whether  a  felony  had,  in  fact,  been  committed  or  not. 

Sod.  Because  the  Court,  after  charging  the  jury  that  if  a 
felony  was  committed,  and  if  the  consideration  of  the  note 
was  even,  in  part,  the  compounding  of  such  felony,  the  note 
was,  to  that  extent,  void,  and  unless  the  legal  could  be  sep- 
arated from  the  illegal  part,  then  the  whole  was  void,  erred 
in  not  further  charging  the  jury,  upon  being  requested  so  to 
do  by  defendant's  attorneys,  that,  to  make  the  compounding 
of  the  felony  a  part  of  such  consideration,  it  was  not  neces- 
sary that  the  amount  of  the  note  should  have  exceeded  or 
even  equaled  the  damages  which  Lovejoy,  the  payee  of  the 
Dote^  had,  according  to  the  computation  of  the  parties,  sus- 
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tained  by  reason  of  the  stabbing;  but  that  the  giving 
accepting  of  the  note  on  the  expressed  condition  of  Love 
not  prosecuting  for  the  stabbing,  and  if  it  would  not  have 
given  without  such  condition,  although  the  amount  n 
have  been  less  than  the  damage  aforesaid,  would,  if  < 
make  the  compounding  of  felony  a  part  of  the  considers 

3rd.  Because  the  verdict  was  contrary  to  the  evidence 
strongly  and  decidedly  against  the  weight  of  the  eviden 

Judge  Pope,  before  whom  this  motion  came  for  a  hea 
granted  a  new  trial,  and  this  is  assigned  as  error. 

Hammond  &  Mynatt,  for  plaintiff  in  error,  said  ii 
necessary  to  prove  actual  commission  of  a  felony  ;  3  BI.  ( 
367.  The  contract  was  severable ;  Irwin's  Code,  sees.  ! 
2999.  A  charge,  not  based  on  the  facts,  is  illegal,  li 
R.,  3^3.  As  to  compounding  felony,  see  5  Ga,  R.,  4( 
Bl.  Com.  133;  Bouv.  L.  Die,  257;  Irwin's  Code,  sees.  ^ 
4227.  If  the  Court  erred,  yet  the  verdict  was  rig 
Leigh.,  635 ;  6  Ga.  R.;  324,  10  Ga.  R.,  429 ;  11  Ga.  R., 

L.  'E.  Bleckley,  for  defendant  in  errpr,  said  a  note  | 
to  compound  a  felony  was  void,  Irwin's  Code,  sees.  ^ 
2707-8.  Even  rf  that  was  part  of  the  consideration,  < 
sec.,  2703 ;  1  Poe  on  Con.,  456-7-8.  No  difference 
amount  of  note  was  fixed  by  estimating  actual  damages 
Brown  vs.  Padgett,  37  Ga.  R.,  609 ;  Code,  sees.  2999,  J 
Felony  is  that  for  which  offender  is  liable  to  imprisonm< 
penitentiary,  Irwin's  Code,  4239 ;  Cobb's  Dig.,  780.  i 
bing  was  felony  prior  to  1865,  Old  Code,  sees.  4584,  - 
4549.  The  parties  could  not  settle  such  a  case.  Code,  4 
10,  2999-30;  Cobb's  Dig.,  864.  The  holder  is  not  prot< 
Bailey  vs.  Lumpkin,  1  Kelly,  (Ga.  R.,)  392;  Person 
Jones,  12  Ga.  R.,  371 ;  Code,  sec.  2743,  21  Ga.  R.,  19 
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McCay,  J. 

1.  The  charge  of  the  Court,  that  the  defendant  must  prove 
that  a  felony  had  been  actually  committed,  was,  we  think,  too 
B^Dg,  and  calculated,  without  explanation,  to  mislead  the 
jury.    The  natural  inference  from  the  charge,  is  that  it  was 
upon  the  defendant  to  make  out  a  clear  case  of  guilt  on  his 
part    We  do  not  think  this  is  the  law.     It  is  sufficient  if 
there  be  a  bona  fide  charge  against  the  defendant  of  a  felony. 
Any  stronger  case  than  this,   required   to   defend   a   note, 
tinctured  with  illegality,  by  reason  of  its  being  given  to  com- 
pound a  felony,  would  make  the  law  a  farce.     It  is  a  high 
requirement  of  public  policy  that  felonies  shall  be  punished, 
since  the  law  frowns  upon  any  attempt  to  suppress  the  inves- 
^igdiion  of  such  a  charge,  and  the  agreement  not  to  prosecute, 
is  the  illegality:  Chitty  on  Contracts,  582,  and  note. 

2.  Stabbing,  by  our  law,  as  it  stood  at  the  time  of  this 
tanaaction,  was  or  was  not  a  felony,  in  the  discretion  of  the 
Court  passing  the  sentence.  It  might  be  a  felony  since  it 
^in  the  discretion  of  the  Court  to  punish  it  by  imprison- 
"aent  in  the  penitentiary:  Cobb's  Dig.,  789.  And  this 
higher  law  is  the  criterion  determining  the  grade  of  a  crime 
fiot  punishable  with  death  :  Cobb's  Dig.,  780.  This  charge, 
therefore,  might  be  a  felony.  That  would  depend  on  the 
uvestigation,  and  on  the  wise  discretion  of  the  Court,  under 
ttfifects  as  they  might  appear  on  the  trial.  This,  however, 
•ooording  to  the  defendant's  case,  now  under  consideration,  it 
^  the  very  object  of  tlie  contract  set  up  to  avoid,  and 
wly  it  comes  within  the  reason  and  spirit  of  the  law, 
%>in8t  compounding  a  felony. 

.  Si  Without  discussing  what  was  the  old  law,  it  is  sufficient 
rtet^tiiat  our  Code,  sections  2703,  2707,  2999,  settles  clearly 
;fa questions  made  on  the  second  charge  of  the  Court.  Sec- 
jlp>*  2899,  whilst  it  expressly  enacts  that  torts  may  be  settled, 
tile  person  injured  may  receive  compensation  for  the 
he  has  received,  just  as  positively  and  just  as  clearly 
that  any  attempt  to  satisfy  the  public  offence,  or  to 
a  prosecution  therefor  vitiates  the  whole  agreement. 
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It  makes  no  difference  that  the  amount  received  or  agreed  to 
be  paid  is  not  more  than  a  fair  compensation  for  the  injury, 
if  the  settlement  of  the  felony  forms  any  part  of  the  agree- 
ment— is  an  ingredient  entering  into  the  intentions  and 
promises  of  the  parties,  the  whole  agreement  is  illegal  and 
void.  So,  too,  section  2703  of  the  Code  provides  that  if  the 
consideration  be  illegal  in  whole  or  in  part,  the  whole 
promise  fails.  A  distinction  must,  however,  be  made  l)etweea 
a  void  consideration  and  an  illegal  one.  An  illegal  consid- 
eration is  void,  but  a  consideration  may  be  void,  though  not 
illegal,  a  contract  may  have  no  consideration  for  a  part  of 
the  promise,  and  one  that  has  totally  failed.  In  such  cases, 
if  it  be  possible  to  sever  that  part  of  the  contract  founded  on 
this  void  or  defective  consideration  from  the  good  part,  it 
may  be  done,  and  the  good  part  will  stand.  But  if  the  con- 
sideration for  any  part  of  it  be  illegal,  the  whole  contract  is 
void.  The  illegality  corrupts  and  vitiates  the  whole,  and 
the  Courts  will  have  nothing  to  do  with  it:  Sec.  2703  of  the 
Code. 

Again,  a  distinction  must  be  taken  between  the  considercr 
Hon  and  the  promise.  If  any  part  of  the  consideration  of  a 
promise  be  illegal,  the  whole  promise  is  void.  'But f3i promise 
may  be  to  do  two  things,  one  of  which  is  illegal,  and,  if  i* 
be  possible  to  sever  the  promise — to  separate  that  part  of  it 
which  is  legal  from  that  part  which  is  illegal — the  good  of 
legal  parts  will  be  enforced :  Code,  sec.  2707. 

The  charge  of  the  Court  did  not,  in  our  judgment,  give 
tJiis  law,  as  it  bears  upon  the  facts  of  this  case,  to  the  jurfi 
and  there  ought  to  be  a  new  trial. 

Judgment  reversed. 
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idem.  H.  G.  H,  Miller,  plaintiff  in  error,  vs.  Roe, 
gector,  and  John  N.  Swift,  defendants  in  error. 

D  of  ejectment  was  instituted  by  the  vendee  of  a  tract  of 
dnst  the  vendor,  the  lessor  of  the  plaintiff  claiming  under  a  bond 
8y  executed  by  the  party  in  possession  of  the  land,  and  one- 
y  of  the  purchase-money  having  been  paid :  Heldy  that  the 
df  land,  claiming  under  a  bond  for  titles,  cannot  maintain  an 
f  ejectment  against  the  vendor  thereof  until  the  full  amount  of 
^hase- money  has  been  paid  ;  or,  at  least,  an  unconditioncU  ten- 
le  amount  due  for  the  land  shall  have  been  made  to  the  vendor 


Qcnt.   Non-suit.   By  Judge  Pope.    DeKalb  Superior 
October  Term,  1868. 

icb  of  what  occurred  at  the  trial  of  this  cause  as  is 
fy  is  this : 

;iff's  attorneys  read  in  evidence  a  bond  made  in  said 
>y  Swift  to  Miller,  on  the  22nd  of  July,  1863,  in 
wifl  acknowledged  that  Miller  had,  that  day,  paid 
000  00,  and  had  given  to  hira  two  notes,  one  for 
00,  due  on  the  25th  of  December,  1863,  and  the 
r  $6,000  00,  due  on  the  25th  of  December,  1864, 
Brest  from  the  25th  of  December,  1863,  and  bound 
to  make  to  Miller  or  his  executors  and  administra- 
e  to  certain  land  tlierein  described,  (the  premises  in 
l^hen  those  notes  were  paid.  Miller  then  testified 
|ifd  the  $2,000  00  in  cash,  and  the  4,000  00  note 
|vfederat«  currency,  stating  the  several  payments  to 
follows  :  $460  00  on  the  14th  of  August,  1863; 
^  on  the  27th  of  August,  1863;  $1,300  00  on  the 
mber,  1863  ;  $250  00  on  the  22nd  of  Septem- 
id  the  balance  afterwards  ;  that,  though  nothing 
the  time  of  the  purchase,  about  the  currency ;  he 
that  he  was  to  pay  Confederate  currency,  that 
Toff  eaid  notej  he  told  Swift  that  he  had  more 
inttld  get  more  in  a  few  days,  and  if  Swift  wished 
pay  off  the  $6,000  00  note,  that  Swift  replied 
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that  he  had  no  use  for  more  money  thcn^  aud  did  not  wish 
him  to  pay  the  other  note  then. 

He  produced  the  $6,000  00  note.  He  explained  how  it 
came  into  his  possession ;  that  it  was  sent  to  him  by  niail^b/ 
Swift,  pursuant  to  what  Swift  said  was  a  rescinding  of  the 
trade,  but  what  Miller  said  was  not  so,  because  of  an  alleged 
mistake  which  he  had  made  in  writing  to  Swift, 

He  put  in  evidence  a  letter  from  Swift  to  him,  dated  the 
16th  of  December,  1864,  in  which 'Swift  said:  "I  write  to 
make  you  a  proposition  relative  to  our  trade  of  property  at 
Lithonia,"  (the  premises  in  dispute,)  *'  as  your  note  will  be 
due  in  a  short  time,  and  I  presume  you  will  wish  to  close  it 
out  in  some  way.  1st.  I  am  willing  to  let  your  note  stand 
until  the  close  of  the  war,  and  receive  pay  in  good  currency. 
2nd.  Or  I  will  receive  Confederate  money  on  a  gold  basis; 
that  is,  I  will  receive  it  at  what  it  is  worth  at  this  time,  allow- 
ing the  depreciation  on  Coufedorate  money  at  the  time  we  . 
traded,  which  was  five  to  one,  and  in  some  localities  six  to 
one.  Old  man  Kichards  sold  gold  in  Augusta  last  week  at 
thirty-three  for  one,  which  would  make  your  note  $179,- 
160  00,  after  deducting  the  depreciation  at  the  time  we  traded. 
3rd.  I  will  take  the  property  back,  and  give  you  up  your 
note,  you  losing  the  amount  you  have  paid.  I  presume  yoa 
recollect  my  proposition  last  December,  and  that  you  refused. 
*  *  *  *.  Since  Mr.  Morris  has  possession  of  the  house 
it  is  well  taken  care  of,  so  far  as  the  house  goes,^*     *    * 

They  next  read  in  evideuce  a  letter  from  Miller  to  Swift, 
dated  17th  of  February,  1865,  beginning,  "  Mr.  Born  inforio* 
nie  you  wish  to  rent  the  property  I  bought  from  you,''  and 
then  containing  the  propasition,  pursuant  to  which  Swift,  oo 
the  16th  of  February,  1865,  sent  him  the  $6,000  00  note, 
and  requeste<l  the  return  of  the  bond.    Because  of  said  alleged 
mistake  in  Miller's  proposition  he  did  not  return  the  bon<Ji 
nor  accept  the  $1,200  00  in  Confederate  currency,  which  w^ 
sent  him  by  Swift,  by  express,  aud  was  still   in  the  expreB^ 
office  unclaimed.    Miller  then  offered  to  testify' that  he  wrot^ 
"  $1,200  00  "  in  said  letter  by  mistake  for  $12,000  00,  bu* 
the  Court  rejected  the  testimony. 
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Another  letter  from  Miller  to  Swift,  dated  25th  of  Feb- 
ruary, 1865,  in  which  Miller  urged  that  he  had  made  a  mis- 
take, eta,  and  ending  thus:  "you  need  not  take  possession 
until  I  give  it  to  you,''  and  a  reply  to  it,  written  by  Swift  on 
tie  9th  of  March,  1865,  were  offered  in  evidence.    The  Court 
rgected  all  of  Miller's  letter,  except :  "  I  will  send  your  money 
and  note  back  if  you  don't  wish  to  comply  with  the  terms 
staled  in  this,"  and  all  of  Swift's  reply,  except :  "  as  to  your 
note  and  money  I  sent  you,  I  have  no  claim  or  right  to;  as 
for  your  sending  it  back  to  me,  if  you  do,  I  shall  only  hold 
it  subject  to  your  order." 

Miller  further  testified,  that  he  did  not  pay  said  $6,000  00 
note  when  it  was  due,  nor  ever  made  any  tender  of  payment, 
except  through  Mr.  Winn ;  that  he  had  not  the  money  to 
pay  it,  but  handed  the  note  to  Mr.  Winn,  who  offered  to  raise 
tie  money  and  make  the  tender ;  that  he  fixed  upon  no 
Mionnt  to  be  tendered,  that  he  left  that  to  Winn  to  settle 
with  Swift,  but  expected  it  to  be  the  value  of  the  $6,000  00 
at  the  maturity  of  the  note. 

ViKN  then  testified,  that  very  shortly  before  the  beginning 

of  this  suit  he  went  to  Lithonia  as  the  agent  and  attorney  of 

Miller,  to  tender  to  Swift  the  remainder  of  the  purchase- 

^ney,  and  to  endeavor  to  get  title  to  the  premises  in  dispute; 

iesaw  Swift,  told  him  that  he  had  come  as  agent  and  attorney 

of  Miller,  to  pay  him  the  value  of  the  purchase-money  yet 

rfae,  and  demand  of  him  the  titles  to  the  premises  in  dispute; 

that  Swift  replied  that  he  had  no  demands  against  Miller ; 

thnt  Miller  furnished    him   no   money;    he  carried   about 

§100  00  in  money,  and  a  check  on  the  Atlanta   National 

Bank  for  $200  00,  which  the  bank  had  never  accepted  ;  that 

be  carrieil  the  check  in  lieu  of  the  money,  as  a  matter  of 

convenience.     Just  aft^r  Swift's  reply  to  him,  Colonel  Gold- 

?mith  came  in,  and  asked   Winn  if  the  money  he  had  was 

legal  tenders,  and  he  thought  he  said  yes ;  then  Swift  said  to 

liV'inn  that  if  he  would  accept  a  tender  at  all,  he  would  require 

he  gold,  to  which  Winn  replied  that  if  he  would  accept  the 

noney  he  would  get  the  gold.    He  did  not  remember  whether 

le  had  the  not«  when  he  saw  Swift;  Miller  had  given  it  to 
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him.  In  the  conversation^  Swifl  said  he  considered  the  mat- 
ter settled,  and  Winn  urged  said  mistake.  Winn  had  not 
fixed  in  his  mind  the  amount  he  intended  to  pay^  but  left  it 
to  be  computed  between  hiui  and  Swifl,  if  Swifl  would  accept; 
he  could  not  state  whether  he  intended  to  offer  the  value  of 
the  note  at  its  date  or  at  its  maturity.  Swifl  said  Miller  owed 
him  nothing,  and  did  not  offer  to  make  the  title  upon  receipt 
of  any  amount;  Winn  understood  him  to  mean  not  that 
Miller  had  paid  him,  but  that  the  trade  had  been  rescinded. 
Witness  offered  to  pay  as  above  if  Swifl  would  make  the 
title,  and  not  otherwise. 

It  was  shown  that  the  value  of  the  premises  ranged  fipom  ' 
$3,500  00  to  $4,500  00  before,  during,  and  since  the  w«r, 
and  the  annual  value  for  rent  was  put  at  from  $250  GO  to 
$300  00.  With  this  testimony  and  the  table  of  values  of 
Confederate  money  as  compared  with  gold,  as  published  in 
34th  Georgia  Reports,  the  plaintiff  rested  his  cause. 

Upon  motion  of  defendant's  attorneys,  the  Court  granted 
a  non-suit,  and  this  is  assigned  as  error. 

Alston  &  Winn,  A.  W.  Hammond  &  Son,  for  plaintiff 
in  error,  said,  bond  for  title,  possession  and  purchase-money 
paid,  made  a  good  title,  3  Ga.  R.,  5;  12,  464;  29,  4Q0.  Ten- 
der was  equivalent  to  payment,  Irwin's  Code,  sec.  2823 ;  5tb 
Ga.  R.,  171;  7th,  254.  No  tender  was  necessary  because  Swifts 
letter  waived  it,  and  as  against  Miller,  he  was  a  wrongdoer, 
Irwin's  Code,  sec.  3290,  26  Ga.  R.,  415. 

Hill  &  Candler,  L.  E.  Bleckley,  for  defendant,  sai^ 
nothing  short  of  payment  would  do,  and  that  the  tender  vrB^ 
bad  because  conditional,  citing  the  Code,  sec.  2823,  and  3^ 
Ga.  R.,  556. 

Warner,  J. 

This  was  an  action  of  ejectment  brought  by  the  plaint?^ 
to  recover  the  possession  of  a  certain  lot  in  the  town  ^ 
Lithonia,  containing  six  acres,  and  certain  other  lands  whi*:^* 
Miller,  the  plaintiff's  lessor,  alleges  he  had  purchased  fro^ 
Swift,  the  tenant  in  possession,  in  July,  1863.     It  appeal 
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jm  the  record  that  Miller  purchased  tlie  premises  ia  dispute 
ara  Swift,  paid  part  of  the  pnrchaee-moncj,  and  gave  his 
)tee  to  Swift  fur  tlie  balance  of  the  pttrchase-moaey,  and 
at  Swift  made  an<I  delivered  to  Miller  hia  bond,  ooodi- 
laed  to  make  a  title  to  the  land  to  Miller  when  he  should 
vf  the  notes  given  therefor.  On  the  trial  of  the  case  in  the 
lourt  below,  upon  the  evidence  oSered  by  the  plaititifT,  in 
upport  of  bis  legal  right  to  recover  the  premises  sued  for, 
he  Court  non-suited  the  plaintiff,  which  decision  of  the 
Soart  18  now  aawigoed  for  error  here.  Wiiatever  may  be  the 
Biisting  equities  between  the  contracting  parties  growing  out 
oT  their  trade  for  the  laud,  aud  their  subsequent  attempt  to 
rennd  the  contract  therefor,  we  express  no  opinion  ;  but  we 
uesll  very  clear  in  our  judgment  that  the  plaintiff  cannot 
maintain  his  action  of  ejectment,  to  recover  the  possession  of 
tfaeUnd  against  his  vendor,  until  the  purchase- money  there- 
foi  bi«  been  paid  ;  or,  at  least,  until  an  unconditional  Urader 
^toj  has  been  made  by  the  purchaser,  to  the  vendor.  It 
is  ailmitted  tliat  all  the  purchase-money  due  for  the  land,  bas 
Wlieen  paid,  but  the  plaiutilf  relies  upon  a  tender  thereof, 
"Mt  forth  in  the  record.  In  our  judgment,  the  facts,  as 
poved  by  Mr.  Winn,  do  not,  in  law,  amount,  to  a  legal  ten- 
<lerof  tlie  balance  of  the  purcbaae-raoney  due  by  Miller  to 
Swift  for  the  land :  See  Code,  sec.  2823 ;  Colhran  vs.  Scan- 
fa»,34Ga.  i?.,  555. 

Speaking  for  myself,  I  think  this  Court  has  gone  quite  far 
!■  fHiigli  in  holding  that  a  party,  who  holds  a  bond  for  titles, 
|lBdhiis  paid  all  the  purchase- money,  can  maintain  an  action 
|W^ment  upon  that  title  for  the  recovery  of  the  land.  In 
f'lw  jOilgraont,  there  was  no  error  in  the  Court  below  in  grants 
■^B  t!ie  Di}:i-suit  upon  the  facts  contained  in  this  record. 

I  judgment  of  the  Court  below  be  affirmed. 
I  • 
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KiLLis  Brown,  guardian,  plaintiff  in  error,  v8,  Willia 
Wright  and  wife  d  al,,  defendants  in  error. 

1.  A  gaardian,  who  acted  with  the  caation  of  a  pradent  man,  and  loam 
the  money  of  his  wards,  prior  to  the  adoption  of  the  Code,  1st  Jao 
ary,  1863,  and  took  a  note  well  secured  by  a  mortgage  upon  neg 
property,  which  was  lost  by  reason  of  the  emancipation  of  the  slavt 
is  not  liable  to  his  wards  for  the  amount  so  lost. 

2.  A  guardian,  who  acted  in  good  faith,  and  received  Confederate  Trea 
ury  notes  in  payment  of  debts  due  his  wards,  at  a  time  when  prude; 
men  generally  received  them  in  payment  of  all  debts  due,  acted  uod 
color  of  law,  and  is  protected  by  the  Act  of  18G6  and  the  Ordinanc 
of  the  Conventions  of  1866  and  1868.  And  if  he  loaned  out  the  fiint 
so  received  prior  to  1st  January,  1863,  upon  what  was,  at  the  tim 
good  security,  and  they  were  afterwards  lost  by  the  results  of  the  wa 
he  is  not  liable. 

3.  A  guardian  who  loaned  out  or  invested  the  funds  belonging  to  h 
wards,  after  the  adoption  of  the  Code,  without  an  order  of  Courty  d 
so  at  his  own  risk,  unless  the  investment  was  in  the  stocks,  bonds  ( 
other  securities,  authorized  by  law  ;  and  he  is  liable  for  the  value  < 
the  money  or  currency  received  by  him,  and  so  invested  or  loane( 
allowing  him  a  reasonable  time  to  invest  it,  whether  he  lost  it  or  no 

4.  Where  the  guardian  loaned  out  the  money  of  his  wards,  after  tS 
adoption  of  the  Code,  without  an  order  of  Court,  and  took  a  note  ft 
$1,600  for  its  repayment,  and  the  Court,  on  the  trial,  refused  to  alio 
the  note  to  be  read  in  evidence,  because  it  was  no  stamped :  HeU 
that  the  Court  did  not  err,  as  the  guardian  was  liable  in  any  event,  i 
such  case,  for  the  value  of  the  currency  when  received,  allowing  him 
reasonable  time  to  re-invest,  and  the  note,  whether  stamped  or  no 
was  properly  rejected. 

Liability  of  guardians.  Confederate  money.  Before  Judj 
Pope.     DeKalb  Superior  Court.     October  Term,  1869. 

Brown  was  guardian  of  two  Misses  Gentry,  who  marrie 
William  Wright  and  his  son,  William  A.  Wright,  and  w 
sued  by  them  for  a  settlement.  The  dispute  was  as  to  tl 
amount  due  them. 

The  plaintiffi  showed  the  record  of  his  actings  and  doini 
as  administrator  of  Mason  Gentry,  the  father  of  said  ladi< 
from  the  1st  of  June,  1857,  tilk^e  5th  of  June,  1863, 
which  last  date,  as  such  admin isfflRor,  he  turned  over  to  hii 
self,  as  guardian  of  Mason  Gentry's  minors,  $5,966  53,  a 
read  the  record  of  his  actings  and  doings  as  such  guardii 
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gaardian,  he  had  charged  them  board,  and  had  allowed 
!in  nothing  for  work  and  labor  done  for  him.  It  was  shown 
it  these  ladies  and  a  brother  were  the  only  heirs  of  Mason 
ntry,  that  the  boy  died,  a  minor,  in  1862.  The  Court  of 
dinary  had  rendered  a  judgment  in  favor  of  plaintiffs 
iinst  Brown  for  $5,170  98,  as  balance  due  upon  settlement, 
owing  him  to  deliver  to  the  plaintifi&  a  note  on  Meredith 
own  for  $1,940  00  as  part  of  the  said  $5,170  98,  and  that 
2y  recover  of  Killis  Brown,  guardian,  a  balance  of  $2,- 

0  45,  less  $50  45  for  commissions,  and  $17  75  for  taxes, 
d^  20  for  costs,  and  ordering  that  Ji.  Ja,  issue  for  $2,- 
!4  25  and  costs.  This  judgment  was  read  in  evidence. 
Evidence  was  introduced  to  show  that  when  said  note  on 
eredith  Brown  was  taken,  Meredith  Brown  was  insolvent, 
at  the  wards  lived  with  and  worked  for  Killis  Brown,  per- 
nning  domestic  labor  and  occasionally  light  work  in  the 
nil)  soch  as  dropping  corn,  etc.,  and  that  Killis  Brown  had 
id  he  would  not  charge  them  board. 

The  plaintiffs  having  closed,  the  defendant  testified,  that, 
1860,  he  loaned  Meredith  Brown  $1,947  00  of  the  funds 
said  Gentry  minors,  and  took  said  note  therefor,  with  a 
ortgage  on  five  slaves,  worth  $3,000  00,  to  secure  its  pay- 
sot;  said  he  had  no  recollection  of  saying  he  would  charge 
•  board ;  that  he  loaned  $500  00  of  Confederate  currency, 
Hch  belonged  to  said  minors,  to  Benjamin  Thurman,  and 
It  Thurman  paid  it  and  $50  00  interest  in  the  same  kind 
currency,  in  the  Spring  of  1865,  and  he  produced  a  pack- 
^  saying  it  was  the  identical  currency  so  paid  him  and 
ame  worthless  in  his  hands;  that  Jfdge  E^zard,  in  1862 
1863,  collected  for  him  $1,400  00  or  $1,500  00  from 
Qond  upon  a  claim  for  money  loaned  Almond,  and  due 

1  minors,  and  that  he  loaned  it  out  to  J.  A.  Keeves  and 
P.  Flemming  as  security,  and  that  that  amount  was  lost, 
le  admitted  that  he  had  taken  no  legal  steps  to  force  Mere- 
I  Brown  to  pay  said  note^^  He  and  other  witnesses,  inclu- 
l  Meredith  Brown,  testified  to  the  solvency  of  Meredith 
wn  in  1860,  and  Meredith  Brown  also  testified  that  he  still 
property,  indeed,  about  all  he  had  at  that  time,  except  the 
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slaves,  who  were  emancipated  while^they  were  his,  and  th{ 
he  had  a  little  that  he  did  not  have  then.  The  defendants  rea 
in  evidence  said  note  and  mortgage,  and  the  receipt  for  sal 
taxes,  and  cloised.  His  counsel  requested  the  Court  to  charj 
the  jury  that  a  guardian  is  bound  to  pay  interest  on  the  fum 
of  his  wards,  in  his  hands,  unless  he  proves  that  he  eoa! 
not.loan  them,  and  he  did  loan  the  money,  and  take  a  moi 
gage  on  slaves  of  sufficient  value  to  secure  the  payment 
'  the  debt,  and  the  debt  is  lost  by  reason  of  the  emancipatit 
of  the  slaves,  the  guardian  is  not  liable. 

The  Court  refused  so  to  cliarge,  but,  on  the  central 
charged  the  jury  as  follows  :  If  a  guardian  loaned  theiuon* 
of  his  ward,  he  did  it  at  his  own  risk,  and,  notwithstandin 
he  took  security,  good  at  the  time,  if  the  security  afterwar 
became  insolvent  and  the  money  was  lost,  the  loss  must  ft 
upon  tlie  guardian  ;  that  the  only  way  in  which  a  guardii 
could  be  protected  in  parting  with  the  funds  of  his  ward, 
by  investing  the  same  in  stocks,  bonds,  or  other  securiti 
issued  by  the  State,  or  in  other  property  in  pursuance  of  i 
order  of  Court;  that,  in  computing  interest,  they  would  cod 
pute  it  at  seven  j;cr  centum  per  annum  for  the  first  sev( 
years,  and  after  that,  at  six  per  centum  per  a?mwm,  and  cod 
pound  it  every  year,  unless,  -he  guardian  had  charged  bin 
self  with  interest  in  his  returns,  and  then  he  is  entitled 
ten  per  cent  on  the  amount  of  interest. 

The  jury  found  a  verdict  for  $4,800  00  and  costs  agaiu 
the  defendant.  His  counsel  moved  for  a  new  trial,  upon  tl 
ground  that  the  Court  erred  in  each  of  the  two  divisions 
said  charge,  and  in  the  third,  under  the  circumstances  of  tl 
cause;  in  refusing  to  charge  as  requested ;  in  ruling  out  the  nc 
on  Reeves  and  Flemming,  dated  in  August,  1863,  because 
was  not  stamped,  and  because  the  verdict  is  contrary  to  t 
evidence  and  the  charge  of  the  Court.  The  bill  of  exoe 
tions  does  not  state  that  the  note  on  Reeves  and  Flemming  n 
offered  as  evidence. 

Tiie  Court  refused  a  new  triai^and  this  is  assigned  as  en 
upon  each  of  said  grounds. 
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WiLUAM  EzzARD,  for  plaintiff  in  error,  said  guardians 
are  bound  to  ordinary  diligence,  Code,  sec.  2300;  Campbell 
«8.  J/fi&r,  38  Ga.  R,,  304.  As  to  computing  interest,  see 
Acts  of  1862-3,  30 ;  FaU  vs.  Simmons,  6  Ga.  B.,  265 ;  Acts 

1865-6,  86. 

Hill  &  Candler,  for  defendants  in  error.  As  to  guard- 
ian'sduties  and  liabilities,  cited  Code,  sees.  1813-15-19-22- 
34-28,  2;  Story's  Eq.  Juris.,  section  1273,  4;  2  Hill  on 
Trustees,  s.  p.,  378  ;  2  Kent's  Cora.,  230 ;  4  John's  Ch.  R., 
281;  Cobb's  Dig.,  328,  333,  337.  As  to  computing  interest. 
Code,  sees.  2549-2562.  As  to  the  request  to  charge,  34  Ga. 
B.,330;  35th,  31 ;  36th,  371,  and  said  even  if  the  Court  had 
erred,  the  verdict  was  right,  and  should  stand,  10  Ga.  K, 
429;  34th,  263 ;  26th,  171 ;  37th,  195,  and  cases  decided  at 
this  term,  Green  &  West  vs.  Cook,  and  Bruce  vs.  Cre^vs. 

Brown,  C.  J. 

The  evidence  sliows,  in  this  case,  that  the  guardian  acted 
^ith  the  caution  of  a  prudeut  man,  in  the  loan  made  to  Mer- 
rfith  Brown ;  as  he  took  a  mortgag^o  on  negro  property  worth, 
at  the  time,  ^3,000  00,  to  secure  tne  payment  of  $1,940.    It 
j^  the  doty  of  a  guardian  to   keep  the  money  of  his  ward  at 
interest,  and  if  he  fails  to  do  so,  without  good  cause,  he  is 
'iable  for  interest.     Prior  to  the  adoption  of  the  Code,  1st 
January,  1863,  the  practice  in  this  Stat€  was  for  the  guardian 
to  keep  the  money  invested ;  and,  if  he  acted  continuously 
fls  a  prudent  man  acts  in  the  transactiof)  of  his  own  business, 
aod  loaned  the  money  of  his  ward  in  good  faith,  upon  secu- 
rity which  was  undoubted  at  the  time,  and,  by  any  unfore- 
seen event  or  casualty,  the  security  became  insufficient,  and 
the  debt  was  lost,  without  fault  on  his  part,  he  was  not  liable. 
Phis  seenns  to  have  been  a  reasonable  rule. 

1.  The  rule  in  England  \w«ever  adopted,  in  practice,  in 
his  State,  in  all  its  stringency.  The  debt  of  England  is 
mmense,  and,  in  order  to  sustain  the  public  credit,  it  has 
>eeii  necessary  to  create,  as  far  as  possible,  a  demand  for  the 
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public  securities.  Hence  sprung  the  rule  of  the  English 
Chancery,  requiring  all  trust  funds,  not  secured  by  real  estate, 
to  be  invested  in  them :  See  Story's  Equity  Juris.,  126^ 
1276.  The  English  Chancellors  had  generally  been  politi- 
cians in  earlier  life;  and  they  very  well  understood  the 
public  policy  which  demanded  a  strict  enforcement  of  the 
rule.  Tiie  condition  of  Georgia  was  very  different  Prior 
to  1861,  her  debt  was  merely  nominal,  and  there  was  no 
public  j)olicy  which  required  the  trust  funds  of  her  people  to 
be  invested  in  her  own  securities.  By  the  Act  of  1845,  such 
investments  arc  authorized,  but  there  is  nothing  compnlsorr 
in  the  Act :  Cobb's  Digest,  333.  In  this  case,  we  hold  that 
the  guardian  was  not  liable  for  the  amount  lost  by  the^emao- 
cipation  of  the  slaves,  the  security,  by  mortgage  on  the  slaves^ 
having  been  ample  at  the  time  it  was  taken. 

2.  The  Ordinance  of  the  Convention  of  1865  declares 
"  that  aU  ad^  and  sales  of  executors,  administrators,  trustees^ 
and  guardians;  and  of  judicial  and  ministerial  of&cers,  had, 
done,  or  performed,  and  made  bona  fide,  and  in  pursuance  o^ 
and  under  colo7*  of  law,  since  the  19th  day  of  January,  1861i 
which  are  not  in  conflict  with  tlie  Constitution  of  the  United 
States,  and  of  the  Constitution  of  this  State,  be  and  the  same 
are  hereby  ratified  and  confirmed,"  etc.  The  Act  of  1866  b 
to  the  same  effect.  The  Ordinance  of  the  Convention  of 
1868  adopts  the  Ordinances  of  the  Convention  of  1866, 
whicii  are  of  a  legislative  character,  except  certain  Ordinances 
mentioned,  aud  gives  them  the  force  of  law.  The  12th 
section  of  the  11th  article  of  the  new  Constitution  of  this 
State,  adopts  all^OrdiiJances  of  the  Convention  of  1868,  of • 
mere  legislative  character,  and  gives  them  the  force  of  laiTi 
till  otherwise  provided  by  the  General  Assembly.  Thtfa  j 
Ordinances  and  this  provision  of  the  Constitution  mtify  the 
acta  of  guardians  and  other  trustees  who  invested  trust  fbiA 
in  good  faith,  in  State  or  Con&derate  securities  during  tk 
war,  under  the  Acts  of  the^Pbgislature  authorizing  soA 
investments. 

A  guardian  or  other  trustee,  who,  in  good  faith,  received 
Confederate  or  State  notes  or  securities^  in  payment  of  a  dcW 
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due  on  account  of  the  trust ;  when  prudent  men  were  gen- 
erally receiving  them  in  payment  of  all  dues  in  the  transac- 
tion of  their  own  business,  will,  in  like  manner,  be  protected. 
And  if  he  loaned  out  the  funds  so  received,  at  interest,  on 
what  was  at  the  time,  by  prudent  men,  considered  good  secu- 
rity, and  they  were  afterwards  lost  by  the  results  of  the  war, 
withont  fault  on  the  part  of  the  guardian  or  trustee,  he  is 
not  liable. 

■ 

3.  We  hold  that  section  2304  of  the  Revised  Code  changes 
the  rule  as  it  existed  prior  to  1st  January,  1863.     That  sec- 
tion provides  that  "  any  trustee  holding  trust  funds,  may  invest 
the  same  in  stocks,  bonds  or  other  securities  issued  by  this 
State,  making  a  true  return  of  the  price  paid  and  time  of 
pordiase.    Such  investments  shall  be  free  from  taxation  so 
long  as  held  for  the  trust  estate.     Any  other  investments  of 
irud funds  must  be  made  under  an  order  of  the  Superior 
Court,  within  the  term,  or  granted  by  the  Judge  in  vaca- 
tion, or  else  at  the  risk  of  the  trustee"    We  think  this  language 
broad  enough  to  embrace  guardians,  as  well  as  all  other 
trustees,  or  persons  having  the  management  of  trust  funds. 
The  policy  of  the  State,  at  the  time  of  the  adoption  of  the 
Code,  seems  to  have  changed.     The   expenses  then   being 
incurred  in  the  prosecution  of  the  war,   were  heavy  and  the 
debt  which  our  people  then  expected  to  pay,  was  increasing, 
Aod  it  became  an  object  to  have  trust  funds  invested  in  State 
fiecttrities;  and  all  other  investments  were  declared  to  beat 
tlierisk  of  the  trustee,  if  not  made  under  the  order  of  the 
Saperior  Court,  or  the  Judge   of  that  Court  in  vacation. 
If  this  guanlian,  without  an  order  of  Court,  invested  the 
fands  or  currency,  which  he  held  in  trust,  after  the  1st  Jan- 
uary, 1863,  in  securities  other  than  the  stocks,  bonds,  or  other 
securities  issued  by  this  State,  he  did  so  at  his  own  risk,  and 
he  is  liable  for  the  value  of  such  currency  at  the  time  of  such 
investment. 

Whether  such  an  investment,  made  at  the  time,  might  not 
lave  resulted  in  a  total  loss  of  the  sum  invested,  by  the  repu- 
tation of  the  State  war  debt,  we  need  not  enquire.  Such 
ras  the  requirement  of  the  law  as  it  then  stood,  and  as  it 
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now  stands.     If  the  guardian  had  followed  the  law,  and  loss 

had  resulted^  it  would  not  have  fallen  upon  him. 

We  do  not  deem  it  important  to  enquire  whether  or  not 

the  Court  erred  in  rejecting  the  note  for  want  of  a  stamp. 

If  the  guardian  loaned  the  currency  after  the  1st  of  Janoarj, 

1863,  and  took  personal  security,  without  an  order  of  Court, 

he  18  liable  for  its  value,  in  any  event,  under  the  rule  just 
laid  down,  and  the  Judge  did  right  to  reject  die  note  when 

tendered  in  evidence,  whether  stamped  or  not  stamped. 

We  reverse  the  judgment  of  the  Court  below,  and  direct 

that  a  new  trial  be  had  under  the  rules  above  laid  down. 


Emily  T.  Jackson  et  al,,  plaintiffs  in  error,  vs.  James  W. 

Corbin,  defendant  in  error. 

When  J.  sold  a  tract  of  land  to  I.  for  $1,600  00,  receiving  part  of  the 
purchase- money,  and  taking  the  note  of  I.  for  the  balance  of  the  pu^ 
chase- money,  and  made  a  warranty  deed  to  I.,  the  purchaser,  and 
afterwards  died  insolvent,  and  within  a  short  time  after  the  death  of 
J.,  a  judgment  creditor  of  J.  levied  an  execution  upon  the  land,  to 
satisfy  a  judgment  obtained  against  J.,  anterior  to  the  sale  of  the 
land  to  I.,  and  a  bill  was  filed  by  the  widow  of  J.,  in  behalf  of  her- 
self and  her  minor  children,  alleging  the  insolvency  of  her  deceased 
husband,  and  claiming  a  year's  support  out  of  the  $900  00  notegiveo 
for  the  land,  as  being  the  only  property  lefl  for  that  purpose,  and  also 
alleging  that,  if  the  land  should  be  sold  by  the  judgment  creditor,  io 
satisfaction  of  his  debt,  the  purchaser  of  the  land  would  successfolly 

'<  defend  the  note  as  against  her  and  her  children,  on  the  ground  of 
failure  of  title,  and  thereby  defeat  her  claim  to  her  year's  support  oat 
of  the  note  given  to  her  deceased  husband  for  the  land,  which  is  unpaidi 
and  which  is  the  only  remaining  estate  left  out  of  which  she  can  obuio 
her  year's  support :  Held,  that  it  was  error  in  the  Court  in  dissolnog 
the  injunction  upon  the  foregoing  state  of  facts,  inasmnch  as  the  widow 
was  entitled  to  her  year's  support  out  of  the  $900  00  note,  and  th»l 
the  sale  of  the  land  should  have  beeki  restrained  until  the  rights  9tA 
equities  of  the  parties  could  be  adjusted  upon  the  final  hearing  of  th# 
cause. 

Widow's  year's  support.  Equity.  Injunction.  Deoiicd 
by  Judge  Green.  Spalding  Superior  Court.  Februtrf 
Term,  1869. 
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'bia  obtained  a  judgment,  in  1861,  against  Jethro 
30.  Other  persons,  in  the  same  year,  obtained  other 
lents  against  Jackson.  In  1838,  Jaekson,  in  consider- 
jf  $1,600  00,  conveyed  to  Samuel  D.  Irvin,  by  deed, 
I  warranty  of  title,  certain  land,  receiving  all  the  pur- 
money  except  $900  00,  and  for  that  took  Irvin's  note. 
>n  aflerwards  died,  leaving  his  wife,  Emily  A.,  and  four 
en,  with  no  other  property  besides  said  promissory  note. 
!  administration  on  Jackson's  estate,  said  plaintifl^  in 

had  them  levied  upon  the  premises  bought  by  Irvin. 
vidow,  in  behalf  of  herself  and  children,  filed  a  bill 
t  said  plaintiff  in  Ji.  Jos.,  averring  said  facts,  and  cer- 
thcrs  as  to  payment  and  fraud  in  the  procurement  of, 
and  in  the  use  of  said  Ji.  Jos.,  and  claiming  that  in&B- 
as,  if  the  premises  were  sold  by  the  aherifif,  Irvin's  note 

not  be  collected,  and  her  year's  support  would  be 
y  defeated  for  want  of  assets,  prayed  injunction  against 
le.  The  injunction  was  granted.  Corbin  answered  the 
enying  the  allegations  as  to  payment  of  h'isfi.fdf,  and 
Taud,  and  prayed  for  a  dissolution  of  the  injunction. 
il  D.  Irvin,  by  amendment,  was  made  a  party  complain- 
on  such  denial  by  Corbin,  Judge  Green  dissolved  the 
B  to  him,  and  that  is  brought  up  for  review. 

EfBAn,BY,  S.  D,  Irvin,  for  plaintiff  in  error. 
t&  XusxALLY,  for  defendant, 

:,J. 

inity  of  tliG  complainant's  bill  in  this  case,  is  based 
iHowing  Hiatement  of  facts:  In  1861,  Corbin  ob- 
Kjndgment  agiiinst  Jackson.  In  1868,  Jackson  sold 
^f  Jftnd  to  Irvin  for  the  sum  of  $1,600  00,  the  pur- 
fifKgiog  part  nf  the  purchase- money  for  the  land,  and 
gm  not«  to  Ja<.'kson  for  $900  00,  which  is  still  due 
ttpaid.  Jackson  conveyed  the  land  to  Irvin  by  deed, 
y  0^  tUk.    Jackson  afterwards  died,  leaving  his 
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wife,  the  complainant,  and  four  minor  children,  leaving  no 
property  besides  the  ^900  00  note  given  by  Irvin  to  him  for 
the  land.  Shortly  after  Jackson's  death,  Corbin  had  his  exe- 
cution levied  upon  the  land  to  satisfy  his  judgment  which 
bound  the  land,  in  the  hands  of  Irvin,  the  purchaser  from 
Jackson.  The  complainant,  as  the  widow  of  Jackson,  in 
behalf  of  herself  and  children,  filed  her  bill,  claiming  a 
year's  support,  under  the  provisions  of  the  statute,  out  of  the 
8900  00  note  given  for  the  land,  alleging  that  if  the  land 
is  sold  under  Corbin's  execution,  Irvin  will  successfully 
defeat  the  collection  of  his  note  given  for  the  land,  which  is 
the  only  property  left  by  Jackson,  and,  by  that  means,  she 
will  be  wholly  deprived  of  a  year's  support  for  herself  and 
children  and  prayed  an  injunction  against  the  sale  of  the 
land  until  she  could  have  her  year's  support  for  herself  and 
children,  allowed  her  out  of  the  note  of  Irvin,  who  has  been 
made  a  party  to  the  bill.  By  the  2530  section  of  the  Codci 
the  widow  and  children  of  a  deceased  testator,  or  intestate, 
whetjjer  the  estate  be  solvent  or  insolvent,  are  entitled  to  a 
year's  supjKjrt  out  of  the  estate  as  a  part  of  the  necessary 
expenses  of  the  administration  thereof,  in  preference  to  all 
othei*  debts,  of  not  U^as  than  $100  00,  and  if  the  estate  does 
not  exceed  in  value  the  sum  of  $500  00,  the  whole  estate 
may  be  set  apart  for  that  purpose,  and  it  makes  no  difference 
whether  administration  has  been  granted  on  the  estate  or  not: 
Code,  sec.  2459.  If  this  land  should  be  sold  in  satisfaction 
of  Corbin's  judgment,  Irvin  could  defeat  the  payment  of  his 
$900  00  note  given  to  Jackson  for  the  land,  which  constitntw 
all  the  property  which  Jackson  left  at  the  time  of  his  death, 
out  of  which  his  widow  and  children  can  claim  their  year's 
support ;  so  that  the  sale  of  the  land  in  satisfaction  of  Go^ 
bin's  judgment  debt,  necessarily  defeats  the  year's  support  to 
be  allowed  the  widow  and  children  out  of  the  intestates, 
estate,  in  preference  to  any  other  debt.  In  our  judgment, 
the  widow  and  children  of  Jackson,  under  the  proyisionB  of 
the  Code,  have  an  equitable  right  to  have  the  sale  of  the 
land  enjoined  according  to  the  statement  of  facts  made  in  thft 
record,  until  a  suitable  provision  for  their  year's  support  caa 
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be  provided  for  them  out  of  the  Irvin  note,  and  the  rights  of 
the  respectiTe  parties  to  the  bill  be  adjusted  according  to  the 
principJes  of  equity  and  justice,  as  regulated  by  law  ujion  the 
final  faeariDg  of  the  case. 

Let  the  judgment  of  the  Court  helow  dissolving  the  injunc- 
tion be  reversed. 


0.  EocKWELL,  pltuntifT  in  error,  vs.  D.  G.  Proctor,  de- 
fendant in  error. 

Vhta  &  salt  was  inaliUted  in  a.  Jasticc-  Court  hj  the  plBiDtiff  againBt  the 
defendftnt,  as  an  inn-keeper,  lo  recover  the  value  of  a  loat  overcoat, 
worth  $80  00,  which  had  been  received  b;  a  negro  then  in  charge  of 
the  hotel,  and  officiating  therein  as  the  servant  of  the  inn-keeper  dur- 
ing Ilia  alxence,  aod  deposited  in  the  usual  place  of  depositing  the 
goods  of  the  inn-keeper's  guests,  upon  their  arrival  at  the  hotel:  Ifeld, 
that  the  Jnstiee-Conrt  had  Jurisdiction  of  the  sabject  matter  of  the 
iBit,  and  that  the  defendant  was  liable  as  an  inn-keeper,  to  the  plaintiff 
for  the  valne  of  the  lost  overcoat,  under  the  state  of  Acts  disclosed  hjr 
the  record  in  this  case. 

Lin-keepers.  Jurisdiction  of  Justice-Courts.  Decided  by 
Judge  Green.  Monroe  Superior  Court.  Xovember  Term, 
1869. 

f  Soektrell  sued  Proctor,  in  the  Justice-Court,  as  an  inn- 
,  for  the  value  of  an  overcoat  lefl  at  said  inn,  and  lost. 
plead  the  general  issue,  and  that  he  never,  as  said 
(hbe^per,  bad  said  coat.  The  oase  was  on  the  appeal. 
ft%ocswEL.i.  t^tified  that  he  arrived  at  Forsyth,  went 
e  hotel  kept  by  Proctor,  and  was  met  in  the  reception 
n  1^  a  negi'o  man,  Guilford,  who  handed  him  the  book 
h  guests  registered  their  names.  No  white  person  was 
Rockwell  roistered  his  nameand  walked  out.  He 
I,  aud  found  no  person  hut  Guilford  and  a  negro  bar- 
*  asked  Guilford  where  guests  deposited  their  bag- 
rercoals.  Guilford  replied, "  there,  on  those  shelves.' 
1  pulled  off  hia  overcoat,  and  asked  Guilford  and  the 
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barber  if  it  would  be  safe  there,  and  they  both  said  it  woul^- 
He  left  his  overcoat  on  said  shelves,  and  again  went  out  on 
business.     When  he  returned,  his  overcoat  was  gone.    HCc 
enquired  for  defendant,  was  told  he  was  at  his  store  in  a  dif- 
ferent part  of  town,  went  to  see  him,  and  asked  payment  for 
the  overcoat.     Proctor  refused   to  pay  him.     He  said  his 
overcoat  was  worth  $30  00,  that  its  price  was  045  00 ;  but 
he  paid  only  $40  00  for  it.     He  showed  by  another  witness 
that  Proctor  had  been  keeping  an  hotel  in  said  house  since 
December,  1861. 

Plaintiff  closed.  Defendant's  attorney  moved  to  dismiss 
the  cause  because  it  was  a  suit  for  damages,  and  not  for  a 
trespass,  and,  therefore,  the  Justice-Court  had  no  jurisdiction. 
The  Court  overruled  the  motion,  upon  the  ground  that  it 
came  too  late,  as  the  general  issue  had  been  plead,  and  do 
plea  to  the  jurisdiction  had  been  filed  at  the  first  term. 

Proctor  then  testified  that  said  reception  room  was  a  part 
of  his  hotel,  but  that  his  habit  was  to  take  the  baggage  of 
guests  toa  private  room,  and  lock  it  up  ;  that  his  son,  who 
usually  attended  to  the  hotel,  was,  that  day,  absent,  in  the 
country,  on  business,  and  that  he  was  at  his  store;  that  Guil- 
ford was  employed  by  him  as  a  wagoner,  and  not  to  keep  tiie 
hotel,  and  said  barber  had  nothing  to  do  with  the  hotel.  He 
further  said  that  Rockwell  told  him  his  overcoat  cost  him 
$50  00. 

The  jury  gave  a  verdict  for  the  plaintiff  for  $30  00  and 
costs.  *  Proctor's  attorney  sued  out  a  certiorari^  allying  that 
the  Justice  erred  in  not  dismissing  said  cause,  and  that  the 
verdict  was  contrary  to  law,  and  without  evidence  to  support 
it.  The  Court  sustained  the  certiorari  on  both  grounds^  and 
this  is  assigned  as  error. 

James  S.  Pinckard,  for  plaintiff  in  error. 

A.  D.  Hammond,  (by  the  Reporter,)  for  defendant. 
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This  vas  an  action  instituted  by  the  plainttlF  in  a  Jnstice- 
Coart  against  the  defendant,  as  an  inn-keeper,  to  recover  the 
valae  of  a  lost  overcoat,  proven  to  be  worth  §30  00,  The 
«i8€was  brought  before  the  Superior  Court  by  writ  of  cer- 
liorori,  alleging  that  the  Justice-Court  erred  in  not  dismiss- 
iogthe  case  for  want  of  jurisdiction,  and  that  the  %'er(lict 
WIS  contrary  to  law,  and  without  evidence  to  support  it.  The 
Superior  Court  sustained  the  certiorari  on  both  grounds, 
vliii^  decision  of  the  Superior  Court  is  assigned  for  error 
here. 

This  was  not  an  action  of  trespaxt  but  an  action  upon  the 
mjiKaj  co7i6Yid  of  the  inn-keeper.  There  is  always,  in  law, 
>D  ii^ied  ootUraH  with  a  common  inn-keeper,  to  secure  his 
guests'  goods  in  his  inn :  3rd  BI,  Com.,  164.  Private  duties 
on;  trise,  either  from  statute,  or  flow  from  relations  created 
l)y  contract,  express  of  implied.  The  violation  of  any  such 
tpmfic  duty,  accompanied  with  damages,  gives  a  right  of 
XJlioQ,  When  a  transaction  partakes  of  the  nature  both  of 
itoft  and  a  contiact,  the  party  plaintiff  may  waJKe  the  one, 
ndrely  solely  upon  the  other:  llevtsed  Code,  sees.  2903- 
904.  The  Justice-Court  had  jurisdiction  of  the  subject 
■Wter  of  the  suit  in  this  ca.'^,  the  more  especially  as  the 
ilAndant  plead  to  the  merits  of  the  action,  without  except- 
Og  to  the  jurisdiftion  of  the  Court:  Code,  3409. 
I'An  inn-keeper  is  bound  to  extraordinary  diligence  In  pre- 
plHng  the  property  of  his  guests  entrusted  to  his  care,  and 

rde  for  the  same  if  stolen,  when  tlie  guests  have  com- 
with  all  rexsonable  rules  of  the  inn  :  Code,^2091.  It 
IjUpi  necessary  to  show  actual  delivery  to  the  inn-keeper; 
HiMting  the  goods  in  a  public  room  set  apart  for  such 
PJUa,  is  a  delivery  to  the  inn-keeper:  Code,  2092;  Saa- 
pbA  WhUuker  vB.  Clark,  37  Qa.  R„  242.  The  overcoat 
jadspwited  on  the  shelf  in  the  hotel,  as  directe<l  by  the 
ittDO  io  charge  thereof  by  the  permission  of  the  inn-keeper, 
nog  his  abscnoe.  It  was  the  duty  of  the  inn-keeper, 
'  htmselfj  or  competent  servants  or  agents,  to  take 
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charge  of  the  goods  of  his  guests,  and  if  he  allowed  persons 
to  officiate  in  that  capacity,  during  his  absence,  in  his  hotel, 
he  is  responsible  for  their  conduct,  and  for  the  loss  of  the 
goods  deposited  therein  as  directed  by  such  servants  or  agents; 
and  it  is  no  sufficient  answer  for  the  inn-keeper  to  say,  after 
the  goods  are  lost,  that  the  persons  whom  he  permitted  io 
officiate  in  that  capacity,  during  his  absence,  were  not  his 
servants  or  agents.  In  our  judgment,  the  verdict  of  the 
jury  in  the  Justice-Court  was  right,  under  the  law  and  facts 
of  the  case,  and  that  the  Court  below  erred  in  sustaining  the 
certiorari. 

Let  the  judgment  of  the  Court  below  be  reversed. 


Geoege  R.  Sims  et  al,   plaintiffs  in  error,  vs.  M/lbtha 

Sims  et  al,  defendants  in  error. 

1.  An  heir-at-law,  before  he  can  claim  any  part  6f  an  estate  as  dislrib* 
utee^  mast  account  for  advancements  at  their  value  at  the  time  of  the 
advancements. 

2.  In  the  distribution  of  intestate^s  estate,  a  memorandum,  kept  by  the 
parent,  of  his  advancements  to  his  children,  indicating  a  scheme  oi 
distribution  of  Specific  articles  in  kind,  is  only  evidence  of  the  fact  of 
the  advancements,  etc,  prima  facie  of  their  value,  and  its  indications 
of  the  intestate's  scheme  for  the  distribution  of  his  estate  will  be  nn* 
heeded,  unless  the  paper  be  proven  as  a  will. 

8.  The  valu^  of  an  estate,  at  the  time  of  the  first  distribution,  is  the 
proper  criterion  for  arriving  at  the  rights  of  the  heirs-at-law,  with 
respect  to  advancements. 

Distribution  of  estates.  Advancements.  Decided  by  Judg^ 
William  M.  Reese.  Oglethorpe  Superior  Court.  Octo- 
ber Term,  1867. 

The  bill  of  George  R.  Sims  and  Charles  W.  Sims  agaii^ 
the  persons  herein  named,  filed  in  September,  1861,  m*"* 
the  following  case :  John  Sims,  of  said  county,  died  on  tb« 

day  of J  intestate,  and  complainants  became  ^^ 

administrators,  and,  as  such,  took  possession  of  his  esta^ 
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8  heirs  and  next  of  kin  are  Martha  Sims,  his  widow, 
lam  J.  SiiDS,  William  G.  Sims,  Salina  Arnold,  daughter 
intestate  and  wife  of  George  W.  Arnold,  three  minor 
Idren  of  John  M.  Sims,  deceased,  and  complainants.  But 
!  difficalty  in  the  distribution  of  the  estate  is  presented.  It 
iiis:  Intestate,  before  his  death,  made  advancements  of 
■tain  property  to  certain  of  his  children,  as  follows : 
To  Isham  J.  Sims,  in  December,  1838,  three  negroes;  on 
e  18th  of  December,  1847,  two  other  negroes ;  on  the  26th 
'  December,  1861,  two  other  negroes,  and  at  divers  times, 
;her  property,  consistiog  of  lands,  money,  etc  :  to  William 
i.  Sims,  in  December,  1837,  three  negroes;  in  December, 
1847,  two  others ;  on  the  26th  of  December,  1851,  two  others, 
md  &t  divers  times,  other  property :  George  W.  Arnold,  in 
DeMmber,  1838,  four  negroes;  in  December,  1847,  two 
others,  and  on  the  26th  of  December,  1851,  two  others,  and 
itdivera  times,  other  property,  consisting  of  lands,  etc;:  to 
MdM.  Sims,  in  his  life-time,  in  November,  1839,  three 
Bcgncs;  in  December,  1847,  two  others;  on  the  26th  of 
"Wmber,  1851,  two  others,  and  otlier  property  at  other 
^Wa:  to  George  R.  Sims,  in  December,  1847,  five  negroes; 
•"the  26th  of  December,  1851,  two  others,  and  other  prop- 
er it  divers  times.  Which  advancements  are  more  fully 
lUtd  in  exhibits  attached  to  the  bill.  Nu  value  was  affixed 
■^intestate  upon  any  of  the  advanced  property.  Charles  W. 
8|B8  and  Martlia  Sims,  having  received  no  advancements, 
Igimihat  they  are  entitled  to  be  made  fully  equal  to  the 
WO  children  bpfore  any  distribution  of  the  estate,  and  that 
SjK  who  received  said  negroes,  so  advanced,  should  account 
WUteir  value  at  the  dates  of  the  respective  advancements. 
iW^tbildren  who  received  the  advancements,  insist  that  be- 
Ijlteof  emancipation  of  the  slaves  they  should  not  account 
■Hheadvauofeil  slaves,  and  that  Charles  W.  and  Martha 
^WU  be  made  equal  to  them  only  as  to  the  other  property 
••dvaaced. 

ITiojf  prayed  that  the  contesting  heirs  should  interplead 
*i>eUl«this  dispute  so  that  complainants  might  know  how 
e  the  estate.    The  exhibits  attached  to  the  bill 
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were  copied  from  intestate's  book  of  advancements,  and  we 
as  follows : 

NO.  1. 

"December,  1838.  I,  John  Sims,  given  to  ray  so 
Isham  J.  Sims,  two  lots  of  land,  No.  5,  in  the  12th  ai 
No.  5,,  in  the  13th  District  of  Monroe  county,  three  n 
groes;  one  fellow,  20  or  25  years  of  age,  one  girl  16  or  ] 
years  of  age,  and  one  boy,  10  years  of  age;  one  horse,  brid 
and  saddle,  two  cows  and  calves,  one  thousand  (1,000)  lb 
pork,  bed  and  furniture. 

"  Dec'r  18th,  1847.  Two  negroes — girl,  11  years  of  ag 
boy,  9  years  of  age.  Also  (1600)  sixteen  hundred  dollars  i 
cash  in  place  of  land. 

"January,  1850.     One  thousand  dollars. 

"  Dec'r  26th,  1851.  Two  negroes — girl,  10  years  of  age 
boy,  11  years  of  age;  also  31^000  in  cash.  I  now  coDside 
all  equal  up  to  this  date. 

"Sept.  24th,  1853.  Now,  I  have  given  ($1,000)  and  bed 
and  furniture  more  to  my  son,  Isham  J.  Sims. 

"May  28th,  1858.  Give  to  my  son,  I.  J.  Sims,  1,000 dol- 
lars in  cash. 

"Dec'rTth,  1859.  Given  to  my  son,  I.  J.  Sims  1,000  dol- 
lars in  cash.    I  now  consider  all  equal  up  to  this  date,  1860 

NO.  2. 

"  Dec.,  1837.     I,  John  Sims,  given  to  my  son,  Wm.  G- 

Sims,  two  lots  of  land,  No.  155  and  No, ,  in  the  H^^ 

District  of  Troup  country,  three  negroes;  fellow,  20  or  2t 
years  of  age,  girl,  14  or  15  years  of  age,  boy,  12  years  ^ 
age,  one  horse,  bridle  and  saddle,  two  cows  and  calves,  1,00^ 
lbs.  pork,  bed  and  furniture. 

"Sept.,  1846.  $650  to  purchase  lot  of  land  from  P^ 
Phillips. 

"Dec.  1847.  Two  lots  of  land,  Nos,  156  and  157,  in  tl 
11th  District  of  Troup  County,  in  lieu  of  ($1600)  sixtec 
hundred  dollars;  two  negroiss;  girl,  11  years  of  age,  hoff 
years  of  age. 
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*'  Jan.,  1850.     Oae  thousand  dollars  id  cash. 

"Dec.  26tli,  1851.  Two  negroes;  girl  9  or  ten  years  of 
8ge,  boy  12  years  of  age.  I  now  consider  all  equal  up  to 
tliisdate.  Also  ($1,000)  in  cash,  given  to  Wra.  G.  Sims. 
One  bfd  and  furniture,  (81,000)  one  tliousaad  dollars.  Sept. 
2itli,  1853. 

"Rec'd  of  John  Sims,  my  father,  ($1,000)  one  thousand 
ilollarg.    April  30th,  1858.  W.  G.  Simb. 

"Apr.  1860.  Given  to  my  son,  Wra.  G.  Sims,  one  thous- 
and dollars  in  cash.  I  now  consider  all  equal  up  to  this 
dale,  I860." 

NO.  3. 

"Dec  1838.  I,  John  Sims,  given  unto  my  son-iii-Iaw, 
"■  W.  Arnold,  two  lots  of  land,  one  in  Upson  county  and 
""^  ia  Talbot  couuty,  one  negro  fellow,  25  years  of  age,  one 
"cgro  woman,  17  years  of  age,  one  negro  child,  2  or  3  years 
'^  >ge,  one  liorse,  bridle,  and  saddle,  1,000  lbs  pork,  2  cows 
■"d  wives,  bed  and  furniture. 

"Dec  1847,  Sixteen  hundred  dollars  in  cash,  one  negro 
£'fl.  11  years  of  age,  and  negro  boy,  9  years  of  age. 

"Jao.,  18.00.     One  thousand  dollars  in  cash. 

"Dec.  26tli,  1851.  Twonegrpes;  girl,  15  years  of  age, 
H  e  years  of  age.  Also  ($1,000)  one  thousand  dollars  in 
*''■    I  now  consider  all  equal  up  to  this  date. 

"Given  to  G.  W.  Arnold  one  bed  and  furniture,  and  also 
^  ill,00O)  one  thousand  dollars.     Sept.  24th,  1853. 

"fiec'd  of  John  Sims,  my  father-in-law,  $1,000)  one 
l^fewaaod  dollura.     Apr.  30tli,  1858.  G.  \V.  Arnold. 

!, "Apr. 30th,  1860.     Given  to  my  son-in-law,  G.  W.  Ar- 

.     :  thousand  dollars  in  cash. 
Kr^ioow  consider  all  equal  up  to  this  date,  1860." 

KG.  4. 

,  ISii).     I,  John  Sims,  given  to  my  son,  John  M. 
^%  ittii  loLs  of  land,  Nos.  3  and  33,  in  1st  District,  Coweta 
■■Knty.    ^igo  one  negro  fellow,  25  years  of  age,  one  negro 
il5!p*i  20  years  of  age,  one  girl,  16  years  of  age,  one  bors«, 
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bridle,  and  saddle,  2  cows  and  calves,  one  bed  and  fumitur 
1,000  lbs  pork. 

*'Dec.,  1847.     Two  lots  of  land,  No.  31,  in  the  Ist  DL 
trict,  and  256,  in  the  2nd  District,  Coweta  county,  in  lieu 
sixteen  hundred  dollars,  1  negro  girl,  11  years  of  age,  1  bo; 
9  years  of  age. 

"  Jan.,  1850.     81,000  in  cash. 

"  Dec.  26th,  1851.  One  negro  girl,  14  years  of  age,  l)Oj 
7  years  of  age.  Also  ($1,000)  one  thousand  dollars  in  cash 
I  now  consider  all  equal  up  to  this  date. 

"  Mar.,  1854.  I  now  give  my  son,  John  M.,  ($1,000)  one 
thousand  dollars  in  cash,  and  one  bed  and  furniture. 

"Rec'd  of  John  Sims,  my  father,  ($1,000)  one  thousaod 
dollars.     Apr.  36th,  1868.  John  M.  Sims. 

**  Apr.  30th,  1860.  Given  to  ray  son,  John  M.  Sims,  one 
thousand  dollars  in  cash. 

"  I  now  consider  all  equal  up  to  this  date,  I860.'* 

NO.  5. 

"Dec.,  1847.  I,  John  Sims,  given  to  my  son,  Geo. B. 
Sims,  a  settlement  of  land,  lying  in  Coweta  and  Fayette 
counties,  containing  976  acres,  more  or  less,  five  negroes ;  one 
fellow,  25  years  of  age,  one  boy,  15  or  16  years  of  age,  one 
woman  and  child,  one  girl,  9  or  10  years  of  age,  one  horse, 
bridle,  and  saddle,  two  cows  and  calves,  one  bed  and  furni- 
ture, 1,000  lbs.  pork. 

"  Jan.,  1850.     One  thousand  dollars  in  cash. 

"Dec.  26  th,  1851.  Two  negroes ;  one  girl,  15  years  of  ag^j 
boy,  9  years  of  age.  Also  ($1,000)  one  thousand  dollars  ifl 
cash.     I  now  consider  all  equal  up  to  this  date. 

"  Given  to  Geo.  R.  Sims,  one  bed  arid  furniture,  and  al*> 
(81,000)  one  thousand  dollars.     Sept.  24th,  1853. 
.  "  Rec'd  of  John  Sims,  my  father,  ($1,000)  one  thousand 
dollars."   Apr.  30th,  1858.  G.  R.  SiMS. 

"  Given  to  my  son,  G.  R.  Sims,  one  thousand  dollars  il» 
cash.     I  now  consider  all  made  equal  up  to  this  date,  ISfiO. 

George  R.  Sims  answered  that  the  statements,  in  theUlI^ 
were  strictly  true,  with  this  addition :   Martha  Sims  was  &9 
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third  vife  of  the  intestate,  and  by  her,  tlie  intestate  had  no 
children.  The  ni^roes  owned  by  her  at  the  date  of  bis  said 
marriage,  were  kept,  by  intestate,  separate  and  apart  from 
his  aiTD,  on  the  lands  of  said  Martha,  and  he  intended  that 
»i(l  Martha  should  have  them  at  his  death,  as  George  R. 
understood.  The  advancements,  especially  of  negroes,  were 
ialeaded  to  be  in  kind,  and  not  according  to  value.  His 
scheme  waa  to  make  liis  cliildren  equal  hy  advancements  in 
kind,  lod  he  reserved  slave  for  those  children  to  whom  be 
had  not  made  any  advancements,  out  of  whom  they  might 
tute  their  equal  shares  of  negroes,  and  testator  had  these 
negroes,  as  slaves,  at  his  death.  Since  testator's  death,  all 
other  things  advanced  by  intestate,  have  been  paid  in  equal 
portions  to  the  uuadvanced  heirs,  and,  in  fact,  all  the  heirs 
lisveicceived  equal  portions  of  the  estate,  and  if  the  advanced 
ban  shall  have  to  account  for  the  advanced  slaves,  at  the 
^t^  of  the  advancements,  the  unadvanced  heirs  will  get  so 
ninch  as  to  make  an  unequal  distribution  of  the  estate.  This 
defendant  insists  that,  because  of  emancipation,  the  advance- 
"'rats  of  slaves  should  not  bo  counted,  and,  if  the  slaves 
'Qiiat  be  brouglit  into  hotchpot,  they  should  he  put  in  with 
>U  Ibe  other  slaves  of  intestate,  and  the  whole  estate  should 
Ik  valued  at  the  date  of  intestate's  death,  which  was  before 
^nxucipation,  and  the  slaves  owned  by  the  intestate,  at  his 
-  ^h,ehon!d  be  set  apart  to  the  unadvanced  heirs,  till  tbey 
I  *WftjiiaI  with  the  others  as  to  negroes,  and  then  the  rera- 
Wof  the  estate  should  bedivided  equally.  This  defendant 
{pmcd  and  believes  that  intestate  told  Charles  W.  Sims 
iht  take  his  portion  of  the  negroes  home,  and  put  them 
That  his  scheme  was  to  divide  in  kind,  and  that 
mlerstood,  is  evidenced  hy  certain  receipts  on  intes- 
»k  of  advancements,  as  follows :  "  I,  Charles  W. 
■eby  acknowledge  that  I  have  received  my  thousand 
|lsnd  from  the  estate  of  John  Sims,  to  make  me  equal 
idvanced  by  said  dcc'd  to  his  elder  children.  This 
,  1867."  Said  land  was  received  in  1862,  during 
ferilife.  "Received  of  G.  R.  Sims  &  C.W.Sims,, 
tatore  on  the  estate  of  John  Sims,  late  of  Oglethorpe 
au  XXZtz— 8. 
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county,  one  thousand  acres  of  land,  making  me  equal  U 
other  legatees  in  land  given  off  in  said  John  Sims'  lifet 
The  said  land  being  given  by  conrmissioners  appointed  bj 
Court  of  Ordinary,  for  the  purpose  of  making  Martha  ! 
equal  in  lands.  Also  five  thousand  dollars  in  cash,  to  n 
Martha  Sims  equal  in  money  given  to  the  other  legate 
children  in  John  Sims'  lifetime.  Also  two  beds  and  fi 
ture,  one  horse,  bridle  and  saddle,  two  cows  and  calves, 
thousand  pounds  of  pork.  All  of  the  above  received  b 
R.  Sims  and  C.  W.  Sims,  administrators  of  John  Sims,  la 
Oglethorpe  county,  for  the  purpose  of  making  Martha  S 
widow  of  John  Sims,  equal  to  the  other  legatees  givei 
during  his  lifetime.     Jan'y  4th,  1866. 

Her 

MARTHA  ><!  SIW 

mark.  ^ 

"  Test.    Wm.  G.  Sims." 

"  Rec'd  of  C.  W.  Sims  and  G.  B.  Sims,  administrators 
estate  of  John  Sims,  five  thousand  dollars  for  money  adv-ai 
the  other  legatees  during  the  lifetime  of  said  John  Si 
Also  two  beds  and  furniture,  one  horse,  bridle,  and  sad 
two  cows  and  calves,  one  thousand  pounds  of  pork, 
above  makes  C  W.  Sims  equal  in  money  and  the  other  a 
cles  mentioned,  up  to  the  present  date.  C.  W.  SIMS 

"January,  4th,  1866. 

"  Test.     Wm.  G.  Sims." 

The  widow's  dower  has  been  assigned,  and  no  objectioi 
made  to  it.  He  prayed  for  a  decree  framed  so  as  to  ] 
counsel  fees  and  expenses  of  distribution,  and  then  to  div 
the  estate,  ^xcept  the  lands,)  into  six  equal  shares,  and  t 
the  proceeds  of  the  land,  (except  the  dower  lands,)  be  divi< 
into  six  equal  shares,  and  that  one  share  be  given  to  eacl 
the  six  claimants. 

Charles  W.  Sims  answered,  admitting  the  statement  of 
bill,  and  praying  that  the  advanced  heirs  should  be  char| 
with  the  value  of  the  advancements,  at  the  dates  of  advaii 
ments,  before  they  should  take  any  part  of  said  estate. 
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stated  that  there  was  no  contest  between  the  claimants,  except 
as  io  the  negroes.  Martha  Sims  answered,  and  made,  for 
heiseir,  the  same  claim  and  statement  made  by  Charles  W. 
Sims. 

When  the  cause  came  on  for  liearing,  all  the  parties  ad- 
mitted that  the  statements  in  the  bill  and  answer  of  Greorge 
B.  and  Charles  W.  Sims  were  true,  and  said  answers  were 
adopted  as  the  answers  of  the  other  defendants.  "It  was 
admitted  that  John  Sims  died  iu  1864,  m  the  latter  part  of 
thevear,  and  his  administrators  qualified  soon  after;  that 
there ffere no  debts  against  the  estate;  the  administrators 
Mid  heirs  met  for  distribution  in  1865,  when  the  negroes  were 
wordileaa,  by  reason  of  the  events  of  the  war,  and  the  unad- 
VMced  heirs  were  offered  the  negroes,  but  did  not  consent  to 
reaiTethem,  as  they  were  valueless." 

After  argument,  it  was  agreed  that  the  Chancellor  should 
decide  the  questions  arising  on  this  state  of  facts,  and  that 
ither  party  might  sue  out  a  writ  of  error  to  the  Supreme 
Court.  The  Chantiellor  decided  that  those  to  whom  negroes 
™  been  advanced  fchould  account  for  them  at  their  values 
^'ihe  dales  of  advaoeemeiits,  without  hire  or  interest;  that 
«llie  negroM  held  by  inteatate  at  his  death,  liad  been  eman- 
fpated,  they  should  not  be  reckoned  in  estimating  the  estate 
[  *"ftiislributioQ. 

George  R.  Sims,  as  administrator,  and  the  advanced  heirs 
I  *^igQ  said  decision  as  e 


1  -2.  H.  Hill,  (by  the  Reporter,)  for  the  plaintiffs  iu  error, 

I^HiTTirEW.s  &  Reed,  Toombs  &  DuBose,  for  defendants, 

^Insiij'g  Code,  sees.   2538,  2541-2;  Harris  vs.  Allen, 

^G&.  R.,  180  ;  Hand  vs.  Armstrong,  34  Ga.  R.,  232  ;  Bass 

••Wire,  34  Ga.  R.,  380  ;  Ereeman  vs.  Bass,  34  Ga.  R.,  363. 
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Sims  e^  al,^  vs,  Sims  et  fU, 

McCay,  J. 

1.  Our  Code,  sections  2538  to  2542,  settles,  with  precisio 
that  a  child,  who  has  received  advancements,  shall  account  H 
them  if  he  proposes  to  come  in  as  a  distributee,  and  tli 
advancements  shall  be  estimated  at  their  value  at  the  iiw. 
they  were  received,  unless  there  was  a  value  fixed  at  the  tim 
by  agreement.  The  fact  that  an  advancement  has  becon 
valueless, *y  destruction,  or  death,  or  emancipation,  since 
was  received,  or  that  it  has,  by  growth,  oi  by  appreciatioj 
become  more  valuable,  has  nothing  to  do  with  it.  Indee< 
it  would  seem  to  be  the  express  intent  of  the  statute  to  setti 
this  very  matter,  as  it  does,  by  enacting  that  the  value  of  th 
advancement,  at  .the  time  of  its  reception,  is  the  criterion 
Code,  sec.  2542.  We  see  no  difiTerence  between  the  loss  of  f 
slave  by  death,  or  his  depreciation  in  value,  so  as  to  be  wortfc 
less  from  sickness,  and  his  loss  by  the  act  of  the  government— 
by  emancipation.  It  is  true  that  the  sudden  emancipation  ol 
the  slaves  of  the  State,  by  the  results  of  the  late  war,  has,  as 
to  this  kind  of  property,  made  the  law  of  the  Code,  perhapS) 
an  unjust  one.  The  whole  advancement  has  been  lost,  and 
the  estate  out  of  which  the  heirs  are  to  get  their  portions,  has 
suffered  in  the  same  way.  So  that  it  now  often  occurs  that 
an  advanced  child  has  to  account  for  an  advancement,  whik 
those  who  have  not  been  advanced,  and  who  have  lost  then 
share  of  an  estate  by  emancipation,  gets  compensation  io 
other  property.  Several  such  cases,  as  well  as  the  presentj 
have  come  under  my  observation.  We  are  inclined  to  think 
that  this  rule,  prescribed  by  the  Code,  needs  some  modifica^ 
tion,  to  meet  the  extraordinary  circumstances  in  which  w^ 
now  find  ourselves.  But  this  modification  is  not  the  business 
of  the  Courts.  The  Code  is  plain  and  positive,  and,  as  ^ 
general  rule,  experience  proves  that  it  is  wise  and  just.  An^ 
if  the  anomalous  state  of  things  produced  by  emancipation* 
has,  as  we  think,  in  the  main,  true,  made  the  rule,  to  son»< 
extent,  unjust  and  inequitable,  the  remedy  is  with  the  L^ 
islature,  and  not  with  the  Judiciary.  A  Court  has  no  powc^ 
to  mould  the  rules  of  law  to  suit  the  changed  circumstanoci 
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of  the  country.  We,  therefore,  are  constrained  to  obey  the 
law,  although  in  this,  and,  perhaps,  in  many  other  instances 
of  advancements  of  slaves,  it  is  not  strictly  equitable.  •  If  a 
remedy  is  needed,  it  is  for  the  Legislature  to  supply  it. 

2.  If  one  die  without  a  will,  the  law  provides  how  his 
estate  shall  be  distributed,  and  nothing  is  a  will  that  does 
not  comply  with  the  requirements  of  the  statute.  A  memo- 
orandum  of  the  intestate,  no  matter  how  clearly  proven,  his 
dying  words,  \r\  the  presence  of  all    his  family,  no  matter 

.  how  just,  unless  it  can  be  proven  as  a  will,  can  receive  no 
notice  from  the  Courts. 

To  allow  these  memoranda,  kept  by  the  testator,  perhaps 
with  great  care  and  fairness,  to  point  out  how  his  estate  shall 
be  distributed,  would  be  to  repeal  the  whole  law  on  the  sub- 
ject of  wills  and  the  distribution  of  estates.  The  deceased 
died  testate,  or  intestate.  If  the  former,  his  will  must  be 
probated  according  to  law.  If  the  latter,  then  the  law  points 
ont  the  mode  of  distribution,  and  his  wishes  have  nothing  to 
do  with  it. 

Suppose  the  book  kept  by  him  had  said  in  express  language, 
"I  wish  my  children  to  be  equal  at  my  death,  and  that  my 
estate  shall  be  divided  in  kind,  giving  each  of- the  heirs  not 
advanced,  specific  articles,  such  as  the  advanced  children 
have  gotten,  and  this  without  regard  to  the  value  of  the 
articles."  This  would  clearly  be  a  will.  It  would  dispose  of 
his  property  differently  from  the  disposition  made  by  law. 

Shall  we  do,  by  inference,  that  which  we  could  not  do,  had 
thet^tator  directed,  in  words,  not  executed  as  a  will  ?  Clearly 
°<>t-  The  statute  prescribes  the  effect  of  these  memoranda  of 
advancements.  1st.  They  are  evidence  of  the  fact  of  the  ad- 
vancement. 2nd.  They  are  'prima  facie  evidence  of  its  value. 
But  they  are  not  a  will,  and  they  can  have  no  force  as  a  will, 
^Qse  not  executed  as  the  law  requires :  Code,  2539. 

3.  The  Code,  section  2542,  provides  that  the  advancements 
shall  bear  interest  from  the  time  of  the  first  distribution. 
Ihis  is  directed  to  take  place  in  twelve  months  from  the 
^nainistration.  Clearly,  therefore,  the  first  distribution  is 
the  time  fixed  by  law  for  estimated  the  value  of  the  advance- 
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ments,  and  the  value  of  the  estate.    What  the  estate  is  worth, 
at  that  time,  after  paying  the  debts,  added  to  the  advance- 
ments brought  in,  and  the  whole  divided  by  the  number  of 
distributees,  is  the  share  of  each. 
Judgment  aflfirmed. 


Barney  Hawkins,  plaintiff  in  error,  vs.  Thurston  An- 
drews, defendant  in  error. 

When  the  Court  below  granted  a  new  trial  on  the  gronnd  that  two  of  the 
jurors  who  tried  the  case,  were  members  of  the  grand  jury,  and  had 
found  a  true  bill  against  the  defendant  for  the  same  trespass  on  tha 
criminal  side  of  the  Court,  which  fact  was  not  known  to  the  defendant 
until  a//er  the  trial:  Held,  that  this  Court  will  not  control  the  dis-^ 
cretion  of  the  Court  below  in  granting  the  new  trial. 

New  trial  because  jurors  incompetent.  By  Judge  WoB- 
RILL.     Muscogee  Superior  Court.     November  Term,  1868. 

Hawkins  brought  trespass  vi  d  armis,  against  Andrews  for 
unlawfully  beating  him,  etc.,  and  obtained  a  judgment  against 
him. 

Andrews'  counsel  moved  for  a  new  trial,  and  the  Judge 
granted  it  upon  the  ground  that  two  of  the  jurors  who  tried 
said  cause  were  of  the  grand  jury  who  had  found  a  true  biU 
against  said  Andrews  on  account  of  said  trespass,  Andrews 
being  ignorant  of  that  fact  until  after  the  trial.  This  is 
assigned  as  error. 

Ramsey  &  Ramsey,  Pat.  Brannon,  for  plaintiff  in  error, 
cited  sees.  3858-3860,  3847. 

Ingram  &  Crawford,  (by  the  Reporter,)  for  defendant 
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Wabneb,  J, 

The  Court  below  grautcd  a  new  trial  iu  this  case,  on  the 
grouad  that  two  of  the  juroi-s  who  tried  it  lia<l  been  mem- 
bers of  the  grand  jury  who  had  found  a  true  bill  against  the 
defendant  for  the  same  trespass  on  the  criminal  side  of  the 
Conrt,  whioli  is  now  assigned  for  error  here.  By  the  com- 
mon law,  jurors  must  be  omni  excepthne  majores,  and  it  was 
a  principal  cause  of  challenge  that  one  had  formerly  been  a 
juror  in  the  same  cause :  3rd  Bl.  Com.,  363.  This  principle 
of  tlie  common  law  was  reci^nized  and  affirmed  by  this  Court, 
in  the  caBa  of  The  Mayor,  etc..  of  Columbus,  vs.  Goetchins,  7 
Ga.  R.,  139.  The  defendant  was  ignorant  of  the  fact  that 
the  two  jurors  were  disqualiSed,  until  aflcr  the  trial.  In  our 
judgment,  there  was  no  error  in  the  Court  below  in  granting 
a  Kvr  trial  in  this  case,  and  this  Court  will  not  interfere  with 
tW  exercise  of  its  discretion  In  doing  so. 
Iiet  the  judgment  of  the  Court  below  be  affirmed. 


L Z. Steisheimer,  pkintiS*  In  error,  m.  I.  Coleman,  de- 
fendant in  error. 

L  VImb  k  party  is  testifying,  and  his  counsel  objects  to  hia  answering  a 
,  if  the  ohjection  ia  good  it  ts  right  to  keep  him  from  answer- 
Bit,  though  he  wishes  to  answer.     (B.) 

^improper  admission  in  evidence  of  a  paper,  is  no  ground  for  nev 

V%hen  the  fact  shown  bj  it  ig  proved  b;  other  legal  evidence.    (R. ) 

,0  ground  IVjr  a  new  trial  that  the  jury  tooli  to  their  room  certain 

to  which   Iiiid  been  ruled  ont  because  they  were  not  stamped, 

GeemeiJ  lo  have  occurred  by  mistake,  and  it  was   doubtful 

any  olje^:iion  wm  made  to  the  jury's  taking  them,  and  the 

pntl  therein  mentioned  were  proved  by  other  testimony.     (R.) 

ice  is  in  conflict,  and  no  rule  of  law  has  been  violated 
ildnry  of  Ihe  plaintiff  in  error,  this  Court  will  not  control  the  ■ 
m  of  the  Court  below  in  refusing  to  grant  a  new  trial. 

4ce  bv  ihe  Judge.     Motion  for  new  trial.     Before 
BWoKKiLJ..     Muscogee   Superior   Court.     November 
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Coleman  sued  Steinheimer  upon  an  account,  as  follows: 

Rent  of  store  from  28th  Feb^,  1866,  to  Ist  October,  1866,  $1,000  00 

Wrapping-paper,  twine,  etc., 6  00 

Personal  services  in  selling  his  goods,  @  $30  00  per  month, 

from  IstMarch,  to  13th  August, 160  00 

Board  from  8th  April  to  1st  July,  @  $40  00  per  month, 109  30 

Washing  and  ironing  during  same  time, -  10  00 

Use  of  horse  and  buggy  almost  every  day  from  1st  March  to  28th 

July, 200  00 

Money  paid  at  his  request  to  Morris  (carpenter,)  for  putting 

backs  to  cotton-cards — paid  28th  July,  1866, 86  25 

Freight  and  expenses  paid  for  him,  July  12th,  1866, $8  45 

Do.         Paid  July  14th, 1  39  9  84 

Insurance  paid  for  him  toll.  B.  Murdock,  AgH.,  22nd  June,...  39  50 

$1,674  89 
Cr.  by  cash  for  his  goods  sold  from  1st  July,  1866,  to  13th  Aug., 

1866,...., 90  50 

Balance, $1,479  89 

Tlie  plea  was  the  general  issue.     On  the  trial  the  plaintiff 
testified  that,  on  or  about  the  1st  of  March,  1866,  he  rented 
to  defendant,  from  the  28tli  of  February,  1866,  till  the  fol- 
lowing October,  sufficient  room  in  plaintiff's  store  for  defend- 
ant to  keep,  exhibit  and  sell  his  goods,  at  the  agreed  price  of 
$1,000  00.     Defendant  did  so  occupy  said  store  from  the  1st 
of.  March,  1866,  to  the  13th  of  August,  1866.     He  sold 
defendant's  goods  for  him,  and  considered  this  service,  wrap- 
ping-paper and  twine  worth,  at  least,  $30  00  per  month; 
that  defendant  agreed  to  pay  what  said  services  were  reason- 
ably worth ;  that  he  boarded  defendant  from  the  8th  of  April, 
1866,  till  the  following  July,  at  the  agreed  price  of  $40  00 
per  month,  defendant  to  have  his  washing  done  elsewhere,  but 
it  was  done  by  plaintiff's  servants,  and  worth  $10  00;  that 
almost  daily,  from  the  1st  of  March,  1866,  till  the  28th  of 
June  following,  the  defendant  used  plaintiff's  horse  and 
buggy,  to  carry  him,  defendant,  to  the  butcher  pen,  to  cany 
his  goods  to  the  auction  store,  and  to  ride  his  wife,  using  it 
sometimes  three  or  four  times  in  a  day,  and  also  used  plain- 
tiff's servant  as  a  driver,  agreeing  to  pay  therefor  what  was 
right ;  that  a  horse  and  buggy  cost  $5  00  pa*  diem  at  the 
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17  stable,  aad   plaintiff  thougbt  such   use   was   worth 

0  00;  that  he  paid  the  carpenter  as  chained  in  the  bill  of 
iiculara;  that  he  paid  for  defendant  $9  84  to  the  Mus- 
«  Railroad  Company  for  freight,  and  to  Murdock,  for 
iring  defendant's  goods,  $35  60 ;  that  the  defendant  Iiad 

1  bitn  nothing  on  any  of  said  accounts,  but  was  entitled 
he  credit  stated  in  the  bill  of  particulars. 

Jpon  cross- examination,  he  testified  that  he  paid,  as  rent 
said  store,  S25  00  per  month  from  July  to  October,  1865, 
1 11,000  00  from  October,  1865,  till  October,  1866;  that 
Inoeor  July  there  was  a  misunderstanding  about  the  rent 
:b  the  landlord,  and  he  agreed  to  pay  the  landlord  $3,- 
S  upon  the  agreement  of  defendant  that  he  would  pay 
iOOO  00 ;  that  defendant  had  many  damaged  goods,  and 
Died  tbem  to  aod  from  the  auction  store  very  often  ;  that 
Biititnore  merchant,  (whose  name  he  did  not  recollect,)  had 
oed  to  pay  plaintiff  83,000  00  for  the  store,  and  buy  his 
ek  at  a  large  per  ceid.  above  costs;  that  be  did  not  agree 
tb  defendant  to  keep  and  sell  his  goods,  and  to  take  there- 
'  twenty-five  per  cent,  of  the  profits ;  that  in  February 
Wowed  $300  00  from  defendant,  but  repaid  it  about  the 
tb  of  April,  1866;  that  his  servant  told  ^im  defendant 
i  her  to  do  his  washing,  and  paid  nothing  but  a  rotten 
^ Worth  only  twenty-five  cents;  that  defendant  had  no 
daaive  control  of  the  horse  and  buggy,  but  ordered  it 
pi  be  wished, 

Kntiff 's  counsel  tendered  in  evidence  two  receipts,  pur- 
pg  to  be  signed  "  Hunter,  Ag't,"  for  81  50,  and  $8  34, 
dy,  for  freight  due  the  Muscogee  Railroad  Company, 
e  objected  to  upon  the  grounds  that  Hunter  was 
Urn  to  be  the  agent  of  said  company,  or  that  the  sig- 
lis.  The  objeiTtions  were  overruled.  They  also 
Btweeipt  for  |36  25,  signed  by  said  Morris,  carpen- 
idone  for  ?>39  50,  signed  by  Murdock,  insurance  agent, 
.•dio  Court  rgectcd  because  they  were  unstamped. 
^ftodant's  counsel  introduced  seven  witnesses  to  impeach 
f  pliMtiff,  five  of  whom  testified  that  because  of  his  char- 
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acter  they  would  not  believe  him  on  oath;  the  other 
said  they  would  believe  him. 

The  defendant  then  testified  that  he  put  his  goods  i 
plaintiff's  store  upon  an  agreement  that  twenty-five  per  c 
of  the  profits  should  be  paid  plaintiff  for  rent,  and  that 
defendant  went  North,  plaintiff  daily  took  out  his  said 
therefor;  that  he  never  agreed  to  pay  $1,000  00  for  i 
could  have  gotten  such  room  as  plaintiff  furnished  hin 
$25  00  for  three  months'  rent ;  that  he  sold  goods  for  pi 
tiff,  and  considered  their  services  in  that  regard  as  a  fair 
off;  tliat  the  agreed  price  for  his  board  was  $30  00 
month,  and  was  regularly  paid,  and  he  paid  the  servani 
the  occasional  washing  which  she  did  for  him;  that  he  n^ 
hired  the  horse  and  buggy,  but  did  occasionally  use  i 
plaintiff  had  testified,  having  no  idea  that  he  was  chai 
for  it ;  but  used  it  as  a  friend  uses  such  property  of  ano 
friend,  and  that  he  never  used  them  over  fifteen  or  tw< 
times,  except  when  riding  with  plaintiff  to  and  from 
meals  at  plaintiff's  request;  that  the  items  of  $36  25,] 
Morris,  and  $9  84  paid  freight  to  the  Muscogee  Raili 
Company,  were  correct,  but  he  had  not  paid  them  becaus 
and  plaintiff  had  not  settled  for  his  goods  sold  by  plai 
while  he,  defendant,  was  in  New  York ;  that  he  repaid  pi 
tiff  the  $39  50  paid  by  him  to  Murdock,  insurance  ag 
that  he  never  took  any  receipt  from  plaintiff. 

During  this  cro&s-examination,  defendant  admitted  tha 
had  been  turned  out  of  the  ministry  of  the  Jewish  Synag( 
in  said  county,  and  was  asked  by  plaintiff's  counsel  wh; 
was  turned  out.  Defendant's  counsel  objected  to  his  ans 
ing  the  question.  Defendant  expressed  his  willingnes 
answer.  The  Judge  asked  the  plaintiff's  counsel  ii 
insisted  upon  the  question,  and  he  replied  affirmatively, 
then  asked  defendant's  counsel  if  they  insisted  on  their 
jection,  and  they  said  they  did.  Thereupon,  the  Ji 
turned  to  the  defendant,  on  the  witness-stand,  and  said,  i 
enough  for  the  jury  to  hear  him,  "  I  am  perfectly  willin 
hear  your  explanation,  but  as  your  counsel  objects^  I  i 
sustain  the  objection." 
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After  the  Court  charged  the  jury,  the  Judge  direcled  the 
plaintiff's  counsel  to  band  the  papers  to  the  jury.  Where- 
npoD,  he  took  up  a  package  containing  the  said  receipts  for 
!l  50,  $8  34,  $36  25,  and  $39  SO,  and  two  other  notes  or 
Koeipts,  signed  by  Hunter,  as  agent  for  tiie  Muscogee  Kail- 
mi  Company,  which  two  last  had  never  been  tendered  in 
evideace,  and  it  was  admitted  in  the  argument  that  they  had 
Bothing  to  do  with  the  case,  and  said,  "  shall  I  give  Oieae 
p^WB  to  the  jury  ?"  The  Court  replied  in  the  affirmative, 
,  lad  the  jury  took  the  package.  The  jury  found  for  the 
ptiiolif  for  $312  69,  with  interest  from  Ist  January,  1869, 
udcoetB. 

Defendaot's  counsel  moved  for  a  new  trial,  upon  the  grounds 

iWtheverdict  was  contrary  to  the  weight  of  the  evidence ; 

that  the  said  remark  of  the  Judge  to  the  defendant  while  on 

Aettsod,  was  error;  that  his  allowing  the  jury  to  take  out 

■id  psck^e  of  papers  over  defendant's  objection,   was  also 

Wfor.    Wlien  tlie  motion  for  new  trial  came  on  for  hearing, 

pltintiflr  's  counsel  stated   that   he   did   not    recollect  that 

Ckr  was  any  objection  made  to  the  jury's  taking  out  said 

pubge,  and  the  Judge  said  he  did  not.    E.  J.  Mosos  stated, 

« Ilia  place,  that  lie  conducted  the  cause  for  defendant,  and 

I  iHadant  was  anxious  to  explain  said  receipts,  but  he  refused 

I  toillow  him  to  do  so,  because  the  Court  had  ruled  them  out; 

L  tlut  Id  tlie  afternoon  of  the  same  day,  B.  J.  Moses,  Jr.,  told 

1  Wmthat  the  Court  had  allowed  them  to  goont  with  the  jury, 

«be  replied  to  R.  J.  Moses,  Jr.,  that  "  it  was  unheard  of." 

^Denber  of  the  jury  made  an  affidavit  that  ^hen  the  package 

Vlunded  to  the  jury  "Mr.  Moses  said  something  about 

9  noetpts  going  out,  but  he,  (affiant,)  cannot  remember 

Nothing  else  appearing,  the  Court  refused  a  new 

^ud  this  is  assigned  as  error 

8  &  Gerhard,  for  plaintiff  in  error. 

P*lfcBENSiNG,  for  defendant  in  error.  
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Brown,  C.  J. 

It  is  the  right  of  the  Court,  in  the  exercise  of  a 
diseretiOD  during  the  trial  of  a  cause,  to  propound  to  c 
on  either  side  any  question  he  may  think  proper  or  pe 
to  the  case. 

1.  When  a  party  has  given  up  the  management 
case  to  his  counsel,  and  is  on  the  stand,  testifying  as 
ness,  and  a  question  is  propounded  by  the  opposing  o 
to  which  his  counsel  objects  as  illegal,  but  he  expres. 
willingness  to  answer,  it  is  not  error  in  the  Court, 
question  propounded  be  illegal,  to  sustain  the  objectio 
refuse  to  allow  the  answer  to  be  given  in  evidence 
jury. 

2.  When  one  of  the  items  in  plaintiff's  account, 
money  paid  by  plaintiff  to  a  railroad  company,  for  i 
of  defendant,  and  plaintiff  tenders  a  receipt  from  the 
of  the  company,  signed  as  agent,  showing  the  pa 
which  is  objected  to,  because  it  is  not  in  proof  that  the 
signing  the  receipt,  is,  in  fact,  agent,  or  that  it  is  in  his 
writfng,  and  the  Court  overrules  the  objection,  and 
the  receipt  to  b^  read  in  evidence,  and  the  defendant, 
testimony,  afterwards  admits  that  plaintiff  did  pay  ft 
to  the  railroad  company,  the  precise  amount  mentic 
the  receipt,  the  admission  of  the  receipt  in  evidenc< 
ground  for  a  new  trial.  • 

3.  When  two  items  in  the  account  are  for  money  p 
plaintiff,  for  the  use  of  defendant,  at  his  request,  and 
tiff  offers  in  evidence  the  receipts  of  the  person  to  wh« 
money  was  paid,  which  are  ruled  out  because  they  i 
stamped,  and  the  defendant  admits,  in  his  testimon; 
plaintiff  paid  for  him,  to  each  of  said  persons,  the  t 
specified  in  the  receipt,  but  swears  that  he  paid  back  to 
tiff  the  money  which  he  paid  to  one  of  them,  whi 
plaintiff,  in  his  testimony,  denies,  and  the  receipts  ai 
mitted,  by  the  Judge,  to  be  carried,  by  the  jury,  U 
room,  with  the  other  papers  in  the  case,  to  which  defei 
counsel  afterwards  states,  in  his  place,  he  objected,  ai 
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of  the  jurors  afterwards  swears  that  be  heard  defendant's 
counsel  say  something  about  the  papers  going  to  the  jury, 
but  cannot  state  what  he  said,  and  does  not  stat^  that  the  jury 
either  read  or  considered  the  receipts,  and  neither  the  Judge 
nor  opixMing  counsel  have  any  recollcctioD  that  such  objec- 
tion was  made.  Held:  that  the  fact  that  the  jurj- carried 
oat  the  receipts  under  these  circumstances,  is  no  sufficient 
(anw  for  a  new  trial. 

Tlie  foregoing  written  decision,  made  by  the  Court  during 
thesession,  is  sufficient  to  a  clear  understanding  of  the  rul- 
ings ia  this  case,  and  I  do  not  deem  it  necessary  to  enlarge. 

4.  The  evidence  was  in  conflict,  and  it  was  the  province  of 
Injury  to  weigh  it,  and  determine  upon  its  credibility.  No 
fuleoflaw  was  violated  on  the  trial  to  the  injury  of  the 
plaintiff  in  error. 

Judpnent  affirmed. 


loHs  C.  F.  SIcCooK,  plaintiif  in  error,  vs.  Paulina  F. 
Cocsiss,  defeudant  in  error. 

V^  C.  tnd  Yj.,  a  freedman,  entered  into  an  agreement  to  rent  land, 
•■iBike  a  crop  for  that  jear,  and,  in  purauance  of  such  agreement, 
^tAittreedniBn,  rented  land  from  M.,  and  cnltivated  the  same,  and 
itcrop  thereon,  and,  from  the  evidence  in  the  record,  the  jury  had 
e  that  M.  had  kuontedge  of  the  agreement  bctiteen 
!  manner  in  which  they  were  ^^king  and  making 
gclher:  Held,  that  M.  could  not  retain  out  of  the  proeeeda 
Irop  E.'e  sliare  thereof  for  provisions  furniahed  to  E.,  without 
t  of  C,  the  more  eapecially,,  when  it  appears  that  M.  had 
cHal  coDiract  with  E.,  the  freedman,  to  furniah  him  provi- 
vthat  year,  and  had  taken  other  accuTity  therefor. 

view  of  the  facts  of  this  case,  as  prosenied  bj  the  re- 
la  Court  below  did  not  err  in  refnsing  to  charge  the  Jurj  as  re- 
%  nor  in  the  charge  as  given  to  the  jury  on  the  trial  of  the  case, 
Kibe  tcotioD  for  a  nev  trial  was  properly  refuaed. 

a  for  new  trial.     Before  Judge  Worrill.     Chatta- 
iBperiyr  Court.    March  Term,  1869. 
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Mrs.  Cousins  brought  an  action  for  money  had  and 
ceived,  against  McCook,  and  on  the  trial  the  evidence 
as  follows : 

She  testified,  that  she  and  a  negro  named  Edmund 
1866,  contracted  to  farm  together,  upon  land  rented  i 
Duncan's  estate,  and  from  McCook ;  she  was  to  furnish 
feed)  two  mules,  and  her  two  sons  to  work ;  he  to  find  1 
self  and  hands :  and  they  were  to  divide  the  crop  equ 
She  sent  the  negro  to  McCook  to  rent  his  land,  and 
negro  reported  to  her  that  he  had  rented  it  for  han  the 
grown  on  it.  Her  sons  and  mules,  with  the  negro,  t 
$800  00  worth  of  cotton  on  that  place,  of  which  she  clai 
$221  00.  She  paid  the  blacksmith's  bills,  and  furnli 
the  tools.  About  the  1st  of  January,  1867,  she  demai 
her  part  of  the  cotton  from  McCook,  and  he  took  it  a) 
in  the  night,  and  would  not  say  whether  he  owed  her 
thing  or  not.  She  got  none  of  the  provisions  furnishe< 
McCook  to  the  negro;  the  contract  under  which  McC 
furnished  the  provisions  to  the  negro  was  made  six  w 
before  the  negro  rented  the  land,  and  S.  D.  Harp  stood 
negro's  security.  She  and  the  negro  also  cultivated 
Duncan  place. 

A  witness  testified,  that  while  McCook  was  taking 
bales  of  the  cotton  to  Columbus,  he  asked  McCook  i 
part  Mrs.  Cousins  would  get,  and  he  replied,  but  a  si 
part,  after  the  negro  settled  his  provision  account. 

McCook  testified,  that  about  the  1st  of  February,  II 
he  furnished  sara  negro  said  land,  a  mule  and  its  feed, 
the  negro  agreed  to  find  himself,  cultivate  the  land  in  cot 
and  give  McCook  half;  at  the  same  time,  he  agreed  to 
nish  the  negro  with  provisions  for  himself  and  his  fan 
thirteen  in  number,  and  the  negro  bound  the  whole  of 
half  of  the  crop  for  payment  for  said  provisions.  He 
not  know  Mrs.  Cousins  in  the  contract,  nor  what  con< 
she  had  with  the  negro.  He  admitted  that  her  children 
mules  worked  on  his  land,  and  said  his  mule  worked  on 
Duncan  place.     He  admitted  that  he  sold  all  the  cotton 
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841  21,  and  proved  his  account  against  the  negro,  araount- 
Qgto$571  00. 
A  witness  testified  that  Mrs.  Cousins  told  her  she  had  no 
Dterest  in  the  cotton  made  by  the  negro  on  the  McCook 
jlace.  McCook's  wife  testified  that,  in  June  or  July,  1866, 
Mrs.  Cousins  told  her  that  she  did  not  expect  to  get  any  of 
that  cotton.  And  said  Harp  testified  that,  in  the  spring  of 
1866,  she  said  to  hira,  that,  under  the  contract,  she  was  not 
to  have  any  of  that  cotton. 

The  Court  chargeil  the  jury,  that  if  the  evidence  showed 
that  the  negro  rented  the  land  from  McCook,  and  promised 
to  give  him  half  of  the  crop  raised  on  it,  and  that  the  negro 
and  Mrs.  Cousins  agreed  to  cultivate  the  land  together,  and 
divide  the  part  which  would  fall  to  them,  and  that  it  was 
part  of  the  negro's  and  McCook's  contract  that  McCook 
shoald  retain  said  crop,  and  sell  it,  and  reimburse  himself 
for  supplies  furnished  to  the  negro,  then  McCook  could  not 
Rtaio  the  entire  proceeds  of  the  cotton,  unless  it  appeared 
that  Mrs.  Cousins  was  a  party  to  or  agreed  to  it. 

He  was  requested  by  defendant's  counsel  to  charge  the 
jory,  that  if  McCook,  at  the  time  he  contracted  with  the 
negro,  did  not  know  of  the  arrangement  between  her  and 
the  negro,  he  had  the  right,  under  his  contract  with  the 
negro,  to  retain  the  entire  proceeds  of  the  sale  of  the  cotton 
tordmburse  himself  for  supplies  furnished  the  negro  under 
said  contract.     The  Judge  would  not  so  charge. 

The  jury  found  for  the  plaintiff,  $225  00.. 

McCook's  counsel  moverl  for  a  new  trial,  upon  the  grounds 
that  the  charge,  and  refusal  to  charge,  were  erroneous,  and 
because  the  verdict  was  contrary  to  law,  and  the  charge,  and 
the  evidence. 

At  a  subsequent  time,  they  moved  to  amend,  by  adding  a 
ponnd  upon  newly-discovered  evidence.  But  the  affidavit 
^  the  party  did  not  state  specifically  what  facts  he  had  dis- 
overed,  nor  what  witnesses  would  testify  to  them,  but  gene- 
illythat  he  expected  to  show  important  facts  going  to  prove 
lat  Mrs.  Cousins  had  no  interest  in  the  cotton  raised  on 
[cCook's  place. 
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The  Judge  refused  a  new  trial,  and  this  is  assigned  as 
error. 

D.  H.  BuRTS,  for  plaintiff  in  error,  cited  37  Ga.  E.,  94, 
as  to  the  refusal  to  charge ;  37  Ga.  R,  676 ,-  31  Ga.  R., 
34 — 128,  as  to  newly-discovered  evidence;  and  as  to  grant- 
ing new  trials,  37  Ga.  R.,  557 ;  30  Ga.  R.,  476 ;  25  Ga. 
R.,  184. 

E.  G.  Raiford,  for  defendant,  said  the  negro  could  not 
bind  Mrs,  Cousins^  part  of  the  crop,  Irwin's  Code,  sees.  2678, 
2907;  the  newly-discovered  evidence  is  cumulative  only, 
Grubb  vs.  Kalb,  37  Ga.  R.,  464 ;  and  is  immaterial,  Moore 
vs.  Ulm,  34  Ga.  R.,  569 ;  Code,  sec.  3665 ;  McCook  has 
no  lien  on  the  cotton,  Wyatt  vs.  Turner,  37  Ga.  R.,  640. 

Warner,  J. 

The  error  assigned  to  the  judgment  of  the  Court  below  in 
this  case,  is  in  overruling  the  motion  for  a  new  trial  on  the 
several  grounds  specified  in  the  motion  therefor.  It  appears 
from  the  record  that  Mrs.  Cousins,  the  plaintiff  below,  and  a 
freedman  by  the  name  of  Edmund,  entered  into  a  contract  to 
farm  together  on  rented  land  ;  that  they  rented  the  Duncan 
place  for  that  purpose,  and  also  rented  land  from  McCook; 
the  defendant,  and  worked  both  places  during  the  year  ISfiS* 
It  also  appears  that  six  weeks  before  the  land  was  rented 
from  the  defendant  Edmund,  the  freedman,  had  made  an 
independent  contract  with  him  to  furnish  him  (Edmund, 
with  provisions  for  that  year,  for  which  one  Harp  stood 
Edmund's  security.  The  dispute  between  the  parties  isi^ 
relation  to  the  defendant's  retaining  the  proceeds  of  the  reni' 
er's  share  of  the  crop  to  pay  for  provisions  furnished  Bo- 
mund,  to  the  exclusion  of  Mrs.  Cousins,  who  claims  b^J 
share  thereof  as  one  of  the  contracting  parties.  There  ^ 
evidence  in  the  record  from  which  the  jury  had  the  right* 
presume  that  the  defendant  had  knowledge  of  the  termft  ^ 
the  agreement  between  Mrs.  Cousins  and  Edmund,  as  to  t* 
manner  in  which  they  were  working  and  making  a  crop  * 
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getheron  the  rented  land;  and  if  so,  the  defendant  had  an 
right  to  retain  ont  of  her  share  of  the  proceeds  of  tlie  crop 
what  vas  due  him  for  provisions  furnislied  Edmund,  without 
Iier  coDsent,  the  more  especially  when  it  appears  that  six 
weeks  before  the  land  was  rented  to  Edmund  and  Mrs.  Coos- 
ins,  the  defendant  had  made  a  apeeiai  contract  with  Edmund 
to  famish  him  provisions  for  that  year,  and  had  taken  other 
and  iodependent  security  therefor.  The  defendant  should 
p«j  Mrs.  Cousins  her  share  of  the  crop  made  on  the  land, 
ud  if  Edmund's  share  thereof  is  not  sufficient  to  reimburse 
bim  far  prdvisions  furnished,  then  he  must  look  to  Edmund 
lod  lits  security  for  the  balance  that  may  be  due. 

Tin  cbat^  requested  of  the  Court  by  the  defendant's* 
wiusel  was  properly  refused,  on  the  ground  tliat  it  assumed 
Aalthe  defendant  had  the  right  to  retain  the  entire  proceeds 
of  ibe  Bale  of  the  cotton,  to  reimburse  himself  for  supplies 
loniished  the  negro  under  the  contract,  whereas,  in  no  event 
did  he  bare  the  right  to  retain  the  entire  proceeds  of  the  sale 
<^  the  cotton  to  reimburse  himself,  unless  the  provisions  fur- 
iiidied  should  be  of  sufficient  value  to  amount  to  the  entire 
fweeds  of  the  sale  of  the  cotton,  which  was  proved  to  have 
been  $841  21.  The  evidence  of  the  witnesses  on  the  trial 
*»  conflicting,  but  their  credibility  was  a  question  for  the 
H 

Hie  ground  taken  for  newly  discovered  evidence  is  entirely 
too  Hgne  and  uncertain  to  sustain  a  motion  for  a  new  trial. 
oTiew  of  the  facts  of  this  case,  as  disclosed  by  the  record, 
Sweof  the  opinion  that  the  Court  below  did  not  err  in  re- 
gto  charge  the  jury  as  requested,  nor  in  the  charge  as 
feAiid  that  the  motion  for  a  new  trial  was  properly 

H jndgment  of  the  Court  below  be  affirmed. 


> 
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Lovelace  vs.  Smith  et  aL 

John  H.  Lovelace,  plaintiff  in  error,  vs.  Chas.  A.  Smith 

d  aL,  defendants  in  error. 

A  suit  was  instituted  on  a  guardian's  bond  against  the  principal  and tt- 
curity  to  recover  the  amount  of  a  judgment  alleged  to  have  been  m- 
dered  against  the  guardian,  and  when  the  judgment  was  offered  b 
evidence  it  appeared  to  have  been  rendered  against  the  defeodtBl 
therein  in  his  individual  capacity,  and  not  as  guardian.  The  plaiotii 
then  moved  the  Court  to  amend  the  judgment,  upon  the  ground  thitil 
was  rendered  upon  a  note  signed  by  the  defendant  in  his  individual  tt 
pacity,  but  in  the  body  thereof  promised  to  pay  the  plidntifftk 
amount  specified  in  the  note  ^'  as  guardian,- '  without  stating  for  vAoi 
he  was  guardian.  The  Court  refused  the  motion  to  amend  the  jn^P 
ment,  and  non-suited  the  plaintiff's  case  upon  the  evidence  offered  li 
charge  the  guardian  and  his  security  in  a  suit  upon  his  guardian's  bod 
for  the  amount  of  the  judgment  claimed  by  the  plaintiff :  Heldy  thattb 
guardian  could  not,  by  any  contract,  bind  the  estate  of  his  ward  80  tt 
to  render  his  security  liable  therefor,  other  than  such  as  are  spedal!] 
allowed  by  law,  as  provided  by  the  Code,  and  that  there  was  no  errti 
in  the  refusal  of  the  Court  to  allow  the  judgment  to  be  amended,  bd^ 
in  granting  the  non-suit,  upon  the  statement  of  facts  contained  in  tin 
record. 

Suit  on  guardian's  bond.  Amendments.  Decided  by  Jadg 
WoRRiLL.     Harris  Superior  Court.     April  Term,  1869. 

On  the  13th  of  December,  1865,  Smith  made  three  prom- 
issory notes,  payable  one  day  after  date,  signed  "  Chas.  A 
Smith,"  in  which  the  promise  is  as  follows:  "I,  as  guardian 
promise  to  pay  Jolin  H.  Lovelace  or  bearer,"  etc. 

Upon  these  notes  Lovelace  brought  "complaint"  agains 
Smith  as  "guardian  for  Catharine  N.  Simpson  and  Louisa  J 
Simpson."  Smith's  attorney  confessed  judgment  to  the  plain 
tiff,  and  Lovelace's  attorney  entered  up  judgment  as  follows 
"  Whereupon  it  is  considered  by  the  Court  that  the  plainti 
do  recover  of  the  defendant  the  sum  of  lour  hundred  an 
ninety-six  dollars  and  sixty  cents,  for  his  principal  debt;  tl 
further  sum  of  twenty-eight  dollars  and  ninety-one  cents  f 
his  interest,  and  the  sum  of  six  dollars  for  his  costs  of  si 
in  this  behalf  laid  out  and  expended,  and  defendant 
mercy." 

Subsequently,  an  action  against  Smith  and  Wm.  E.  Fj 
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ey  ffsa  brought,  ia  the  name  of  the  Ordinary,  for  the  use  of 
Uvelaoe,  averring  Uiat  Smith,  in  December,  1860,  with  Far- 
ley as  his  security,  gave  a  guardiau's  bond,  to  be  void  if 
Smith  should  do  and  perform  all  the  duties  of  guardianship 
hr  the  person  and  property  of  said  Simpsons,  as  the  law  re- 
fuind  of  him,  (the  bond  is  set  out  in  hcec  verba ;)  that  Love- 
Wehad  obtained  his  said  judgment  "against  the  defendant, 
Charles  A.  Smith,  upon  three  promissory  notes,  given  in  his 
reprreentative  character,  and  that  said  Smith,  as  guardian, 
etc,,rerasGS  and  has  failed  to  pay  said  judgment,  and  that 
aid  defendant  is  wholly  insolvent,"  and  therefore  was  guilty 
of  a  breach  of  said  bond,  etc.  Its  conclusion  is  in  the  usual 
hm.  • 

When  this  last  cause  came  on  for  trial,  counsel  for  Love- 
lace moved  to  amend  said  judgment,  so  as  to  make  it  bind 
the  estate  of  said  wards  in  Smith's  hands,  the  avowed  ob- 
pi  being  to  use  it,  when  so  amended,  as  evidence  in  the 
anse  oo  trial.  The  Judge  refused  to  allow  the  amendment, 
ttd  no  other  evidence  was  offered.  Defendant's  attorney 
then  moved  to  dismiss  the  cause,  and  the  Judge  dismissed  it. 

Complaint  is  made  here  of  each  of  said  rulings  of  the 
Judge. 

L  L.  Stanpoed,  for  plaintiff  in  error,  cited  Irwin's  Code, 
bt  3,444  i  J.  J.  of  Inf.  Court  Irwin  Co.  vs.  Sloan,  et  al. ; 
Wk  R.,  38. 

fJiS.  M.  MoBLEY,  by  L.  E.  Bleckley,  for  defendant, 
(1  that  B:»d  notes  did  not  bind  the  effects  of  the  wards ; 
fcGfcR,  56;  7tb,  43-4;  8th,  241 ;  25th,  240;  Byles  on 
^117;  Ch.on  Con.,  283 ;  Ch.onB.,225;  Ch.  PI.,  33 
'  J  Par.  on  Con.,  109,  110 ;  1st  Kelly  (Ga.  R.)  36  ;  3d, 
fe^8  Ga.  R.,  184;  13th,  258,  468;  28  E.  C.  S.  R.,  33; 
V)  183-4  ;  2  Bailey,  317  ;  4  Conn.,  544. 
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Warner,  J.  • 

This  was  a  suit  instituted  in  the  Court  below  on 
ian's  bond,  against  the  principal  and  his  security,  t 
the  amount  of  a  judgment  alleged  to  have  been 
ugainst  the  guardian.  When  the  judgment  was  c 
evidence,  it  appeared  to  have  been  rendered  against 
fendant  therein,  in  his  individual  capacity,  and  not  j 
ian.  Objection  having  been  made  to  the  introducti 
judgment  in  evidence,  for  the  purpose  of  charging  tl 
ian  and  his  security  in  a  suit  upon  the  bond,  for 
thereof,  the  plaintiff's  counsel  then  made  a  nioti« 
Court  for  leave  to  amend  the  judgment,  upon  th( 
that  it  was  rendered  upon  a  note  signed  by  the  d 
Smith,  in  his  individual  capacity,  but,  in  the  bodj 
promised  to  pay  the  plaintiff  the  sum  of  money 
therein,  "as  guardian,"  without  stating  for  wIiotj 
guardian.  The  Court  refused  the  motion  to  amend 
ment,  and  then  non-suited  the  plaintiff's  case  upoi 
dence  offered,  as  contained  in  the  judgment,  to  ch 
guardian  and  his  security  in  a  suit  upon  the  bond,  t 
the  amount  of  such  judgment  as  claimed  by  the 
The  judgment  offered  in  evidence  was  rendered 
Smith,  in  his  individual  capacity,  and  the  question  is, 
it  could  have  been  amended  so  as  to  be  entered  u 
Smith,  as  guardian,  upon  the  statement  of  facts  dis< 
the  record.  The  notes  on  which  the  judgment  was 
read  as  follows :  "  I,  as  guardian,  promise  to  pay  i 
Lovelace  or  bearer,  etc.,"  and  were  signed  "  CI: 
Smith."  Story  on  Promissory  Notes,  states  the  rul 
cases  to  be,  that,  "  As  to  trustees,  guardian's,  execu 
administrators,  and  other  persons  acting  en  avirc  dn 
are,  by  our  law,  generally  held  personally  liable  on 
sory  notes,  because  they  have  no  authority  to  bind  < 
"the  persons  for  whom,  or  for  whose  benefit,  or  ft 
estate  they  act,  and  hence,  to  give  any  validity  to 
they  must  be  deemed  personally  bound  as  makers.  1 
that  they  may  exempt  themselves  from  personal  respc 
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by  using  dear  and  explicit  words  to  show  that  intention ;  but 
m  the  absence  of  such  words,  the  law  will  hold  them  bound. 
Thus,  if  an  executor,  or  administrator  should  make  or  indorse 
a  note,  in  his  own  name,  adding  thereto  the  words  '^as  exec- 
utor," or  "  as  administrator,''  he  would  be  pei^aonally  respon- 
Bible  thereon.     If  he  means  to  Umit  his  responsibility,  he 
should  confine  his  stipulation  to  pay  oiU  of  the  estate  f  Story 
on  Promissory  Notes,  sec.  63.    A  promise  to  pay,  *^  as  guard- 
ian," comes  within  the  same  principle.     ThQ  more  especially 
is  t^is  80,  under  the  special  provisions  of  the  Revised  Code. 
By  the  1821  section,  it  is  declared  that  '^  guardians  may 
make  contracts  for  labor  or  services  with  persons  of  color,  or 
with  white  persons,  for  the  benefit  of  the  estates  of  their 
wards,  upon  such  terms  as  they  may  deem  best ;  and  all  such 
contntcts,  made  in  good  fiiith,  shall  be  a  charge  upon  and 
bind  said  estate,  whenever  the  same  are  approved  by  the  Ordi- 
nary of  the  county."     The  1828  section  of  the  Code  declares 
that  *'  the  guardian  cannot  borrow  money  and  bind  his  wards 
therefor,  nor  can  he,  by  any  coiUract  other  than  those  specially 
alhwed  by  law,  bind  his  ward's  property,  or  create  any  Hen 
thereon."    The  object  sought  to  be  accomplished  here  is,  to 
hind  the  ward's  estate,  (that  is  to  say,  some  ward's  estate,  for 
he  name  of  the  ward  is  not  stated  in  the  notes,)  by  the 
adividual  contract  of  Smith,  which,  in  our  judgment,  can- 
ot  be  done  in  view  of  the  facts  of  this  case.     There  was  no 
•ror,  therefore,  in  the  refusal  of  the  Court  to  allow  the  judg- 
lent  to  be  amended  so  as  to  bind  the  ward's  estate,  nor  in 
-anting  the  non-suit  for  the  want  of  evidence  to  entitle  the 
aintifi*  to  recover  the  amount  of  the  judgment  in  a  suit 
lerefor,  on  the  guardian's  bond. 
Let  the  judgment  of  the  Court  below  be  afl&rmed. 


134         SUPREME  COURT  OF  GEORGIA. 

Douglass  r^.  Thomson. 

Joseph  Douglass,  plaintiff  in  error,  vs.  M.  S.  Ti 

defendant  in  error. 

When  the  equity  of  the  bill  is  fully  sworn  oflf  by  the  answer 
bill  is  retained  for  a  hearing,  and  no  irreparable  mischief  c: 
ttiis  Coart  will  not  control  the  discretion  of  the  Court  belo 
solving  the  injunction. 

Equity.     Dissolution  of  injunction.      By  Judge 
Bibb  Superior  Court.     February  Term,  1869. 

Douglass^  bill  against  Thomson  and  tlie  sheriff 
county,  contained  the  following  averments :  Douglass 
of  D.  W.  Hammond  a  plantation,  containing  eight  1 
acres  of  land,  at  $6,400  00,  and  gave  his  note  therefor 
by  Thomson  as  security,  and  secured  by  a  mortgag 
land.  Douglass  paid  $3,000  00  on  the  note,  and  Ha 
sued  him  and  Thomson  thereon,  and  obtained  judgi 
$4507  00  and  interest.  The  fi.  fa,  issued,  and  was  h 
the  land.  Then  Douglass  contracted  with  Thomson 
him  Douglass'  prospective  interest  in  the  land,  upo: 
tion  that  Thomson  would  aid  him  in  removing  the 
brances  resting  upon  it.  To  effect  this,  one  Tutt  a^ 
deliver  Thomson  fifteen  bales  of  cotton  by  the  ensuin 
ary.  Douglass  remained  in  possession  of  the  land.  1 
paid  off  the  fi.  fa.,  as  security,  and  took  a  transfer 
himself,  and  without  actual  notice  to  Douglass,  had 
sold  under  the  fi.  fa.,  and  bid  it  in  for  $800  00,  whe 
worth  $6,000  00  or  $7,000  00.  Of  this,  Douglass  k 
thing,  till  informed  by  his  friends. 

To  aid  him  in  carrying  out  his  agreement  with  T 
Douglass  transferred  to  Thomson  the  personalty  on  sa 
tation,  mules,  hogs,  tools,  etc.,  etc.,  but  continued  to  u 
on  the  plantation.  Douglass  demanded  of  Thomson 
enter  said  fi.fa.  satisfied  by  reason  of  said  purcha 
Thomson  would  not  satisfy  it,  and  claims  the  land  i 
sonalty  as  his  own.  On  the  4th  of  January,  1869,  1 
sued  out  against  Douglass  a  possessory  warrant  for 
sonalty,  and  a  warrant  against  him  as  his  tenant  hole 
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land  beyond  his  term,  and  placed  these  warrants  into  the 
sheriff's  bands  for  execution. 

Douglass  prayed  injunction  against  said  warrants,  that  the 
conveyance  of  the  personalty  be  cancelled,  and  that  the  fi,  fa. 
be  entered  satisfied. 

\       The  injunction  was  issued  and  served. 

I  Thomson  answered  as  follows:  (the  averments  not  denied 
or  explained,  were  admitted)  On  the  24th  of  September,  1867, 
Douglass,  by  regular  deed,  conveyed  said  land  to  Thomson, 
for  the  expressed  consideration  of  $500  00.  On  the  15th  of 
November,  1867,  Hammond  received  of  Thomson  $4,549  09, 
13,500  00  of  which  was  receipted  on  said /./a.  that  day,  and 
transferred  the  fi.  fa.  to  Thomson.  On  the  next  day,  Doug- 
lass, for  the  expressed  consideration  of  $2,500  00,  conveyed 
toThoaison  said  personalty,  save  a  sufficiency  of  the  proceeds 
of  the  crop  to  pay  $700  00,  for  which  one  Moore  held  a 
mortgage  on  said  personalty,  and  the  wages  of  the  laborers. 
On  the  17th  of  November,  1867,  Tutt,  for  the  expressed 
consideration  of  $1,400  00  paid  him  by  Douglass,  conveyed 
to  him  said  personalty.  On  the  3d  of  December,  1867, 
Thomson  bought  said  land  at  sheriff's  sale.  On  the  31st  of 
December,  1867,  Douglass  rented  said  land  and  personalty 
from  Thomson,  agreeing  to  render  him  as  rent  one-third  of 
the  crop  made  during  1868,  and  to  replace  any  of  the  per- 
sonalty that  should  die  or  be  destroyed,  and  that  all  made 
hy  Douglass,  above  expenses,  should  go  the  payment  of  said 
A/a.,  and  that,  if  Douglass  worked  faithfully,  he  was  to 
have  the  privilege  of  selling  the  land,  so  as  to  make  some- 
thing for  himself,  if  during  the  year  he  paid  off  all  the 
claims.  It  was  further  agreed,  that  if  Douglass'  crop  pros- 
pects were  good,  Thomson  would  advance  necessary  pro- 
visions, the  cost  of  which,  with  interest,  would  be  repaid 
Wm.  After  the  levy,  and  afler  Douglass  made  said  deed, 
hut  when  does  not  appear,  Douglass  and  Thomson  entered 
into  an  agreement,  by  which  Douglass  promised  to  raise 
$1500  00,  or  thereabouts,  by  the  ensuing  January,  to  go 
towards  paying  said  jJ. /a.,  and  Thomson  agreed  to  remove 
*ke  encumbrances  from  the  land,  and  allow  Douglass  to  re- 
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deem  it  by  paying  what  might  be  due  Thomson  on  the  first 
of  that  January.  So  much  of  the  answer  appears  by  the 
papers  attached  to  it  as  exhibits. 

Thomson  answered,  that  Tutt  was  working  the  land,  and 
was  to  deliver  the  fifteen  bales  of  cotton  by  the  Ist  of  Novem- 
ber, and  enough  to  make  it  $1,500  00  by  the  1st  of  January. 
The  sale  of  the  laud  under  the  fi./a,  had  been  postponed  till 
the  first  Tuesday  in  December,  and  the^./a.  was  levied  on 
the  personalty,  thereby  breaking  up  the  farming  operations. 
Thomson  was  then  paying  three  per  cent,  per  month  for  bor- 
rowed money,  and  yet  was  forced  to  pay  off  the  fi.  fa.  He 
was  also  forced  to  pay  Moore  $703  00  to  remove  his  mort- 
gage, to  pay  the  laborers  $297  53,  tax  $34  12,  and  attor- 
ney's fee  $50  00,  to  enable  Douglass  to  carry  on  the  farm. 
Thomson  got  but  $392  02  for  what  cotton  was  delivered  to 
him.  Under  the^e  circumstances,  he  allowed  the  sale  of  the 
land  by  the  sheriff,  and  bid  it  in  to  secure  himself.  This 
sale  was  well  known  to  Douglass,  and,  during  December, 
Thomson  permitted  Douglass  to  try  to  sell  the  land,  and  pay 
said  debts,  agreeing  that  Douglass  should  have  all  the  swr* 
plus.  Douglass  tried  but  failed,  and  then  made  said  lease 
of  31st  December,  1867.  At  the  end  of  1868,  Douglass  paid 
Thomson  the  stipulated  rent,  but  refused  to  deliver  posses- 
sion of  the  premises,  and  applied  for  an  assignment  of  his 
homestead  out  of  the  same.  Douglass  never  requested  Thom- 
son to  satisfy  the  fi.  fa,  Thomson  said  the  land  and  person- 
alty was  not  worth  what  he  had  already  paid,  and  in  support 
of  this  opinion,  referred  to  the  appraisement  when  the  home- 
stead was  applied  for.  (What  that  was  does  not  appear.) 
He  said,  he  was  ready  to  reconvey  upon  being  repaid.  H^ 
said  the  exhibits  stated  the  facts  (but  he  did  not  say  he  paid 
said  considerations  expressed  in  the  contract),  that  Dougla^^ 
was  insolvent,  and  prayed  a  bond  for  damages. 

Upon  the  filing  of  this  answer,  Thomson  moved  to  dissolve 
the  injunction.  At  the  hearing,  Douglass  produced  theaflS- 
davits  of  two  witnesses,  who  affirmed  that  said  land  v^ 
then  worth  $6,000  00.     The  Chancellor  dissolved  the  i^' 
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I,  npop  the  ground  that  the  equity  of  the  bill  was 
>S.     This  is  assigned  as  error. 

'OE,  for  plaintiff'  iq  error. 

,.  LocHRANis,  (by  Judge  Clahk),  for  defeudaut  in 

vs,  C.  J. 

e  Douglass,  the  plaiDtiS*  in  error,  has  been  very  un- 
:e  in  his  management,  and  has  sustained  heavy  loss, 
lot  see  how  it  has  resulted  to  the  benefit  of  Thomson, 
!ty,  who  had  no  interest  in  the  purchase,  but  became 
or  Douglass  for  his  accommodation,  and  has  had  to 
money  at  tliree  per  cent,  per  mouth  to  meet  the  obli- 
jf  Douglass,  for  which  he  was  bound  as  surety.  Since 
chase  of  the  land  by  Thomson,  his  answer  shows  that 
i  Douglass  a  fair  opportunity  to  sell  it,  and  pay  back 
what  he  had  paid  out,  with  privili^  to  retain  the 
I  for  his  own  benefit;  and  Douglass  found  himself 
to  make  a  sale  for  a  sum  sufficient  to  indemnify 
»i  against  loss.  ludeed,  Thomson  swears  that  he  is 
lling  to  reconvey  the  property,  if  he  can  get  his 
buk. 

pCole  decided  that  the  equity  of  the  bill  was  sworn 
^answer,  and  dissolved  the  injunction,  but  held  up 
far  a  hearing  on  its  merits.  We  cannot  say  that  he 
e  discretion  vested  in  him  by  law. 
Igloss  had  rented  the  lands  from  Thomson,  and 
b>s  a  tenant,  and  as  Thomson  Iiad  been  put  to 
l^venieuce,  aad  had  paid  out  a  large  sum  of  money 
B  property  from  levy  and  sale,  when  he  was  only 
l^we  think  lie  is  entitled  to  the  possession  of  the 
uiding  the  litigation.  This  is  the  effixit  of  the 
i  Court  below,  as  we  understand  it,  and  we  find 
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Jones  et  aL,  vs,  Macon  and  Brunswick  R.  R.  ComfMUiy. 

John  E.  Jones  et  al.j  plaintiffs  in  error,  v8.  Maoon  ai 
Brunswick  Railroad  Co.,  et  aLy  defendants  in  error. 

1.  An  injunction  which  is  a  harsh  remedy  should  not  be  granted  unti 
clear  prima  facie  case  is  made  by  the  bill.  The  allegations  must 
direct  and  positive.  A  charge  that  they  are  true  **  on  informati 
received  from  others,  *  *  is  insufficient. 

2.  It  is  not  necessary  to  the  adjudication  of  this  case,  for  this  Court 
decide  whether  the  6th  section  of  the  Act  granting  the  aid  of  t 
State  to  the  Air-line  Railroad  Company,  when  applied  to  any  otl 
Company,  is  constitutional  or  not. 

3.  Said  section,  if  constitutional,  does  not  confer  upon  any  citizen  ort 
payer  of  this  State  any  right  to  institute  any  suit,  of  to  file  any  bill 
any  court  of  this  State,  to  inquire  into  the  conduct  of  the  Legislati 
in  the  passage  of  any  Act  or  resolution  on  the  subject  of  State  aid, 
into  the  conduct  of  the  Executive  in  issuing  the  bonds  of  the  State, 
both  are  responsible  to  the  people  alone,  and  not  to  the  Courts ;  or 
inquire  whether  the  company  has  complied  with  the  terms  of  the  I 
granting  State  aid  or  whether  the  necessary  subscriptions  have  be 
made  or  to  intermeddle  in  any  way  in  the  affairs  of  the  Compai 
farther  than  is  necessary  to  the  investigation  of  the  single  questi( 
whether  the  Company  has  sold  the  bonds  endorsed  by  the  State  for  I< 
than  ninety  cents  in  the  dollar ;  and  in  case  of  such  a  bill  filed  b] 
citizen  or  tax  payer,  the  Court  should  confine  the  investigation  to  tl 
issue  alone; 

4.  It  was  the  duty  of  the  Chancellor  under  the  resolution  passed  by  t 
Legislature  on  the  28th  day  of  January,  18G9,  to  dissolve  the  injui 
tion  in  this  case. 


Constitutional  laws.  Injunction.  Decided  by  Judge  CoL' 
Chambers.     Bibb  county,  March  1869. 

William  B.  Hodgson,  John  L.  Mustain,  and  John  I 
Jones,  by  their  bill  made  this  case:  They  charged  thattl 
Macon  and  Brunswick  Railroad  Company  was  an  incorport 
tion  of  this  State,  having  its  principal  office  in  said  count; 
that  they,  complainants,  are  citizens  of  the  State  of  Greorgi^ 
and  tax  payers  thereof;  that  the  Legislature  of  said  Sta^ 
passed  "An  Act  entitled  an  Act  to  extend  the  aid  of  the  Ste^ 
to  the  completion  of  the  Macon  and  Brunswick  Bailroad, «» 
for  other  purposes,'^  approved  3d  day  of  December,  1866,  < 
which  the  following  is  a  copy : 
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"IFlerecw,  the  Macon  and  Brunswick  Railroad  has  been 
completed  to  the  distance  of  fifty  miles  from  the  city  of 
Macon,  and  is  thoroughly  equipped,  and  daily  trains  are 
running  thereon,  and  seventy  miles  additional  are  graded  and 
ready  for  the  superstructure;  and,  whereas,  its  completion  to 
Brunswick  would  greatly  inure  to  the  benefit  of  the  State  in 
developing  its  agricultural,  commercial  and  manufacturing 
interests;  and,  whereas,  by  reason  of  the  financial  embarrass- 
ments resulting  from  the  late  war,  the  stockholders  of  said 
railroad  are  unable  to  supply  the  capital  necessary  to  the 
completion  of  this  great  work  : 

Section  1.  Be  it  enacted,  etc..  That  his  Excellency,  the 
Governor  be,  and  he  is  hereby  authorized  to  place  the  endorse- 
ment of  the  State  of  Georgia  on  the  bonds  of  the  Macon  and 
Brunswick  Railroad  Company,  which  said  Company  may 
^e  to  the  amount  of  ten  thousand  dollars  per  mile  for  as 
many  miles  of  said  road  as  are  now  completed,  and  the  like 
*fliount  per  mile  for  every  additional  ten  miles,  as  the  same 
^y  be  completed  and  placed  in  running  order,  on  the  fol- 
lowing terms  and  conditions,  to-wit :  Before  any  such  en- 
"orsement  shall  be  made,  the  Governor  shall  be  satisfied  that 
*8much  of  the  road  as  the  said  endorsement  shall  be  applied 
'W,  is  really  finished  and  in  complete  running  order,  and  that 
"^esaid  road  is  free  from  all  liens  and  mortgages,  or  other 
uicumbranoes  which  may,  in  any  manner,  endanger  the  secu- 
%  of  the  State ;  and,  upon  the  further  condition  and  express 
'^erstanding  that  any  endorsement  of  said  bonds  when  thus 
"••fe,  shall  not  only  vest  the  title  to  all  property  of  every 
*W  which  may  be  purchased  with  said  bonds  in  this  State 
;'*ffl  dl  the  bonds  so  endorsed  shall  be  paid,  but  the  said 
jMflBement  shall  be  and  is  hereby  understood  to  operate  as 
lien  or  mortgage  on  all  the  property  of  the  company, 
iCBfotoed  as  hereinafter  provided  for. 
n.  In  the  event  of  «ny  bond  or  bonds  endorsed  by 
l^flhtei  88  provided  in  the  first  section  of  this  act,  or  the 
dae  theren,  shall  not  be  paid  by  said  Railroad  Com- 
il  maturityy  or  when  due,  it  shall  be  the  duty  of  the 
p,  npon  information  of  such  default  by  any  holder  of 
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said  bond  or  bonds,  to  seize  and  take  possession  of  all 
property  of  said  railroad  company,  and  apply  the  earn! 
of  said  road  to  the  extinguishment  of  said  bond  or  bond 
coupons,  and  sell  the  said  road  and  its  equipments  and  ol 
property  belonging  to  said  Company,  in  such  manner,  an< 
such  time,  as  in  his  judgment  may  best  subserve  theinte 
of  all  concerned." 

Sec.  III.  Repeals  conflicting  laws. 

And  the  Legislature  afterwards  and  before  the  endorsen 
by  the  Governor  of  any  of  the  said  bonds  of  the  Macon 
Brunswick  Bailroad,  for  the  purpose  of  still  furtlier  restr 
ing  the  endorsement  of  the  said  bonds,  and  the  use  thereol 
the  said  railroad  company,  and  the  security  of  the  Stat€ 
account  thereof,  passed  a  resolution,  which  was  approved 
the  4th  December,  1866,  of  which  the  following  is  a  copj 

"  W/iereaSy  A  bill  has  been  passed  at  this  session  of 
General  Assembly,  entitled  'An  act  to  extend  the  aid  of 
State  to  the  completion  of  the  Macon  and  Brunswick  B 
road,  and  for  other  purposes;'  and  whereas^  the  said 
authorizes  his  Excellency,  the  Governor,  to  place  the  endo 
ment  of  the  State  on  the  bonds  of  said  company; 
whereas,  no  limitations  were  fixed  upon  the  terms  of  sal 
said  bonds ;  therefore, 

"-Be  it  Tesolvedj  That  said  company  shall  not  sell  or  dis] 
of  the  bonds  thus  endorsed  by  his  Excellency  for  more  t 
ten  per  cent,  discount,  and  the  endorsement  of  the  State  u 
the  bonds  of  the  said  company  shall  not  exceed  one  mil 
of  dollars,  until  an  amount  of  capital  equal  to  the  additi< 
endorsement  shall  be  bona  fide  subscribed  and  paid  into  \ 
company. 

"  2d.  Be  it  further  resolved^  That  in  order  more  full; 
secure  the  payment  of  the  bond%of  said  railroad  compi 
it  shall  be  the  duty  of  said  company  to  set  apart  anna 
two  per  cent,  of  the  amount  endorsed  for,  as  a  sinking  ft 
which  shall  be  invested  in  State  bonds  and  deposited  v 
the  Governor^  to  be  held  in  trust  for  said  company,  i 
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which  shall  be  applied  exclusively  to  the  payment  of  the 
bonds  of  8^<l  company. 

"3d.  Be  it  further  resolved,  That  his  Excellency,  the 
Governor,  be  aatliorized  to  withhold  bis  endorsement  upon 
the  bonds  of  Baid  company  until  the  President  and  Directors 
ofsiidooinpaDy  give  him  written  acceptance  of  the  terms  of 
these  resolutions,  and  that  these  resolutions  are  received  as 
eiplaoaCory  of  the  bill  extending  the  aid  of  the  State  to  said 
Macon  and  Brunswick  Railroad  Company,  and  equally  bind- 
ing with  Baid  Act." 

The  credit  of  the  State  thus  given  to  the  Macon  and 
Smnsvick  Railroad  Company  was  extended  upon  the  faith 
of  the&cts  stated  in  the  preamble  to  tlie  Act,  that  the  road 
'wfully  finished  to  the  distance  of  fifty  miles  from  the  city 
ofUiieoD,  fully  equipped  and  in  complete  running  order  for 
iMwith  daily  trains,  and  for  the  sole  purpose  of  enabling 
•wd  company  to  continue,  extend  and  complete  said  road, 
^  the  point  at  which  it  was  then  finished  and  in  good 
"Tiwiiog  order,  by  the  purchase,  withthe  aid  thus  extended 
•"aid  compauy,  of  new  iron,  machinery,  material  and  labor 
"*  that  purpose. 

Afterwards,  to-wit,  on  the day  of ,  in 

"iE  yrar  piglitcen  hundred  and  sixty  — ,  the  then  Governor 

"fthe Slate  of  Georgia,  in  execution  of  the  powers  conferred 

,  whitn  by  the  forgoing  Act  of  the  Legislature,  endorsed  and 

L  wliverKi  to  said  company  five  hundred  thousand  dollars, 

l^ftUie  term 4,  conditions  and  limitations  Imposed  by  the 

I  •WBud  Act  and  Resolutions  of  the  Legislature,  and  for  the 

s  and  uses  therein  specified,  and  for  no  other  purpose, 

NKthe  same  were  taken  and  accepted  by  the  said  Macon 

SBninswicU  Railroad  Company. 

\  company,  afler  receiving  said  bonds,  so  endorsed  by 
le  for  the  purposes^foresaid,  being  unable,  after  the 
tegeut  eSbrts,  to  n^otiate  sfud  bonds  within  the  limits 
d  by  the  Resolutions  of  the  Legislature  as  aforesaid 
W^oik,  or  material  at  cash  prioea,  to  continue  the  work  on 
1  tdwarda  its  completion,  according  to  the  Iettca>, 
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as  well'as  the  plain  intent  and  meaning  of  said  Act  and  Be 
olutions — fraudulently,  and  in  violation  of  the  terms  an 
conditions  upon  which  the  State  gave  the  endorsement — boi 
rowed  money,  and  hypothecated  some  of  said  bonds  fi 
securing  the  payment  thereof,  receiving  much  less  than  ninei 
cents  in  cash  on  the  dollar  of  the  amount  of  bonds  thi 
hypothecated.  The  said  company,  also  in  violation  of  tl 
intent  of  the  said  Act  and  Resolutions,  transferred  a  larj 
portion  of  said  bonds  in  payment  of  debts  contracted  an 
incurred  by  said  company  and  for  the  building  and  equij 
ping  and  running  of  said  road  from  the  city  of  Macon  1 
the  point  fifty  miles  distant  therefrom,  to  which  it  was  re^ 
resented  to  be  finished  and  in  complete  running  order;  tha 
the  whole  of  the  first  bonds  so  endorsed  by  the  State,  to  th 
amount  of  five  hundred  thousand  dollars,  was  disposed  of  b 
the  said  company,  by  borrowing  money  upon  them,  at 
greater  discount  than  ten  cents  en  the  dollar,  as  above  stated 
in  paying  off  its  debts  and  other  like  purposes,  contrary  t* 
the  true  intent  of  the  said  Act  and  Resolutions,  and  in  expres 
violation  thereof.  None  of  the  said  bonds,  or  money  received 
therefrom  by  hypothecation  or  otherwise,  was  applied  by  said 
company  to  the  continuation,  extension  and  completion  oi 
the  balance  of  the  line  of  said  railroad,  or  in  the  purchaseof 
iron,  machinery,  material,  or  payment  of  additional  labor,  as 
contemplated  by  the  Legislature  in  granting  said  aid,  so  as 
to  secure  the  State  from  the  payment  of  said  bonds,  or  any 
part  thereof. 

Although years  have  elapsed  since  the  issuing  ana 

endoi'scraent  of  said  bonds,  the  said  railroad  company  h^^ 
failed  to  set  apart  two  per  cent,  annually  on  said  sum  so  en- 
dorsed, and  deposit  the  same  with  the  Governor  of  the  Stat®, 
to  provide  a  sinking  fund  for  the  payment  of  said  bonds,  tf 
provided  for  by  the  Resolutions  aforesaid,  and  in  utter  vio- 
lation thereof,  and  of  the  terms  and  conditions  on  which  said 
endorsements  were  made ;  nor  did  the  said  railroad  in  w* 
disposition  of  any  of  said  bonds,  so  endorsed  by  the  State  «^ 
aforesaid,  whether  by  hypothecation,  in  payment  of  the  <J** 
debts  of  said  company,  or  otherwise,  realize  as  much  •• 
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ninety  cents  on  the  dollar,  or  on  any  part  thereof,  but  a  much 
lea  sum.  The  same  were  hawked  about  the  various  markets 
Ijj'thesaid  railroad  company  and  the  holders  thereof,  after 
sucli  transfer,  at  a  much  less  sum,  and  at  prices  ranging  from 
silt)- to  eighty-five  cents  on  the  dollar,  and  in  no  instance 
was  as  much  as  ninety  cents  on  the  dollar  in  cash  or  its 
equivalent  realized ;  all  of  which  was  in  violation  of  the 
lermstiDd  conditions  on  which  said  aid  was  given,  and  on 
ifhicb  the  bonds  so  endorsed  were  received  by  the  said  eom- 
panjiand  to  the  injury  of  the  State  of  Georgia  and  of  all  the 
dtiiens  and  tax  payers  thereof. 

To  furtlier  protect  and  secure  the  State  and  the  citizens 
u>d  tax  payers  thereof,  against  loss  or  injury  on  account  of 
ue  eodoisement  of  these  bonds,  and  others  of  like  character, 
*«i  issued  for  like  purposes,  and  to  condne  this  railroad 
oiKipiny,  and  all  other  companies  of  the  State  for  like  pur- 
pc^,  tothe  use  of  its  bonds  by  such  railroads  exclusively 
to  (he  objects  for  which  the  aid  was  given,  and  upon  the 
temuuid  conditions  imposed,  the  Legislature  passed  another 
Act,  entitled  "An  Act  to  loan  the  credit  of  the  State  of 
Georgia  to  the  Georgia  Air  Line  Railroad  Company,  and  for 
"lier  parposes,"  approved  21fit  September,  1868,  by  the  5th 
I  iwion  of  whicli  it  was  enacted,  "  That  no  railroad  company 
1  U  this  State  shall,  under  any  pretext,  sell  or  dispose  of  any 
I  boods  issued  to  it  by  the  State,  or  any  of  its  own  bonds  en- 
d  by  the  .State,  at  less  than  ninety  cents  iu  lawful  njoney 
*  ^e  United  States.  And  in  case  aay  such  company  to 
b  the  State  has,  or  may  extend  aid,  by  any  direct  con- 
r  by  any  evasion  or  pretext,  sell  or  dispose  of,  or 
Ifc  to  sell  or  dispose  of,  any  bonds  issued  or  endorsed  by 
a  aiufesaid,  for  less  than  ninety  cents  on  the  dollar, 
Ibe  tliQ  duty  of  his  Excellency,  the  Governor,  to  with- 
I  furtlier  i&sue  of  bonds  to  such  company,  and  all 
r^emcnt  of  the  bonds  of  such  company.  And 
r  tax  payer  in  this  State  may  appeal  to  the 
I  his  own  name,  to  restrain  such  illegal  use  of  the 
0  isBUcd  or  endorsed  to  said  company,  and  to  discover 
|^)ittduleut  or  illegal  ose  made  of  such  bonds  by  reason  of 
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which  the  credit  of  the  State  may  be  depreciated,  and 
burdens  of  citizens  increased.  And  said  endorsements 
in  no  case  exceed  the  amount  per  mile  already  invests 
stockholders  or  private  persons  and  actually  paid  in  by 
stockholders,  nor  shall  said  endorsement  exceed  one  mi 
five  hundred  thousand  dollars  in  any  event." 

After  this  enactment,  and  with  a  full  knowledge  o 
terms  and  conditions  imposed  thereby  and  therein,  and  ^ 
out  any  further  or  additional  subscription  to  the  capital  i 
of  said  Macon  and  Brunswick  Railroad  Company  to 
previously  subscribed,  paid  in  and  invested  in  the  buildii 
said  road  and  its  equipment,  and  which  the  bonds  o 
company,  previously  issued,  endorsed  by  the  State,  negot 
as  hereinbefore  set  forth  and  stated,  fully  represented 
covered,  the  said  railroad  company  entered  into  an  a 
ment  with  George  D.  Morgan,  of  the  city  of  Boston 
State  of  Massachusetts ;  and  Dabney,  Morgan  &  Co.,  1 
Jessup  &  Co.,  S.  L.  M.  Barlow,  Morris  Ketch  um,  D.  A^ 
James,  James  R.  Jessup,  Foster  &  Thompson,  J.  S.  Mc 
&  Co.,  James  Godwin,  L.  P.  Mintum  &  Co.,  J.  Mill 
"VV.  R.  Garrison,  W.  H.  Hays  and  William  H.  Graj 
residents  of  the  State  of  New  York  and  city  of  New  1 
in  which  it  was  stipulated  by  said  persons  and  firm  that 
would  finish  said  railroad,  equip  and  put  it  in  complete 
ning  order,  according  to  the  original  design  of  the  ch 
thereof;  and,  in  consideration  therefor,  the  company  aj 
to  issue  its  bonds,  and  cause  the  same  to  be  endorsed  b; 
State  of  Georgia,  under  the  power  conferred  by  the  afor 
Acts  and  Resolutions  of  the  Legislature  of  said  State,  a 
rate  of  $10,000  00  per  mile,  as  each  ten  miles  of  said 
should  be  finished  by  said  company,  and  to  be  deliver 
said  persons  as  part  payment  for  their  said  work,  so  e^ 
to  be  done  by  them,  at  the  nominal  rate  of  ninety  cenl 
the  dollar,  and  so  on,  until  the  whole  work  was  finis 
and  then  the  said  railroad  company  was  to  transfer  to 
persons,  as  a  further  and  additional  payment  for  said  i 
so  agreed  to  be  done  by  said  persons,  $1,600,000  00  ol 
stock  of  said  company,  which  said  railroad  company 
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iDd  there  guaranteed  and  contracted  should  pay  eight  per 
«nt  dividends  annually,  and  to  be  preferred  to  all  other 
itock  in  said  company,  and,  also,  $1,000,000  00  of  the  unen- 
lorsed  bonds  of  said  company.  And  under  said  agreement, 
aid  Dabney,  Morgan  &  Co.,  et  al.,  have  gone  on  and  sub- 
let contracts  for  the  grading,  superstructure,  and  other  work 
on  said  road,  to  George  G.  Hull,  of  Chatham  county,  and 
Denmead,  of  the  county  of  Cobb,  Sears  &  Holeman,  of  the 
county  of  Spalding,  and  others ;  and  the  said  parties  so  con- 
tracting with  the  Macon  and  Brunswick  Railroad  Company, 
by  themselves,  their  agents  and  sub-contractors,  on  the  faith 
of,  and  under  said  agreement,  have  gone  to  work  on  said 
road;and  ten  additional  miles  having  been  completed,  the  said 
railroad  company  issued  its  bonds  for  the  sum  of  $100,000  00, 
and  obtained  the  endorsement  of  the  State  of  Georgia,  by  his 
Excellency  Governor  Bullock.     Subsequently,  and  on  the 

day  of. ,  in  the  year  eighteen  hundred  and  sixty- , 

said  railroad  company  delivered  the  whole  of  the  bonds  so 
endorsed,  as  aforesaid,  to  the  said  Dabney,  Morgan  &  Co.,  and 
otberS)  in  part  payment  for  their  work  on  said  road,  as  afore- 
^id,done  and  to  be  done. 

Said  agreement,  and  said  transfer  of  said  bonds  as  last  afore- 
said, is  illegal,  contrary  to  the  letter,  the  plain  intent  and 
meanbg  of  the  aforesaid  Acts  and  Kesolutions  of  the  Legis- 
lature of  the  State  of  Georgia,  and  in  fraud  of  the  same,  and 
the  restrictions,  terms  and  conditions  upon  which  said  aid 
^  given,  and  the  issuing,  negotiation  and  use  of  the  said 
wnds  of  said  company  so  endorsed  or  to  be  endorsed  by  the 
State  of  Georgia  for  that,  although  the  said  persons  so  con- 
tracting with  said  railroad  as  aforesaid,  and  to  whom  said 
'wnds  were  transferred,  and  to  be  transferred  as  they  should 
^Qe,  took  the  same  at  the  nominal  sum  of  ninety  cents  on 
^e  dollar ;  yet,  under  the  agreement  of  the  railroad  com- 
ply to  transfer  to  said  persons,  in  addition,  the  sum  of 
W)500,OOO  00  in  the  guaranteed  eight  per  cent,  preferred 
*ock,  without  regard  to  the  actual  cost  of  the  building,  com- 
pletion and  equipment  of  said  road,  which  complainants, 
^  information  received  from  others,  charge  to  be  the  fact. 

Vol.  XXXIX — 10. 
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The  said  railroad  company  did  not  receive,  nor  were  to  n 
oeive,  as  much  as  ninety  cents  on  the  dollar  of  said  bonds  i 
transferred  and  agreed  to  be  transferred,  nor  anything  equi^ 
alent  thereto,  but  a  much  less  sum  ;  the  whole  scheme  was 
pretext  to  avoid  or  evade  the  plain  requirements  of  the  Ac 
and  Resolutions  of  the  Legislature  of  the  State  of  Georgi 
as  aforesaid.  Said  transfer  and  agreement  to  transfer  sai 
bonds,  last  aforesaid,  was  and  is  illegal,  contrary  to  the  lett 
and  plain  intent  and  meaning  of  the  aforesaid  Acts  and  Re 
olutious  of  the  Legislature  of  the  State  of  Georgia,  and  tl 
restrictions,  terras  and  conditions  therein  and  thereby  impose 
upon  the  endorsement,  negotiation  and  use  of  said  bond 
and  in  fraud  of  the  same,  because  the  said  company  did  no 
in  fact,  receive  as  much  as  ninety  cents  on  the  dollar  for  tl 
bonds  actually  transferred  as  aforesaid,  in  lawful  money  ( 
the  United  States,  nor  agree  to  receive  as  much  as  ninefr 
cents  on  the  dollar  on  the  bonds  agreed  to  be  transferred 
because  the  issue  of  the  same  and  transfer  thereof  was  no 
based  upon  an  addititional  bona  fide  subscription  of  stocl 
invested  by  stockholders,  and  actually  paid  in,  as  requirec 
by  the  5th  section  of  the  Act  of  the  Legislature  of  Septem 
bre  21st,  1868,  and  because  it  was  the  intention  of  the  Lef 
islaturc,  as  expressed  in  said  Acts  and  Resolutions,  that  tin 
loan  of  the  credit  of  the  State  should  be  in  aid  of  the  stock* 
holders  of  said  company,  of  investments  therein  by  stock 
holders  in  good  faith  actually  paid  in,  and  on  faith  of  sue! 
investments  actually  made ;  whereas,  these  bonds  are  trans- 
ferred under  their  agreement  without  any  such  investment 
and  without  the  security  intended  and  expected  and  rcquiret 
by  the  State,  in  its  agreement  to  extend  this  aid.  By  reasoi 
of  all  which  illegal  and  fraudulent  use  of  the  said  bonds* 
endorsed,  the  credit  of  the  State  has  been,  and  will  be,  greatlj 
depreciated.  Said  contract  between  the  said  railroad  co©* 
pany,  and  the  said  Dabney,  Morgan  &  Co.,  and  others,  H 
illegal  and  fraudulent,  because,  under  said  contract,  said  rail' 
road  company  agree  to  give,  for  the  grading,  superstructo'* 
and  completion  of  said  road,  and  pay  for  the  same  in  sai< 
endorsed  bonds  of  the  State,  and  said  bonds  not  endorsed 
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and  eight  per  cent,  guaranteed  stock  of  said  company,  a 
much  hirger  sum,  to-wit:  fifty  per  cent,  or  other  large  sum, 
more  than  the  same  could  be  procured  to  be  done  for  in  cash, 
or  bonds  endorsed  by  the  State  at  ninety  cents  on  the  dollar. 
Propounding  sifting  questions  as  to  all  the  miuitiai  of  the 
business  of  said  railroad  company,  complainants  prayed  for 
«u&ponia  against  all  of  said  defendants,  and  for  writ  of  in- 
junctioD,  directed  to  the  Macon  and  Brunswick  Railroad,  its 
President  and  Directors,  and  to  each  and  every  of  them, 
commaoding  and  requiring  them  to  withhold  from  disposing 
of  any  of  said  bonds  endorsed  by  the  State  of  Georgia,  either 
of  the  $500,000  00  dollar  issue,  or  of  the  8100,000  00  issue, 
whidi  may  be  in  the  hands  of,  or  under  the  control  of,  the 
^  said  railroad  company,  and  still  undisposed  of  or  not  trans- 
fa^,  from  issuing  any  more  of  its  bonds,  either  endorsed, 
or  for  the  purpose  of  procuring  the  endorsement  of  the  State 
of  Georgia  thereon,  and  from  delivering  the  same  to  the  said 
Oaboey,  Morgan  &  Co.,  and  others,  contractors  on  said  rail- 
^f  or  to  any  other  person  or  persons,  until  the  further 
order  or  decree  of  the  Court  in  the  premises;  that  the  said 
'^ilroad  company  and  the  said  Dabncy,  Morgan  &  Co.,  George 
D.  Morgan  and  others,  be  enjoined  from  further  proceeding 
^th  said  fraudulent  and  illegal  contract  as  heretofore  set 
forth  and  charged,  until  the  further  order  of  the  Court  in  the 
premises;  that  the  said  George  G.  Hull,  as  the  agent  of  said 
^bney,  Morgan  &  Co.,  and  others,  be  also  enjoined  in  like 
maimer  from  doing  any  act  from  this  time  henceforth,  in 
^<icution  of  said  contract ;  that  the  said  Dabney,  Morgan 
4  Co.,  George  D.  Morgan  and  others,  and  their  financial 
■pnto  in  the  State  of  Georgia,  be  enjoined  from  transferring, 
•^ing,  or  otherwise  negotiating  or  using  any  of  said  Macon 
^  fimnswick  Railroad  Company's  bonds,  endorsed  by  the 
^9»ttnor  of  the  State  of  Georgia  as  aforesaid,  which  have 
'^tt  transferred  to  them  by  said  railroad  company,  under 
:¥i  illegal  and  fraudulent  contract,  and  which  may  be  still 
^flMir  hands  undisposed  of,  until  the  further  order  or  decree 
"  be  Coort,  and  for  a  decree  that  all  of  said  bonds  of  said 
and  Brunswick  Railroad  Company,  endorsed  by  the 
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State  of  Georgia,  and  still  in  the  bands  or  under  the 
of  the  said  railroad  company,  or  which  may  be  in  the 
of,  or  under  the  control  of,  the  said  George  D.  Morgai 
ney,  Morgan  &  Co.,  and  others,  may  be  cancelled  i 
livered  up  to  the  Governor  of  said  State,  and  that  said  c 
between  the  said  railroad  company  and  the  said  Ge< 
Morgan,  Dabney,  Morgan  &  Co.,  and  others,  with  ei 
cent,  preferred  and  guaranteed  stock  of  the  said  Mac 
Brunswick  Railroad  Company,  be  cancelled,  set  aside, 
and  annulled,  and  that  said  railroad  company  be  peq 
enjoined  from  entering  into  any  other  contract  or  agi 
of  like  character,  whereby  the  credit  of  the  State  of  ( 
may  be  impaired,  and  the  burdens  of  the  citizens  ai 
payers  thereof  correspondingly  increased.  The  inj 
issued,  and  service  was  perfected  on  the  Macon  and  Bru 
Railroad  Company  only.  No  steps  were  takeli  to  se 
other  parties. 

The  Macon  and  Brunswick  Railroad  Company  f 
answer  as  follows : 

This  defendant  admits  that  the  Macon  and  Bru 
Railroad  Company  is  a  corporation,  existing  by  chan 
der  and  by  an  Act  of  the  Legislature  of  Georgia,  \ 
principal  office  in  the  city  of  Macon,  and  said  county  o: 
that  the  Act  of  the  3d  day  of  December,  1866,  and  th 
Intions  of  the  4th  day  of  December,  1866,  were  pas 
the  General  Assembly  of  the  State  of  Georgia,  as  set  i 
complainants'  bill ;  and  that  the  President  and  Dire 
the  Macon  and  Brunswick  Railroad  Company  did  giv 
then  Grovernor  of  said  State  their  acceptance,  in  wri 
the  terms  of  said  Resolutions,  and  did,  in  said  acce 
receive  said  Resolutions  as  explanation  of  said  A( 
equally  binding  with  said  Act  upon  them. 

It  is  true  that  the  credit  of  the  State  given  to  the 
and  Brunswick  Railroad  Company  by  the  said  Act  a 
said  Resolutions,  was  extended  upon  the  faith  of  tb 
stated  in  the  preamble  to  the  said  Act,  whilst  at  th 
time  every  fact  of  any  interest  or  importance  connectc 
the  Macon  and  Brunswick  Railroad  was  disclosed 
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embeis  of  the  General  Assembly,  aud  to  the  then  Goveraor 
'the  State,  before  the  passage  and  approval  of  the  saiJ  Act 
id  the  said  ResolutioDs. 

The  purpose  of  the  State  in  extending  its  aid  to  the  Ma- 
011  and  Branswick  Railroad  Company  was  to  enable  said 
fflupuy  to  continue,  extend  and  complete  its  road.  The 
ftodeur  manner  by  which  this  purpose  is  to  be  accomplished 
'»  a  matter  within  the  discretion  of  its  President,  Board  of 
KnctoiB  and  Stockholders,  controlled  by  notliing  except  its 
cWler;  and  the  use  to  be  made  of  the  credit  of  the  State 
gnottd  by  said  Act  and  Resolutions  ts  also  a  matter  within 
tbe  discretion  of  its  Board  of  Directors,  President  and  Stock- 
mldm.  and  this  discretion  is  not  controlled  by  anything 
Wept  its  charter  and  the  said  Act  and  Resolutions. 

Thii  defendant  has  always  recognized  the  said  Act  and 
BaoJQtions,  and  its  acceptance  of  the  same,  as  constituting 
u  iDviolablc  contract  between  itself  and  the  State  of  Geor- 
V^  and  denies,  explicitly  and  emphatically,  that  it  has  ever, 
wvAy  or  indirectly,  in  any  way,  violated  the  true  intent 
ud  nuuing  of  said  contract. 

Slid  Act  and  Resolutions  do  not  prescribe  the  mode  in  . 
*liieh  it  shall  use  its  bonds,  which  they  authorize  the  Gov- 
nor  of  the  State  to  endorse ;  do  not  provide  that  it  shall 
dlnid  bonds;  do  not  provide  that  it  shall  dispose  of  them 
*eortency  or  in  payment  of  its  debts,  or  for  labor,  or  ma- 
'uii!^  or  uachiucry,  and  do  not  forbid  the  sale  of  said  bonds 
tetbdr  hypothecation  for  loans,  or  their  use  in  the  payment 
' "  ,  or  for  the  purchase  and  payment  of  machinery, 
tl  and  labor,  or  any  other  use  of  said  bonds,  whioh,  in 
Ktion  of  its  President  and  Directors,  limited  only  by 
vcharter  of  incorporation,  is  necessary  and  expedient  in 
g  the  coni|)letion  of  the  Macon  and  Brunswick  Rail- 
i^bot  provide  Bimjily  that  said  Macon  aud  Brunswick 
i  Conipuny  shall  not  "  sell  or  dispose  of  said  bonds 
•  than  ten  per  cent  discount ;"  that  the  endorsement 
wl  bonds  by  the  Governor  "shall  not  exceed  one  million 
•  doIlaiB,  until  aa  amount  of  capital  equal  to  the  additional 
t  shall  be  boaafde  subacribed  and  paid  iu  to  said 


150         SUPREME  COURT  OF  GEORGIA. 

Jones  et  al.,  vs,  Macon  and  Brunswick  R.  R.  Company. 

company ;"  and  that  "  it  shall  be  the  duty  of  said  compa 
to  set  apart  annually  two  per  cent,  of  the  amount  endon 
for,  as  a  sinking  fund^  which  shall  be  invested  in  State  boi 
and  deposited  with  the  Governor,  and  which  shall  be  appli 
exclusively  to  the  payment  of  the  bonds  of  the  compan; 
These  three  provisions  of  said  Act  and  Resolutions  arc  bit 
ing  upon  it,  and  they  are  the  only  limitations  upon  the  iss 
and  endorsement  of  said  bonds  under  the  terms  of  said  A 
and  said  Resolutions,  aiid  upon  its  use  of  said  bonds,  whi 
are  imposed  upon  it  by  said  Act  and  said  Resolutions. 

This  defendant,  advised  and  believing  that  this  constru 
tlon  of  its  contract  with  the  State  of  Georgia  is  the  on 
correct  construction  of  that  contract,  has  uniformly  act( 
upon  it,  and  denies  that  it  has,  in  a  single  material  poin 
violated  the  true  intent  and  meaning  of  that  contract,  or  doi 
anything  whatever  under  it  which  would  affect  the  credit 
the  State  of  Georgia,  or  in  any  way  injure  the  citizens  ar 
tax-payers  thereof. 

The  bonds  of  this  defendant,  known  as  First  Mortgaj 
Bonds,  and  secured  by  a  lien  on  all  its  property  of  eve 
kind,  which  has  priority  over  all  others,  have  been  endors 
by  the  State  of  Georgia,  in  pursuance  of  said  Act  and  Res 
lutions,  to  the  extent  of  six  hundred  thousand  dollars.  Go 
ernor  Jenkins  having  given  the  State's  endorsement  to  t 
extent  of  four  hundred  and  fifty  thousand  dollars,  and  Go 
ernor  Bullock  to  the  extent  of  one  hundred  and  fifty  tho 
sand  dollars.  This  defendant  has  sold,  paid  out  and  e 
changed  its  bonds  so  endorsed  by  the  State  of  Georgia  to  t 
amount  of  $409,000 ;  has  hypothecated  said  bonds  to  tl 
amount  of  $183,000;  and  holds  said  bonds  to  the  amou 
of  $8,000 ;  and  it  has  hereto  attached  general  and  detail 
statements  of  its  transactions  with  said  bonds,  in  which 
has  fully  set  forth,  according  to  the  best  of  its  knowledg 
information,  and  belief,  the  dates  of  the  endorsement,  ai 
delivery  of  different  amounts  of  said  bonds ;  the  dtsposkk 
of  every  single  one  of  said  bonds;  whether 'sold,  paidoo 
exchanged,  hypothecated,  or  still  in  the  hands  of  this  defiw 
ant ;  if  sold,  by  whom,  for  what,  when,  and  at  what  ^ 
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count;  if  hypothecated,  with  whom,  and  for  what  purpose; 
if  exchanged,  when,  with  whom,  and  for  what ;  if  paid  out, 
to  whom,  for  what  debt,  account  or  property,  together  with 
every  other  particular,  in  connection  with  its  use  of  said 
bonds,  which,  it  conceives,  is  of  any  importance  either  to  the 
interested  or  to  the  curious.  This  defendant  admits  that,  as 
these  statements  disclose  twenty-one  thousand  dollars,  in 
amount  of  said  bonds,  were  sold  for  a  larger  discount  than 
ten  per  cent;  but  it  insists  that  they  have  never  been  sold 
for  less  than  ninety  cents  in  the  dollar,  except  in  this  single 
iDstance;  and  claims  that,  in  that  instance,  the  sale  was 
made  by  its  agents,  Messrs.  Wilson,  Callaway  &  Co.,  of  New 
York,  without  its  knowledge  or  consent,  against  its  earnest 
remonstrance,  and  under  circumstances  which  would  author- 
ize it  to  demand  of  its  said  agents,  a  reseision  of  said  sale, 
and  the  return  of  said  bonds  to  this  defendant. 

This  defendant  admits,  as  disclosed  by  these  statements, 
that  it  has  used  the  said  bonds,  for  every  purpose  and  in 
every  way,  which  its  direction  deemed  advisable,   for  the 
<XHnpletion  of  its  road ;  that  it  has  used  the  said  bonds  for 
the  payment  of  debts  of  every  kind,  existing  at  the  time  of 
the  passage  of  the  Act  and  Resolutions  of  December,  1866, 
or  contracted  since ;  that  it  has  used  the  said  bonds  in  re- 
tiring its  bonds  known  as  its  Confederate  issue  of  bonds ; 
that  it  has  sold  them  for  money,  and  has  paid  them  out  for 
Daachinery,  for  material,  and  to  contractors;  but  it  insists 
that  it  has  made  no  use  of  said  bonds,  which  was  not  legiti- 
^te,  legal  and  fully  authorized  by  the  said  Act,  and  the 
^id  Resolutions.     It  further  insists  that  it  has  made  no  use 
of  said  bonds,  which  has  injured  the  credit  of  the  State,  or 
has  served  to  increase  the  burthen  of  its  people.     It  further 
Msts,  t^t  the  Legislature  of  Georgia,  and  the  then  Gover- 
nor of  the  State,  were  fully  advised  of  the  condition  of  the 
afiirs  of  this  defendant,  at  the  time  said  Act  and  said  Reso- 
iution  were  passed  and  approved ;  and  knew  that  it  would 
make  the  use  of  said  bonds,  which  it  has  in  fact  made.    And, 
in  this  connection,  this  defendant  states,  that,  at  that  time, 
whilst  the  facts  set  forth  in  the  preamble  to  said  Act,  were 


162        SUPREME  COURT  OF  GEORGIA. 

Jones  et  al,,  vs,  Macon  and  Branswick  R.  R.  Company. 

represented  as  therein  set  forth,  it  was  also  represented  tl 
the  Macon  and  Branswick  Eailroad  Company  was  in  del 
and  especially  was  it  represented  to  the  members  of  the  Ge 
eral  Assembly,  that  said  company  owed  $330,000  on  bon 
issued  by  it  during  the  war,  which  was  secured  by  a  moi 
gage  on  its  road,  and  that  these  bonds  would  have  to 
retired,  either  by  the  use  of  bonds  endorsed  by  the  State, 
in  some  other  way,  before  the  bonds  endorsed  by  the  Sta< 
under  said  Act  and  EesolutioDS,  could  have  priority  of  lei 
upon  the  road  and  other  property  of  said  company.  With 
full  knowledge  of  these  facts,  the  Legislature  of  Georg 
passed  said  Act  and  Kesolutions,  and  Governor  Jenkins  aj 
proved  them.  Governor  Jenkins,  before  he  would  give  tl 
State  endorsement  to  its  bonds,  under  said  Act  and  Besoli 
tions,  required  that  it  should  retire  an  amount  of  its  sai 
Confederate  bonds,  equal  to  that  for  whi^h  his  endorse 
ment  was  asked,  and,  under  this  arrangement,  he  endorse 
$450,000  of  its  boads,  at  different  times,  and  in  difiereo 
amounts,  as  the  said  Confederate  bonds  were  retired,  snt 
exhibited  to  him,  cancelled.  Governor  Jenkins  was  awar 
that  it  was  using  the  said  endorsed  bonds,  to  retire  its  sav 
Confederate  bonds ;  and  Governor  Bullock  was  and  is  awar 
that  it  has  so  used  said  endorsed  bonds,  and,  with  this  know 
ledge,  has  endorsed  its  bonds  uuder  said  Act  and  Resolutions 
to  the  amount  of  $150,000;  making  the  amount,  for  wbid 
it  has  received  the  endorsement  of  the  State,  $600,000,  al 
though,  upon  the  terms  and  conditions  of  said  Act  and  Reeo 
lutions,  it  is  now  entitled  to  the  endorsement  of  the  State,  t 
the  amount  of  $850,000. 

This  defendant  has  not  literally  complied  with  the  provi 
sions  of  said  Resolutions,  requiring  it  to  invest  in  Stat 
bonds,  to  be  deposited  with  the  Governor,  two  ^er  ccn^ 
annually,  of  the  amount  of  its  bonds  endorsed  by  the  State 
but  it  has  complied  fully  with  the  true  intent,  and  meanly 
of  said  provision,  and  accomplished  the  object  which  tb 
Legislature  had  in  view,  in  enacting  it ;  for,  whilst  it  ta 
not  made  a  deposit  of  State  bonds,  as  required  by  that  po 
vision,  it  has  aUvays  been  entitled  to  the  State's  endoreem^ 
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Upon  its  bonds^  to  an  amount  over  and  above  what  it  has 
actually  received^  much  larger  tlian  said  two  per  cent.  At 
this  time,  whilst  said  two  per  cent,  sinking  fund  amounts  to 
aboat  $8,000  only,  it  is  justly  entitled  to  the  State's  endorse- 
ment apon  its  bonds  to  the  amount  of  $250,000  over  and 
above  the  amount  of  endorsement  asked  for  and  received ; 
and  this  right  to  the  State's  endorsement,  to  the  extent  of  a 
quarter  of  a  million  of  dollars,  is  ample  security  for  said 
$8,000.  Besides,  it  is  not  certain,  under  said  Act  and  Reso- 
lutions, when  said  deposit  should  commence ;  at  the  close  of 
the  first  year,  from  the  passage  of  said  Act  and  Resolutions, 
there  was  no  civil  governor  or  civil  treasurer  of  the  State  of 
Georgia,  with  whom  it  could  make  said  deposit ;  and  conse- 
qtiently,  it  has  been  doubtful  of  its  duty  in  the  premises. 
But,anxious  to  comply,  literally,  with  every  provision  of  said 
Act  and  Resolutions,  and  to  give  to  the  State  every  possible 
Suarantee,  against  loss  or  injury  by  its  endorsement  of  this 
defendant's  bonds,  this  defendant  has  made  arrangements  to 
pndiaae  State  bonds,  and  make  the  said  deposit,  and  is  ready 
^  willing  to  do  whatever  else  the  Court  may  require  to  be 
^  in  reference  to  said  sinking  fund,  so  as  to  save  the 
^  harmless,  upon  its  endorsement  of  the  bonds,  which 
"*ve  been,  or  may,  hereafter,  be  made. 

In  December,  1866,  when  said  Act  and  Resolutions  were 
Passed,  the  bonds  of  the  State  were  selling  for  about  97J 
^te  in  the  dollar,  and  the  hope  was  confidently  indulged, 
"*t,with  her  excellent  credit,  ample  means,  and  increased 
P^^^ity,  under  her  full  restoration  to  all  her  rights,  as  a 
*tober  of  the  Union,  her  bonds  would  soon  sell  at  or  above 
■  1*1  b  the,  then  as  now,  depreciated  currency  of  the  country ; 
tikat  the  bonds  of  the  Macon  and  Brunswick  Railroad 
ly^  endorsed  by  the  State,  would  sell  for  but  little,  if 
IttB.  Acting  upon  this  belief,  said  company  ordered  a 
amount  of  iron  and  other  material  for  the  completion 
^jlk  toad ;  but,  by  the  time  the  said  iron,  amounting  to 
■tons  of  rails^  was  delivered  at  Brunswick,  all  Southern 
Mm  had  fallen  so  low,  consequent  upon  the  political 
tiail  iod  prospects  of  the  South^  and  especially  all  Geor- 
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gia  securities,  iu  consequence  of  the  termination  of 
government,  by  military  order,  that  said  company,  fii 
could  not  pay  for  said  iron,  without  selling  said  bo 
less  than  ninety  cents  in  the  dollar,  determined  to  foi 
same ;  although  this  course  involved  the  payment  o: 
damages,  solely  because  said  company  was  determ 
keep  its  faith  with  the  State,  inviolate.  Darker  and 
grew  the  political  and  financial  horizon,  and  lower  s 
Southern  securities,  until,  in  February,  1868,  the  b 
the  State  were  selling  at  about  sixty-five  cents  in  thie 
in  currency,  and  the  bonds  of  the  Macon  and  Bn 
Railroad  Company,  endorsed  by  the  State,  were  wor 
fifty  to  sixty  cents  in  the  dollar,  in  currency.  In  thii 
tion  of  affairs,  the  annual  meeting  of  the  stockholders 
company,  was  held  in  Macon,  on  the  6th  day  of  Fe 
1868,  to  which  the  position  jind  prospects  of  said  c( 
were  fully  and  frankly  disclosed,  in  a  report,  submitted 
president,  as  will  be  seen  by  reference  to  a  copy  of  saic 
attached  hereto.  At  this  meeting,  resolutions  were 
mously  adopted,  authorizing  the  directors  to  make  a 
tract,  or  do  anything  which,  in  their  discretion,  thej 
deem  best,  to  complete  the  Macon  and  Brunswick  E 
even  though  it  should  involve  the  loss  of  their  entire 
ment,  to  the  stockholders^  amounting,  at  that  time,  t 
$1,200,000,  which  would  not  involve  a  violation  of  t 
visions  of  said  Act  and  Resolutions.  Acting  up 
authority,  the  directors  of  the  company,  after  a  long  i 
tion,  entered  into  a  contract  for  the  completion  of  tl 
with  Messrs.  Hull  and  Miller,  of  the  city  of  New ' 
copy  of  which  is  hereto  attached.  This  defendant  clai 
insists  that  it  had  a  perfect  right,  under  said  Act  an< 
lutions,  to  make  this  contract,  that,  having  the  legal : 
make  it,  it  is  responsible  to  its  stockholders  only  for 
have,  at  their  last  annual  meeting,  held  on  the  4th 
by  a  unanimous  vote,  approved  and  endorsed  it.  It 
further,  that  this  contract  is  an  exceedingly  advan 
one  to  its  stockholders,  and  that  it  has  already  enhar 
value  of  their  property,  two  hundred  per  cent.;  tl 
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coDtract  is  a  benefit  to  the  State  of  Georgia,  and  to  its  people, 
insuring,  as  it  does,  the  early  completion,  and  active  working 
of  another  line  of  railway  from  the  centre  of  the  State,  to  the 
sea,  developing,  as  it  will,  the  resources  of  an  important  sec- 
tion of  the  State,  and  addmg,  as  it  already  has  done,  to  the 
capital,  the  population,  and  the  taxable  values  of  the  State; 
that  this  contract,  instead  of  jeopardizing  the  credit  of  the 
State,  has  already  added  immensely  to  the  security  of  the 
State  against  ultimate  loss,  upon  its  endorsement  of  the  bonds 
rf  this  defendant,  by  adding  immensely  to  the  property  of 
this  defendant^  which  is  mortgaged  to  the  State ;  that  this 
contract  is  a  business  arrangement  between  itself  and  certain 
individuals,  which  is  authorized  by  law,  and  endorsed  by  all 
rf  its  stockholders,  and  that  as  it  involves  no  risk,  to  any 
one,  except  its  stockholders  and  its  contractors,  they  are  the 
only  parties  who  have  any  right  to  enquire  or  complain  con- 
cerning it. 

The  only  authority  of  law,  by  virtue  of  which  complain- 
Mtsdaim  the  right  to  come  into  Court,  and  call  in  question 
thecondact  of  this  defendant,  in  connection  with  its  bonds 
ftrforsed  by  the  State  of  Georgia,  is  the  fifth  section  of  the 
Act  of  the  Legislature  of  Georgia,  approved  September  21, 
^M8,  which  is  set  forth  in  complainant's  bill,  which  Act  is 
Unconstitutional  and  void,  in  so  far  as  this  respondent  is  con- 
cerned, being  inconsistent  with  and  repugnant  to  the  fifth 
Paragraph  of  the  fourth  section  of  the  third  article  of  the 
Q>B8titution  of  this  State,  and  being  as  to  the  contract  of 
^his  company  with  the  State  of  Georgia,  and  as  to  the  con- 
tract of  this  company  with  its  contractors,  Hull  and  Miller, 
^f  the  25th  day  of  June,  1868,  retroactive  and  void. 

This  defendant  saith  that  its  contract,  as  embodied  in  its 
charter,  and  in  the  said  Act  and  Resolutions  of  the  3d  and 
^  of  December,  1866,  is  with  the  State  of  Georgia,  and 
that  the  State  of  Georgia  is  the  only  party  with  this  respond- 
^t  to  that  contract,  and  is  alone  entitled  to  call  in  question 
the  action  of  this  company,  in  connection  with  its  bonds  en- 
dorsed by  the  State,  under  said  Act  and  Resolutions.  In  the 
eiercise  of  this  right,  the  State  of  Georgia,  acting  through  a 
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joint  special  committee  of  the  two  houses  of  the  Genei 
sembly,  has  inquired  into  and  thoroughly  investigated 
question  affecting  its  interest  in  connection  with  its  ei 
ment  of  the  bonds  of  this  company,  and  the  result  is  em 
in  a  report  and  resolution,  adopted  by  both  houses,  ai 
proved  by  the  Governor,  on  the  28th  day  of  January, 
a  copy  of  which,  for  convenience  of  reference,  is  her 
tached.  By  this  action  of  its  Legislature,  the  State  of 
gia  has  declared  that  this  defendant  has  fully  complie 
every  requirement  of  its  laws,  in  reference  to  its  eudorf 
of  the  bonds  of  this  defendant,  and  has  approved,  n 
endorsed,  confirmed  and  legalized  every  act  of  this  defi 
in  the  premises.  This  action  of  the  Legislature  of  G 
has  all  the  force  of  a  confirmatory  statute,  and  amouQ 
full  acquittance  and  discharge  of  this  defendant,  toi 
the  matters  complained  of  in  the  said  bill ;  and  this  d 
ant  claims  the  same  benefit,  as  if  it  had  pleaded  the  s{ 
this  cause. 

None  of  the  exhibits  mentioned  in  the  answer  are  i 
tant  here,  except  this  one : 

"  The  Joint  Special  Committee,  who  were  directed  1 
into  consideration  the  condition  of  the  State's  eudor: 
on  the  bonds  of  the  Macon  and  Brunswick  Railroad, 
interest  of  the  State  may  require,  beg  leave  to  repor 
they  have  proceeded  to  enquire  into  the  questions 
mitted  to  them  by  the  joint  resolutions  of  the  two  I: 
and  have  given  the  subject  that  investigation  which  i 
portance  to  the  State  demands.  They  caused  the  oi 
books  and  records  of  the  company  to  be  introduced 
them,  showing  the  use  of  the  bonds  endorsed  by  the  Stal 
also  the  contract  made  for  the  completion  of  the  road 
Messrs.  Hull  &  Miller,  and  their  associates  ;  from  a  ft 
thorough  examination  of  them,  and  other  evidence  ad 
they  are  entirely  satisfied  that  the  Macon  and  Brui 
Kailroad  Company,  in  the  use  of  the  endorsed  bonds 
fully  complied  with  the  requirements  of  the  act,  authc 
the  endorsement,  and  carefully  guarded  the  interest 
State;   that  the  contract  is  most  judicious  and  &V4 
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insaring  the  completion  of  the  road  to  Brunswick  during  the 
present  year,  and  the  development  of  that  section  of  the  State 
to  a  great  degree.  They,  therefore,  recommend  the  adoption 
of  the  following  resolution : 

^Resolved,  That  in  the  opinion  of  the  General  Assembly, 
the  Macon  and  Brunswick  Kailroad  Company  have  fully 
complied  with  the  requirements  of  the  Legislature,  providing 
for  the  State's  endorsement  of  the  bonds  of  said  company, 
and  that  the  Governor  is  requested  to  continue  the  endorse- 
ment thereon  as  provided  by  said  Act.  Approved  January 
28, 1869." 

Upon  the  coming  in  of  this  answer,  a  motion  was  made  to 
dissolve  said  injunction.  Complainants'  solicitors  objected  to 
the  hearing  of  this  motion,  because  the  other  defendants  had 
not  answered.  The  Chancellor  ordered  the  cause  to  pro- 
<!ced.  Afler  argument  had,  he  dissolved  the  injunction 
npon  the  grounds  that  the  5th  section  of  the  said  Act  of 
September  21st,  1868,  was,  so  far  as  applicable  to  railroad 
companies,  other  than  The  Air  Line  Railroad  Company, 
w  conflict  with  the  5th  paragraph  of  the  4th  section  of  the 
W  article  of  the  Constitution  of  1868 ;  that  said  Resolution 
of  the  Legislature  of  1869,  rendered  it  improper  to  hold  up 
"^e  injunction,  because  it  would  be  indirectly  enjoining  the 
Governor  of  the' State  in  his  official  capacity,  and  that  he 
<^old  not  enforce  the  transfer  of  the  bonds  already  sold,  be- 
^'^^the  holders  of  them  had  not  been  served  with  this  bill. 

The  refusal  to  postpone  the  hearing  till  the  other  defend- 
*^t8  should  answer,  and  the  dissolution  of  the  injunction,  are 
*^igned  as  error  here. 

When  the  cause  was  called  for  argument  here,  counsel  for 

the  Maoon  and  Brunswick  Railroad  Company  moved  to  dis- 

*^i88  the  bill  of  exception  on  the  ground  that,  under  the  Code, 

wis  Court  cannot  review  the  decisions  of  Chancellors  dis- 

^Iving  injunctions  at  Chambers,  and  cited  Irwin's   Code, 

«ec.237,  p.   2;  sees.  3150,  3151,  3153,;;4192;  Gurney  vs. 

Durham,  11  Ga.  R.,  9  ;  Carter  vs.  Buchanon,  2  Kelly,  338  ; 

Evans  vs.  Adams,  12  Ga.  R.,  41 ;  Oliver  vs.  Fuller,  13th, 

606;  Jones  vs.  Crawford,  i8th,  281 ;  Tarver  vs.  The  State, 
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25th,  154;  Allen,  Ball  &  Co.,  vs.  The  Mayor,  etc.,  9tl 
11th,  308,  317,  305;  15th,  554;  12th,  8;  3rcl,  117  ;  1 
stock's  R,  533-4;  9  Peters,  166;  1  Min.,  24;  2  J 
325 ;  2  Eand.,  252 ;  2  Howard,  61 ;  6  Howard,  ] 
Howard,  650 ;  but  the  Court,  (Brown,  C.  J.,  dissei 
overruled  the  motion,  and  the  cause  was  heard. 

Lyon,  deGraffenried  &  Irwin,  Dougherty,  for 
tiffs  in  error  said : 

1.  The  Court  erred  in  dissolving  the  injunction  bef( 
coming  in  of  the  answer  of  the  other  defendants,  upon 
the  gravamen  of  the  charge  of  fraud  rested  equally  wi 
Macon  and  Brunswick  Railroad.     Cook  vs.  Smith, 
decided  at  present  term. 

2.  The  5tli  section  of  the  Act  to  give  aid  to  the  G 
Air  Line  Railroad,  and  for  other  purposes,  approvec 
September,  1868,  is  not  obnoxious  to  the  Constiti 
objection — that  it  causes  this  Act  to  refer  to  more  th: 
subject  matter. 

For  the  matters  embraced  in  this  section,  being  restri 
and  conditions  imposed  upon  the  aid  therein  given,  t 
as  remedies  in  case  of  a  violation  thereof,  for  thesecuri 
protection  of  the  State,  applicable  to  the  Georgia  Air 
Railroad,  their  extension  to  all  other  railroads  to  whic 
aid  is  or  has  been  given,  are  of  kindred  natures  and  lik 
ject  matters,  relevant  and  congruous.  Subject  matters, 
different  in  the  sense  in  which  this  term  is  used  in  th( 
stitution,  must  be  independent,  foreign,  irrelevant,  incc 
ous,  and  without  connection.  Among  a  great  num 
adjudications  on  this  subject,  plaintiffs  refer:  Mosi 
Hilton,  15  Barb.,  657;  Belleville  Riilroad  Co.  vs.  Gn 
15  Illi.,  20;  Davis  vs.  The  State,  7.  Md.,  151  ;  Murp 
Menard,.  11  Texas,  673;  Dewitt  vs.  San  Francisco,  S 
289 ;  People  vs.  Lawrence,  36  Barb.,  177  ;  Chiles  vs.  I 
2  Met.  Ky.,  145 ;  Louisville  vs.  Ballard,  2  Met.  Ky.. 
People  vs.  Mahany,  13  Mich.,  481. 

3.  The  act  requested  to  be  done  by  the  Gt>vernor  1 
resolution  of  the  Legislature  of  the  28th  of  January, 
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was  purely  mimatertcd,  and  not  executive;  and  if  the  injunc- 
tion had  operated  upon  him  directly^  it  would  have  violated 
no  rule  of  law,  but  would  have  been  in  furtherance  of  the 
policy  as  well  as  the  letter  of  the  law.  The  reasons  that 
induce  the  Courts  not  to  applj  any  of  their  extraordinary 
writs  to  the  Executive  Department,  are  purely  political,  for 
their  enforcement  might  deprive  one  of  the  department  of  the 
government  of  its  head;  and  as  the  injunction  in  this  case 
would  not,  in  any  event,  produce  this  result,  either  directly 
or  indirectly,  it  should  not  have  been  dissolved  on  this 
account.    Low  vs.  Towns,  Governor,  etc.,  8  Ga.,  360. 

4.  The  resolution  of  the  28th  of  January,  1869,  is  inoper- 
ative and  void : 

First  Because  if  intended  to  relieve  the  Macon  and  Bruns- 
wick Railroad  from  the  conditions  and  restrictions  imposed 
by  the  5th  section  of  the  Act  of  21st  September,  1868,  that 
could\)nly  be  done  by  Act  of  the  Legislature,  and  not  by  joint 
report  and  resolutions.  People  vs.  Campbell,  3  Gilman, 
466;  Pinckney  vs.  Hannegan  &  Jones,  2  Strob,  Law  Eep., 
250;  In  the  matter  of  the  county  seat  of  Lafayette  county,  2 
Ctand.,  Wis.  E.,  212. 

Second.  If  a  declaration  of  the  sense  of  the  Legislature 
that  the  Macon  and  Brunswick  Railroad  had  not  violated 
*"y  of  those  conditions  and  restrictions,  as  the  report  and 
resolution  plainly  import,  it  was  a  judicial,  and  not  legisla- 
^^eact,  and  in  violation  of  Section  31,  Article  1,  of  the  new 
Constitution.  Governor  vs.  Porter,  5  Hum.,  165 ;  Ponder 
vs.  Graham,  4  Fla.,  22. 

^.  As  the  injunction  did  not  affect  those  defendants  not 
^fved,  the  want  of  service  as  to  them  was  no  ground  of  dis- 
^hition  as  to  those  actually  served. 

6'  The  injunction  should  have  been  retained,  because  the 
answer  did  not  deny  the  equities  of  the  bill,  but  admitted  a 
^on-compliance  with  the  ternis  imposed  by  the  acts  and  res- 
^'ntions  of  the  Legislature, 

^'  It  admitted  a  sale  of  the  bonds  endorsed  by  the  State, 
^^  repeated  instances,  for  less  than  ninety  cents  on  the  dollar. 

8'  In  the  arrangement  with  Hull  &  Miller,  by  which  all 
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of  the  bonds  endorsed  and  to  be  endorsed  were  disposed  of  in 
advance,  it  was  not  pretended  that  the  road  received  what 
was  equivalent  in  cash  to  ninety  cents  on  the  dollar  for  the 
bonds. 

Nesbitt  &  Jacksox,  Whittle  &  Gustin,  \V.  Hope 
Hull,  for  defendants. 

1.  The  railroad  being  served,  and  its  answer  filed,  it  had 
the  riglit,  under  the  statute,  to  move  for  the  dissolution,  irre- 
spective of  any  other  party  defendant,  especially  in  a  case 
where  the  other  parties  defendants  had  not  been  served,  and 
no  steps  taken  to  serve  them. 

2.  It  was  the  duty  of  the  plaintiffs  in  error  to  cause  the 
other  defendants  to  be  served.  Not  having  done  so,  and 
having  taken  no  steps  to  serve  them,  they  can  take  no  advan- 
tage of  their  negligence  to  our  injury. 

3.  The  plaintiffs,  upon  serving  the  other  defendants,  would 
be  entitled  to  reinstate  the  injunction  as  to  them,  if  the  case 
should  warrant  it.     Irwin's  Code,  Section  3151. 

4.  The  continuance  of  an  injunction  is  within  the  discre- 
tion of  the  Circuit  Judge,  and  was  in  this  case  wisely  exe^ 
cised,  and  will  not  be  controlled  by  this  Court.  Irwin's 
Code,  Section  3153. 

The  Act  of  the  Legislature  of  September,  1868,  especially 
the  5th  section  of  that  Act,  so  far  as  that  Act  authorizes  this 
proceeding  against  the  Macon  and  Brunswick  Railroad  is  void, 
because  it  is  in  direct  violation  of  Section  4,  Article  III,  of 
the  Constitution  of  Georgia.  As  to  the  old  Constitution  of 
Georgia,  see  Cobb's  Digest,  page  1114;  as  to  present  Consli* 
tution  of  Georgia,  see  Constitution  of  1868 ;  as  to  Constito. 
tion  of  1865,  see  Irwin's  Code,  page  973.  For  all  the  decia* 
ions  of  the  Supreme  Court  of  Georgia  upon  this  matter,  see 
6  Ga.  R.,  27 ;  4  Ga.  R.,  26 ;  12  Qa.  R.,  36 ;  19  Ga.  Ri. ' 
337;  21  Ga.  R.,  592;  22  Ga.  R.,  203;  23  Ga.  R.,  9;  M 
Ga.  R.,  1 20. 

By  the  Constitution  of  Georgia,  all  acts  in  violation  of  thifc 
Constitution,  are  void,  and  it  is  made  the  duty  of  the  Coorii^ 
so  to  declare  them.     Article  1,  Section  32. 
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The  Act  of  1868  is  void  also,  because  it  violates  that  pro- 
ision  of  the  Federal  Constitution  which  prohibits  the  State 
oni  passing  laws  which  impair  the  obligation  of  contracts. 
he  5th  section  of  that  Act  impairs  the  obligation  of  the 
mtract  between  the  State  and  the  Macon  and  Brunswick 
lailroad.  As  to  decisions  which  relate  to  the  impairing  of 
be  obligation  of  a  contract  generally,  see  10  Ga.  R.,  196;  6 
Ja.R.,439;  Story  on  the  Constitution,  3  vol.,  pp.  280,  281, 
;ectioBl379;  4  Wheat,  197-8 ;  12  Wheat,  284,  324-5,  338-9 
WO,  854;  3  Wash.  C.  C.  R.,  319;  8  Wheat,  1 ;  6  Peters, 

157;  4  Wallace, ;  2  Kelly,  146;  3  Kelly,  38  ;  5  Ga. 

R.,239;  Ibid,  447  ;  C.  Ga.  130 :  9  Ga.  R.,  253  ;  7  Ga.  R. 
263;  9  Ga.  R.,  517  ;  10  Ga.  R.,  190  ;  13  Ga.  R.,  306  ;  17 
Ga.  R,,  56 ;  Ibid,  179 ;  20  Ga.  R.,  443 ;  23  Ga.  R.,  51 ; 
Aycock  vs.  Martin,  37  Ga.  R. 

A  contract  between  the  State  and  a  citizen,  (a  corporation 
occupies  the  position  of  a  citizen,)  is  as  fully  protected  by  this 
provision  as  one  between  indviduals.     10  Ga.  R.,  190. 

If  it  be  claimed  that  the  Act  of  1868  relates  to  remedies, 
^j  therefore,  is  not  within  the  prohibition  of  the  Constitu- 
tion, retrospective  laws,  although  acting  alone  upon  remedies, 
*K  void,  if,  in  the  least  degree,  they  impair  the  obligation  of 
a  contract :     See  Wilder  vs.  Lumpkin,  4  Ga.  R.,  208  to  220. 

The  Act  of  1868  impairs  the  contract  with  the  State,  by 
•dding  parties  thereto  not  coutemplated  in  it ;  by  giving  to 
tie  State  a  right  of  action,  through  tax-payers,  not  contem- 
plated in  the  contract,  and  by  divesting  us  of  the  right 
^red  by  the  contract,  of  defending  against  the  State  alone. 
Ihe  decisions  of  the  Supreme  Court  of  Georgia  upon  this 
point  are:  4  Ga.  R.,  208  ;  9  Ga.  R.,  203;  12  Ga.  R.,  437  ; 
l6Ga.E.,  102;  Ibid,  151;  17  Ga.  R.,.  568 ;  23  Ga.  R., 
183;  28  Ga.  R.,  345;  Ibid,  597;  30  Ga.  R.,  845 ;  35  Ga. 
8^  73.  See  further  on  this  head  :  2  Shorter,  16  ;  2  Mad., 
110;  4  Burrowes,  2460;  Story  on  Constitution,  vol.  3,  pp. 
SO,  251;  1  Kent,  454,  455;  10  Serg.  &  Rawls,  101;  16 
hid,  35;  7  Watts,  300;  16  Mass.,  245;  9  Mass.,  360;  18 
yne,  109;  4  Wheat,  200,  207;  12  Wheat,  378;  3  Peters, 
JO. 

YOL.  XXXIX — 11, 
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If  the  plaintiffs  in  error  are  held  as  suing  in  their  ovn 
right,  the  view3  above  are  conclusive. 

If  the  plaintiffs  are  suing  as  agents  of  the  State^  then,  bj 
the  joint  resolutions  of  the  Legislature  of  January,  1869,the 
case  brought  by  them  and  the  injunction  were  disaffirmed  and 
dismissed,  and  being  exhibited  in  the  answer,  the  presiding 
Judge  was  instructed  to  dissolve  the  injunction.  See  reso- 
lutions in  the  answer. 

1.  The  power  of  these  plaintiffs  to  sue  as  agents,  is  t 
power  not  coupled  with  an  interest;  the  law  of  18.68  and  the 
bill  itself  demonstrjites  this  to  be  true.  In  the  bill  thcf 
claim  no  personal  interest,  and  ask  no  decree  in  their  favor. 
The  law  gives  them  no  interest  as  informers  or  otherwise. 

2.  If  agents  of  the  State  only,  then  the  law  of  principal 
and  agent  applies  to  them  ;  and  by  that  law,  the  agency  im 
revocable  by  the  State  at  will,  and  the  principal,  (the  StateJ 
may  "  affirm  or  disaffirm  the  acts  of  its  agents,  as  its  interesti 
may  dictate:"  Irwin's  Code,  sees.  2157,  2158;  Stoiy  oi 
Agency,  495  et  seq.;  8  Wheat,  174;  Chitty  on  ContradBi 
213,  214 ;  6  Conn.  R.,  557 ;  9  Cowen's  R.,  34. 

3.  The  resolutions  of  1869  have  the  force  of  law,  and  the 
Courts  are  bound  to  respect  them  :  Irwin's  Code,  sees.  37, 
62 ;  par.  6,  sec.  4,  art.  Ill,  Constitution  of  1868  ;  also,  M 
9,  art.  Ill ;  also,  sec.  1,  art.  Ill ;  sec.  5,  art.  Ill;  sec.  7» 
art.  IV ;  sec.  4,  art.  XI.  The  law  had  laid  its  hand  upd 
this  injunction  when  it  was  dissolved,  and  the  presidiif 
Judge  had  no  alternative  but  to  dissolve  it. 

4.  Had  he  held  up  the  injunction,  he  would  thereby  hf 
enjoined  a  co-ordinate  department  of  the  government  TUl: 
he  had  no  power  to  do,  because  the  several  departments' 
the  government  are  supreme  in  their  respective  spheres. 

5.  The  law  having  disposed  of  the  case,  and  that 
beingset  up  in  the  sworn  answer,  the  equity  of  the  bill 
sworn  off,  and  that  being  so,  the  injunction  could  not  be 
up.     Equity  follows  the  law. 

6.  In  qui  tarn  actions,  where,  by  law,  a  part  or  the  wl 
of  a  forfeiture  or  a  penalty  is  given  to  an  informeri  the 
islature  may  repeal  the  law  at  any  time  (even  afler  snifc 
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en  iDstituted  by  an  informer)  before  the  judgment  is  ren- 

red  in  his  favor :  See  the  Bank  of  St.  Mary's  vs  the  State 

Georgia,  decided  in  1853,  12  Ga.   R.,  475.     See  also  35 

u  R.,  273;  2  Wendell's  Blackstone,  436-7-8 ;  1  William 

ackstone's  R.,  451 ;  N.  Hamp.  R.,  61 ;  6  Sheply  R.,  109; 

Wend.  R,  526;  11  Pick.,  350;  17  Mass.,  240;  4Alab., 

7;  5Craneh,  281 ;  6  Cranch,  329 ;  3  Peters,  57 ;  13  How., 

1,  Smith's  Stat.  Const.,  131,  137,500,  505;  7  Penn.  R., 

:9;  26  Wend.,  192;  8  Paige,  527  ;  5  Wallace  R., ;  1 

•1.  American  Law  Review,  title  Statutory  Constitution ;  2 
nott  &  McCord,  448  ;  12  Wheat,  206.  ^ 

Brown,  C.  J. ' 

The  allegations  in  this  bill,  upon  the  only  ground  author- 
bg  the  complainants  to  maintain  it  under  the  Act  of  the 
egislatare,  are  made,  and  the  facts  charged,  "on  informa- 
wi  received  from  others,"  without  stating  who  are  the  inform- 
its,  and  without  any  affidavit  from  such  other  persons  to 
istain  the  allegations.  An  injunction,  which  is  a  harsh 
anedy,  should  never  be  granted  till  a  clear  prima  facie  case 
made  by  the  bill,  by  positive  .averrments.  A  charge  that 
»e  &ct8  are  true,  on  information  received  from  others,  is 
isafficient. 

2.  The  5th  section  of  the  "Act  to  loan  the  credit  of  the 
ate  to  the  Georgia  Air-line  Railroad  Company,  and  for 
her  puriK>ses,"  provides  that  no  railroad  company  in  this 
ate,  shall,  under  any  pretext,  sell  or  dispose  of  any  bonds 
lued  to  it  by  the  State,  or  any  of  its  own  bonds  endorsed 
'  the  State,  at  less  than  ninety  cents  in  the  dollar,  in  lawful 
>ne7  of  the  United  States.  And,  in  case  any  such  com- 
ny,  to  which  the  State  has  or  may  extend  its  ard,  has  or 
ly,  by  any  direct  contract,  or  by  any  evasion  or  pretext, 
1  or  dispose  of,  or  attempt  to  sell  or  dispose  of,  any  bonds 
aed  or  endorsed  by  the  State  as  aforesaid,  for  less  than 
\ety  cents  in  the  dollar,  it  shall  be  the  duty  of  his  Excel- 
<7,  the  Gh)vernor,  to  withhold  all  further  issues  of*  bonds 
men  company,  and  all  further  endorsements  of  the  bonds 
such  company.     And  any  citizen  or  tax-payer  in  this 
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State,  may  appeal  to  the  Courts  in  his  own  name;  to  restrain 
such  illegal  use  of  the  boads  so  issued,  or  endorsed  to  said 
company ;  and  to  discover  the  fraudulent  or  illegal  use  made 
of  such  bonds  bv  reason  of  which  the  credit  of  the  State 
may  be  depreciated,  and  the  burdens  of  the  citizens  increased. 

This  bill  was  filed  under  the  foregoing  section.  And  it  is 
urged  by  the  counsel  for  the  defendant  in  error,  and  wasw 
ruled  in  the  Court  below,  that  said  section,  as  applied  to  any 
railroad  company  in  this  State,  other  than  the  Air-lme  Com* 
pany,  is  unconstitutional  and  void,  under  the  5th  paragrapli 
of  the  4th  section  of  the  3rd  article  of  the  Constitution  rf 
this  State,  which  says :  "  Nor  shall  any  law  or  ordinance  pa» 
which  refers  to  more  than  one  subject  matter,  or  contaias 
matter  different  from  what  is  expressed  in  the  title  thereof" 
It  is  contended  that  it  was  one  subject  matter  to  grant  tk 
aid  of  the  Stale  to  the  Air-line  Railroad  Company,  ttd 
another  and  a  diifcrent  subject  matter  to  authorize  a  eitiiif 
or  tax-payer  to  file  a  bill  to  enjoin  the  Maoon  andBnu^ 
wick  Railroad  Company  from  receiving  the  endorsemoit  rf 
the  State  on  its  bonds,  because  it  has  sold  such  bonds  at  ]0 
lian  ninety  cents  in  the  dolljir. 

In  the  view  that  we  take  of  this  case,  we  find  it  unnerti' 
sary  to  pronounce  any  judgment  upon  this  point.  The  jBO* 
vision  in  the  Air-line  Act  seems  to  us  to  be  a  proper  oi% 
as  applied  to  that  company,  and  one  that  might  wisely 
engrafted  by  the  Legislature  on  every  bill  passed  for  a 
purpose,  wlien  the  State  agrees  to  endorse  the  bonds  rf 
railroad  company,  as  a  mere  gratuity  or  loan.  Sboold 
State  endorse  or  issue  bonds  in  payment  of  a  debt,  or  in 
dation  of  any  just  demand  against  her,  she  oould,  with 
priety,  impose  no  such  restriction  upon  their  negotial 
but  when  she  makes  a  naked  loan  jDf  her  credit,  it  is  not 
proper  but  prudent  to  do  so. 

3.  We  are  unanimously  agreed  that  the  5th  section  of 
Act  aforesaid,  if  constitutional,  confers  upon  a  citizen  or 
payer  no  such  powers  as  are  attempted  to  be  exercised,  bf  i| 
bill.    What  are  the  rights  or  powers  del^ated  to  the 
or  tax-payer  by  this  section,  which  are  to  be  exadsei 
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m,  for  the  public  good?  Simply  to  appeal  to  the  Courts 
his  own  name^  to  restraia  the  use,  by  the  company,  of  the 
nds  endorsed  by  the  State  at  a  greater  discount  than  ninety 
ttts  in  the  ^dollar,  and  to  discover  any  such  fraudulent  or 
egal  use  made  of  the  endorsed  bonds,  by  which  the  credit 

the  State  may  be  depreciated,  and  the  burdens  of  the  cit- 
en  increased.  This  is  the  whole  scope  and  full  extent  of 
le  power  which  this  A.ct  delegates  to  the  citizen  or  tax- 
lyer — not  for  his  individual  benefit  exclusively,  but  for  the 
ioefit  of  the  public.  And  to  this  single  issue  it  is  the  duty 
r  the  Court  to  confine  him  in  every  case  of  this  character 
hich  may  be  brouglit  by  the  citizen  or  tax-payer  under  this 
iction. 

When  the  State  makes  gratuitous  loans  of  her  credit  to  a 
Mnpany,  she  should  see  to  it  that  the  bonds  having  her 
udorsemeut,  are  not  sold  at  such  discount  in  the  market  as 
rili  impair  her  credit  or  increase  the  burdens  of  her  people 
y  its  depreciation.  And  to  this  end  she  acts  wisely  to  make 
wry  citizen  and  tax-payer  in  the  State  her  agent,  to  watch 
be  sales  of  said  bonds,  and,  in  case  they  are  sold  at  a  greater 
iscoant  than  the  law  allows,  to  appeal  to  the  Courts  to 
BStrain  the  further  illegal  use  of  the  bonds,  and  to  discover 
aefrauduleut  acts  of  the  company  in  negotiating  the  bonds 
fc  a  greater  discount  than  the  law  allows.  But  this  is  the 
ill  extent  of  the  power  delegated,  and  the  full  extent  to 
hich  it  can  be  wisely  delegated,  and  here  its  exercise  must 
op.  It  never  was  the  intention  of  this  Act  to  allow  every 
tizen  or  tax-payer,  who  may  feel   inclined  to  intermeddle 

other  people's  business,  to  involve  every  railroad  company 

this  State,  which  receives  the  aid  of  the  State,  in  interm- 
able  litigation,  by  filing  bills  to  inquire  into  all  the  acts  of 
ch  companies,  and  to  investigate  matters  which  do  not 
operly  belong  to  the  Courts,  but  toM;he  Executive  and  Leg- 
ative  departments  oi  the  government.  What  ri^it  have 
» Courts  to  inquire  into  the  conduct  and  motives  of  the 
gislatare  in  passing  bills  of  this  character,  or,  indeed,  of 
f  other  character,  or  of  the  Executive  in  executing  them, 
in  issuing  bonds  in  conformity  to  them  ?     No  more  than 
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either  of  the  other  departments  has  to  assume  the  foDctions 
of  the  Courts.  Each  is  a  separate  body  of  magistracy,  and 
neither  has  a  right  to  encroach  upon  the  legitimate  functions 
of  the  other. 

The  Act  undec  consideration  has  delegated  no  power  to  th€ 
citizen  or  tax-payer  to  file  a  bill  to  inquire  whether  the  com- 
pany has  paid  in  the  sinking  fund^  or  whether  the  neces- 
sary subscriptions  to  the  stock  have  been  made^  or  whethei 
the  company  is  running  its  road  upon  the  line  intended  b} 
the  charter,  and  the  like.  It  is  a  question  of  public  poliq 
whether  the  State  will  endorse  the  bonds  of  any  company 
and  upon  what  terms  she  will  endorse,  and  to  what  extent 
And  it  belongs  to  the  law-making  power  to  regulate  all  this 
and  to  the  Executive  department  to  see  that  the  restriction! 
imposed,  whatever  they  may  be,  are  complied  with  befop 
the  bonds  are  issued.  But  the  law-making  power  may  chanp 
or  modify  the  restrictions  or  terms  imposed  upon  the  com 
panics  receiving  the  aid  of  the  State  as  a  guaranty,  frofl 
time  to  time,  as,  in  their  judgment,  the  interest  of  the  Stab 
requires,  and  neither  the  Courts  nor  any  individual  citi«i 
has  any  right  to  interfere  in  any  matter  properly  pertaining 
to  the  Legislative  or  Executive  department.  If  larger  poijefl 
on  this  subject  should,  in  future,  be  delegated  to  the  private 
citizen,  or  to  the  Courts,  it  will  then  be  time  enough  to  exe^ 
cise  them.  Till  then,  the  Courts  will  not  sanction  any  ludi 
interference. 

The  State  has  granted  her  aid  by  a  loan  of  her  credit  tc 
those  great  enterprises  in  consideration  of  the  great  impo^ 
tance  to  the  people  of  their  early  completion,  to  open  nel 
channels  of  commerce,  afford  new  facilities  and  conveniencei 
to  her  population,  develop  her  vast  resources,  and  incretf 
immensely  the  value  of  her  taxable  property.  And  ih 
Courts  should  not,  by  aSBuming  powers  which  belong  to  th 
other  d^artments  of  the  government,  thwart  this  wisepobB 
policy,  or  sanction  and  encourage  the  captious  objectiooBl 
fault-finders,  or  the  intermeddling  of  interested  parties,  who 
to  uphold  the  power  and  control  of  monopolies,  seek  to  crod 
out  all  new  lines  of  communication,  whicfa^  as  rivals,  llj 
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fordiDg  better  £tcilities  to  the  people^  may  divide  the  busi- 
esSy  and  reduce  the  large  profits  of  such  compaDies  as  may 
icretofore  have  made  the  interests  of  whole  sections  of  the 
^te  subservient  to  their  own. 

4.  We  think  it  was  the  duty  of  the  Chancellor,  even  if  a 
good  cause  for  filing  this  bill  had  originally  existed,  to  dis- 
Bolve  this  injunction.  This  is  purely  a  question  of  public 
policy,  and  not  of  individual  right.  This  bill  was  not  filed 
by  these  tax-payers  to  protect  private  right,  but  to  enforce 
public  policy  by  preventing  public  wrong.  No  decree  could 
have  been  rendered  in  their  favor  as  individuals.  They  were 
the  agents  of  the  State,  acting  at  their  own  expense  for  the 
public,  under  the  authority  delegated  by  the  Legislature.  And 
if  they  had  not  transcended  their  authority,  it  was  tbe  right 
of  the  Legislature,  at  any  time,  to  put  a  period  to  the  action 
by  the  passage  of  a  resolution  or  act  directing  it  to  be  dis- 
nussed,  or  ratifying  the  use  made  of  the  bonds  of  the  com- 
pany, and  directing  that  others  be  issued  to  carry  forward 
the  coDstrnction  of  the  road  to  completion  as  rapidly  as  possi- 
ble. This  is  what  is,  in  effect,  done  by  the  resolution  passed 
by  the  Greneral  Assembly  on  the  28th  day  of  July,  1869. 
When  that  resolution  passed  it  put  an  end  to  this  action. 
Judgment  affirmed. 
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Joel  Kitchens  et  al.,  plaintiffs  in  error,  vs.  Eli; 

KircHENS,  defendant  in  error. 

1.  In  a  proceeding  to  establish  a  will  which  is  alleged  to  have  1 
troyed  since  the  death  of  the  testator,  it  is  necessary  to  prove 
cution  of  the  will  by  three  subscribing  witnesses,  if  in  life  a: 
the  jurisdiction  of  the  Court,  as  in  case  of  probate  in  solemn 

2.  The  contents  of  the  will  must  be  proved  and  the  presumptioi 
cation  by  the  testator,  which  is  raised  by  law,  be  rebutted  by 
dence  as  clearly  satisfies  the  conscience  of  the  jury,  but  th: 
done  by  the  subscribing  witnesses,  or  any  other  competent  t< 
and,  in  case  the  testimony  is  in  conflict,  the  jury,  as  in  all  oti 
are  the  judges  of  the  credibility  of  the  witnesses. 

3.  A  new  trial  will  not  be  granted  in  a  case  of  this  character  wi 
is  evidence  to  sustain  the  verdict  under  the  rules  above  laid  d 

Establishing  lost  will.     Before  J^dge  Robenson. 
Superior  Court.     December  Term,  1869. 

Elizabeth  Kitchens  averred  that  her  husband, 
Kitchens,  died  testate,  produced  an  alleged  copy  of  1 
by  which  she  took  the  whole  estate  and  prayed  the  C 
that  it  should  be  established  in  lieu  of  the  lost  origna 
administrator  of  Charles  Kitchens,  and  his  heirs 
objected  upon  the  grounds  that  Charles  Kitchens  died  i: 
that,  at  the  date  of  the  pretended  will,  he  had  not  t€ 
tary  capacity ;  that,  if  he  made  it,  it  was  done  under  < 
sion  or  wrongful  influence  by  his  wife ;  that  he 
understand  what  the  paper  was  when  he  signed  it,  i 
the  widow  was  estopped  from  setting  up  a  will  bee 
had  applied  for  letters  of  administration  on  his  estate 

The  paper  w^as  established  and  admitted  to  recon 
will,  in  the  Court  of  Ordinary.  Caveators  appealec 
Superior  Court.  When  the  case  was  called  there,  in  i 
1867,  the  propounder's  counsel  moved  to  dismiss  th 
for  want  of  the  security  required  by  the  statute.  Th 
satisfactorily  explained,  the  Judge  allowed  the  securi 
then  given,  and  refused  to  dismiss  the  appeal.  Con 
caveators  filed  their  exceptions  to  this  ruling  and  tl 
duly  certified,  allowed  and  entered  of  record,  (See 
Code,  section  4191.)    The  trial  was  then  had.    The 
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le  testimony  was  upon  matters  of  influcei^ent,  about  which 
lere  was  no  controversy.  These  facts  are  in  short  as  follows : 
liarlea  Kitcliens  owned  a  farm  in  said  county  worth  $500  00, 
"  the  rental  value  of  $100  00,  and  farm  stock,  etc.,  of  little 
Hue.  His  house  had  but  one  room.  He  and  his  wife  were 
•ry  ^ed,  she  being  over  three  score  and  t«n  at  the  trial. 
'e  made  three  wills.  What  the  first  was  did  not  appear. 
he  second  made  such  a  disposition  of  his  property  that  his 
ife  became  offended,  and  for  a  few  weelis  separated  from 
im.  Afterwards,  (but  how  long  did  not  appear,)  while  they 
fere  Uving  together,  to-wit,  on  the  3d  of  December,  1863, 
«Btator  sent  for  a  scrivener  and  procured  him  to  write  the 
will  now  propounded.  He  wrote  it  as  Charles  Kitchens  dic- 
tated, and  handed  it  to  Mrs,  Kitchens.  On  the  5th  of  Jan- 
uary 1864,  Charles  Kitchens  executed  it  according  to  law; 
te  was  then  unwell,  but  of  testamentary  capacity.  The 
Wttuted  will  was  not,  at  the  time  of  execution,  read  over  to 
tffltator;  he  said  it  bad  been  read  to  him,  and  handed  it  to 
hiswife,  saying  it  was  her  will.  She  put  it  in  "a  Mason 
book"  in  a  chest,  in  which  tiie  testator's  tobacco  and  liquor, 
» little  specie,  etc.  etc.,  were  kept,  the  key  to  which  usually 
^hnag  by  the  chimney  corner.  This  chest  was  frequently 
•pened  by  different  persons  and  the  will,  being  longer  than 
tile  liouk,  was  wean  whenever  the  cliest  was  opened.  Testator 
If  ^  on  tlie  12th  of  January,  1864.  After  the  death,  the  old 
•"lyud  her  f^iand-daugbter,  Matilda,  and  Joel  Kitchens, 
•i  Wm.  B.  Kitchens,  slept  in  the  house  near  the  corpse  and 
ttlhe  chest.  Next  morning  the  chest  was  missing  from 
*b6oae;  it  was  found,  but  the  will  and  specie  were  gone. 
■Wiglit  counsel  on  the  following  Sunday  to  establish  the 
^  yn&  advised  not  to  insist  upon  that,  and  afterwards 
1  for  administration,  but  always  said  he  died  testate. 
e  Want  of  security,  and  other  reasons  not  given,  she 
If  obtain  letters  of  administration.  There  was  nothing 
V  Undue  inftuence  but  the  facts  aforesaid,  and  remarks 
t-Vl^tator,  such  as  that  he  had  gotten  most  of  his  prop- 
h^  her,  but  tbat  the  will  was  made  to  keep  peace,  and  the 
N^^e  real  %bt  was  upon  the  existence  of  the  paper  at 
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lis  death.    AVilliam  B.,  Joel  and  Matilda  testified  that,  befoi 
his  death,  in  their  prescDce,  testator  made  her,  Matilda,  bri 
the  will  from  the  chest,  and  burp  it.     The  old  lady  and  b  ^e 
grand -daughter,  Mrs.  Smith,  on  the  contrary,  testified  tiks 


they  saw  the  will  in  the  chest  afler  the  death  of  testator, 
before  the  chest  was  removed,  and  the  old  lady  testified  ttkai 
the  door  of  the  house  was  securely  latched  inside  at  nigli^ 
that  she  saw  AVilliam  B.  come  into  the  house,  after  he  and 
the  others  had  been  to  bed,  without  his  coat  or  hat,  and  that 
next  morning  the  bed  on  which  he  slept  had  on  it  clay  like 
that  where  the  stolen  chest  was  found.     AVilliam  B.  denied  on 
oath  leaving  the  house  during  that  night.     There  was  much 
evidence  as  to  family  quarrels  between  the  old  lady  and  the 
caveators,  as  to  their  declarations  and  conduct,  etc.,  etc.,  pro 
and  con.y  which  is  of  no  value  here.     The  execution  of  the 
will  was  proven  by  three  of  the  witnesses,  and  the  death  of 
the  other  was  shown  and  his  signature  was  proven,  the  con- 
tents of  it  were  shown  by  Mrs.  Kitchens  and  the  scrivener, 
and  by  two  of  the  subscribing  witnesses,  to  have  been  sub- 
stantially the  same  as  the  copy  oflTered  by  propounder.   *  Thef^ 
was  no  contradictory  evidence  as  to  contents. 

The  evidence  having  been  submitted  to  the  jury,  the  Jud^ 
charged  them,  at  the  request  of  counsel   for  propounded 
among  other  things,  as  follows  :     While  it  is  true  that  th» 
loss  or  destruction  of  a  will  after  testator's  death  raises  a  pr^ 
sumption  of  revocation,  yet  this  presumption  depends  ufKJ 
the  facts  of  each  case,  and  may  be  rebutted  by  inferenci 
drawn  from  the  facts  of  the  case,  as  by  sayings  of  testator 
the  time  of  the  writing  and  execution  of  the  will,  and  t 
reasons  given  by  him  for  disposing  of  his  property  as  he  do 
that  the  presumption  of  revocation  may  be  rebutted  by 
cumstanccs,  in  the  absence  of  positive  evidence.     If  od 
the  attesting  witnesses  is  dead,  the  fact  of  his  attesta' 
proven  by  other  witnesses  is  a  sufficient  compliance  witl 
law. 

The  jury  found  for  the  propounder.  Counsel  for  cav 
moved  for  a  new  trial,  upon  the  grounds  that  the  verdi< 
contrary  to  law  and  the  charge,  and  unsupported  I 
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ideooe;  that  the  Court  erred  in  refusiDg  to  chat^  as 
jueBted  by  counsel  for  caveators ;  that,  in  order  to  estab- 
h  a  copy,  in  law,  of  an  original  will,  lost  or  destroyed 
bsequent  to  the  death  or  without  the  consent  of  the  testator, 
eh  copy  must  be  clearly  proven  to  be  such  by  the  subscrib- 
g  vitnesses.  In  addition  to  this,  it  is  necessary  to  introduce 
her  evidence  of  the  copy  will  and  its  terms;  that  if  this  be 
jne,  yet,  the  presumption  is  of  revocation  by  testator,  and 
lis  presumption  is  so  strong  that,  after  proof  by  the  sub- 
iribing  witnesses,  and  other  evidence  on  this  point,  still 
roof  must  be  produced  of  want  of  revocation,  in  order  to 
ivercome  the  presumption  of  revocation  which  the  law  fixes; 
uad  because  the  Court  erred  in  charging  as  be  was  requested 
by  counsel  for  the  propounders.  The  Court  refused  a  new 
bial,  and  this  is  assigned  as  error,  on  said  grounds.  When 
the  cause  was  being  argued  here,  counsel  for  the  propounders 
propised  to  have  the  Court  to  examine  their  exceptions  filed 
upon  the  refusal  to  dismiss  the  appeal  and  to  pass  upon  the 
Hoe.  The  Court  held  that  it  was  euch  a  matter  as  should 
We  been  brought  up  within  thirty  days  from  the  decision, 
ud  could  not  now  be  reviewed,  although  the  exceptions  had 
"Wi  sent  up  as  part  of  the  record. 

^-  Vf.  Clark,  F.  Jordan  and  A.  Reebb,  for  plaintiff  in 

|OTor, 

ff.  A.  Lofton  and  Geohqe  E.  Babti^tt,  contra. 

;  C.  3. 

V  proceeding  was  instituted  under  section  2393  of  the 
A  Co<Ie,  and  the  case  turns  upon  the  proper  constrnc- 
f  that  section,  which  is  in  these  words:  "If  a  will  be 
R;  destroyed  subsequent  to  the  death,  or  without  the 
*Went  of  tlie  testator,  a  copy  of  the  same,  clearly  proved  to 
,  W  Hicli  by  tlie  subscribing  witnesses  and  other  evidence,  may " 
iwidmitteO  lo  probate  and  record,'in  lieu  of  the  original; 
W^j  'B  every  such  case,  the  presumption  is  of  revocation  by 
■fefcttator,  and  that  presumption  must  bcrebntted  by  proof.'' 
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Tlie  first  question  presented  is,  what  proof  of  execotion 
le  will  18  required  by  this  section  of  the  Code,    We  holi 
:  the  execution  must  be  proved  by  three  subscribing  wit— 
seS;  if  in  life,  and  within  the  jurisdiction  of  the  Court, 
case  of  probate  of  a  will  in  solemn  form. 
2.  But  it  is  insisted  that  the  contents  of  the  will  must  al 
i  proved  by  three  witnesses,  and  that  the  presumption  (^ 
jvocation  which  is  raised  by  law,  must  be  rebutted  by  thrte* 
ntnesses.     \Ve  do  not  think  this  a  fair  construction  of  tl^m 
tatute.     If  we  construe  it  literally,  as  counsel  for  plaintL^ 
in  error  insists,  we  must  require  the  copy  to  be  clearly  provEPs^ 
by  the  three  sul^scribing  witnesses  and  other  evidence.     W^ 
cannot  suppose  the  Legislature  intended  to  require  the  exec^j 
tion,  the  contents,  and  the  facts  necessary  to  rebut  the  prrc 
sumption  of  revocation,  all  to  be  proved  by  the  subscribim:^ 
witnesses,  and  other  or  additional  evidence.     Again,  it  muLt 
not  be  forgotten  'that  this  literal  construction,  if  enforc^?< 
would  require  each  of  these  facts  to  be  proved,  not  by  thirc 
witnesses  and  other  evidence,  but  by  the  Hubscribing  witness^^ 
no  others  would  do.     This  would,  in  most  cases,  be  an  ut  €• 
impossibility.    The  three  subscribing  ^vitnesses  might  be  al:> 
to  prove  the  execution  of  the  will,  and  three  other  equa.1 
credible  witnesses  might  have  seen  the  will  destroyed,  sin 
the  death  of  the  testator,  and  still  three  others  might  hn 
read  the  will,  and  might  be  able  to  swear  to  its  conter 
But  the  literal   construction  of  the  statute  would,  with  t 
conclusive  evidence  in   Court,  reject  the  probate,  because 
subscribing  witnesses  might  not  know  material   facts  wl 
others   in  Court  would  clearly  prove.     In  our  opinion, 
true  construction  is,  that  the  execution  of  the  will  mus 
proved  as  above  stated,  by  the  subscribing  witnesses ; 
the  destruction  or  loss  of  the  will,  and  the  facts  necessa 
rebut  the  presumption  of  revoc4ition  by  the  testator,  m 
proved  by  such  "  other  evidence  "  as  satisfies  the  cons 
of  the  jury,  that  the  will  so  executed  as  testified  to  ' 
subscribing  witnesses,  wa's  lost  or  destroyed  since  the 
of  the  testator,  or,  without  his  consent,  before  his 
Indeed,  it  very  rarely  happens  that  the  three  subs 
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witnesses  hear  the  will  read,  or  know  anything  of  its  con- 
tents.   And,  on  the  other  hand,  it  frequently  happens  that 
some  friend  of  the  testator  does  know  the  contents  of  the 
will,  who  is  not  a  subscribing  witness,  while  others  may 
know  what  disposition  has  been  made  of  the  will  since  the 
t^tator's  death.     The  construction  we  adopt  seems  to  us  to 
be  the  rational  one,  while  the  literal  construction  contended 
for  seems  not  only  to  be  absurd,  but  to  defeat  the  will  of  the 
I^islature  by  adhering  too  closely  to  the  language  used  by 
^^    The  maxim  applies  :   "  qui  hcoret  in  litera  hceret  in  cor- 
^.''    We  have  said  the  evidence  must  be  such  as  to  satisfy 
the  conscience  of  the  jury.     It  should  be  very  clear  and 
strong:  2  Greenl.  Ev.,  sec.  688.     But,  as  in  all  other  cases 
^here  it  is  in  conflict,  the  jury  must  be  the  judges  of  the 
^^bility  of  the  witnesses. 

3.  If  there  is  evidence  to  sustain  the  verdict,  under  the 

^'Q^'above  laid  down,  a  new  trial  will  not  be  granted.    We 

^  *Jot  prepared  to  set  aside  the  verdict  in  this  case  for  want 

^^  evidence.     There  is  much  conflict  in  the  testimony  which 

^^ot  be  reconciled.     But  we  think,  aflcr  an  attentive  peru- 

^  of  it,  voluminous  as  it  is,  that  it  preponderates  in  favor 

^f  the  verdict.     And  as  the  jury,  whose  province  it  was  to 

^e^gh  it  in  connection  with  the  credibility  of  each  witness, 

^ave  pronounced  upon  it,  and  the  Court  below  has  refused  to 

^t  aside  the  verdict,  we  will  not  interfere  with  it. 

Judgment  affirmed. 
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MUEL  T.  Payne,  plaintiff  in  error,  vs.  Mary  T.  Payn^, 

defcnclaut  in  error. 


1  a  contest  about  the  possession  of  two  minor  cbildren,  between 
mother  and  the  testamentary  guardian,  who  is  the  grand- father,  whe^  si 
it  is  shown  that  one  of  them  is  only  three  years  oldj  and  the  other  0x^4 
year  old,  and  still  at  the  mother's  breast,  this  Court  will  not,  upont'&m^ 
case  made  by  this  record,  control  the  discretion  of  the  Coart  belo  wi 
whose  judgment  is  in  favor  of  the  mother's  right  to  their  castody,  fc*s.l 
the  period  arrives  when  it  is  proper  that  the  testamentary  goardm.  ^^i 
take  possession  of  the  minors  for  the  purposes  of  their  education. 

Hiibeas  Corpus.      Certiorari.     Decided  by  Judge  Poi*' 
Floyd  Superior  Court.     Marcli  Term,  1869. 


R.  F.  Payne  died  in  April,  1868,  testate,  leaving  his  wl 
Mary  H.  I^ayne,  and  two  sons,  Samuel  H.,  born   in  Apx"*  '» 
1866,  and  Benjamin  E.,boi*n  in  February,  1868.    Thefour-«:-* 
item  of  bis  will  was  as  follows:     "Having  implicit  TOiafi- 
dence   in  tbc   integrity,  experience,   and  judgment  of  Tjr^y 
father,  Samuel  T.  Payne,  and,  as  my  children  are  young,  an^ 
to  be  raised  and  educatecl,  as  avoII  as  their  circumstances  wiJ' 
permit,  and,  as  my  wife  is  also  young,  and  without  mud 
financial  experience,  I  do  ordain,  constitute  and  appoint  n^T 
father,  Samuel  T.  Payne,  guardian  both  of  the  persons  eLt\<^ 
property  of  my  two  before-mentioned  sons,  Samuel  and  B^**' 
jamin,  with  full  power  and  authority  to  appropriate  all    ^ 
^uch   portions  of  their   estate  hereby   bequeathed   to  tlicD 
respectively,  as,  in  his  judgment,  he  may  deem  best  for  thci 
maintenance  and  education,  and   1  do  hereby  counsel  ii^ 
advise  my  beloved  wife  to  stay  and   reside  with   my  fatli* 
Samuel  T.  Payne,  and  to  be  governed  by  his  counsel   o. 
advice,  at  least,  during  her  widowhood,  being  conscious  t* 
he  will,  as  he  has  done,  act  the  part  of  a  father  by  h* 
Said  Samuel  T.  was  the  nominated  executor.     Tlie  wi' 
and  her  sons  lived  with  him.     She  assisted  in  the  house 
duties,  etc.,  for  some  time,  but  finding  that  mode  of  life  ir 
venient  and  disagreeable,  she  determined  to  leave,  and 
her  sons  with  her.     Said  Samuel   T.  Payne  would  not 
^«*r  to  take  the  boys  away.     On  the  20th  of  February, 
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out,  against  him  habeas  corpus,  alleging  that  he 
said  boys  illegally.  The  Ordinary  issued  the  writ, 
eply  to  it,  he  answered  that  he  held  them  under  said 
said  will  and  his  letters  of  executorship  under  the 

i  hearing,  said  8amuel  T.  testified  that  said  Mary  H. 
'  about  two  hundred  dollars  worth  of  property,  be- 
le  beds  and  bedding ;  that  he  and  those  who  knew 
:ed  upon  her  as  a  person  of  weak  mind,  and  unfit  to 
dren.  He  further  swore  that  their  father  often  told 
i  he  wished  him  to  keep  the  boys,  and  not  to  allow 
go  elsewhere ;  that  he  would  about  as  soon  see  them 
raise<l  at  Tult's.  (Tult  was  Mrs.  Payne's  step-father, 
intended  going  to  him.  He  lived  in  Lincoln  county, 
dred  and  fifty  miles  from  Home,  Georgia.)  He  said 
cept,  since  testator's  death,  and  was  willing  yet  to 
e  widow  and  the  boys. 

)rdinary  directed  the  boys  to  be  delivered  to  their 
and  that  Samuel  T.  Payne  sHould  pay  the  costs.  The 
it's  attorneys  sued  out  a  certiorari  to  review  said 
.  Upon  argument,  the  Judge  overruled  the  certior- 
ordered  the  boys,  at  once,  delivered  to  their  mother, 
assigned  as  error. 

BRWOOD  &  RowELL,  for  plaintifi*  in  error. 

UNDER  &  Wright,  for  defendant  in  error. 


^785  of  the  Revised  Code  is  in  these  words :  "Upon 

the  father,  the  mother  is  entitled  to  the  posses- 

until  his  arrival  at  such  age  that  his  educa- 

the  guardian  to  take  possession  of  him.     In 

ion  of  the  parents,  or  the  subsequent  marriage 

r,  the  Court,  upon  writ  of  habeas  corpus^  may 

ion  as  to  the  possession  of  the  child,  looking 

st  and  welfare." 
declares  that :  ''  In  all  writs  of  habeas  corpus^ 
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sued  out  on  account  of  the  detention  of  a  wife  or  child,  tht 
Court,  on  hearing  all  the  facts,  may  exercise  a  sound  discre 
tion  as  to  whom  the  custody  of  such  wife  or  child  shall  b 
given,  and  shall  have  power  to  give  such  custody  of  a  chil< 
to  a  third  person." 

In  Lindsey  vs.  Lindsey,  14  Ga.  B.,  657,  this  Court  rule« 
that,  upon  the  writ  of  haJbeas  corpus  sued  out  by  one  parec 
for  the  purpose  of  obtaining  from  the  other  the  possession  c 
an  infant  child,  the  question  as  to  whom  the  same  shall  b 
awarded,  is  intrusted  to  the  discretion  of  the  Circuit  Judg 
before  whom  the  writ  is  made  returnable,  and  it  must  be 
flagrant  abuse  of  that  discretion  which  will  authorize 
reviewing  Court  to  interfere.  Judge  Stiirnes,  delivering  tl: 
unanimous  opinion  of  the  Court,  says  :  "There  is  an  obviot 
propriety  in  this.  Tiie  Judge,  in  such  case,  is  more  of  th 
vicinage,  as  it  were,  than  t)iis  Court, — has  probably  betU 
opj^ortunity  of  knowing  the  parties,  their  means,  eta  B 
has  them  before  him,  and  has  the  benefit  of  their  deracanc 
and  appearance,  in  aid' of  his  judgment.  So,  of  witnesse 
He  may  be  familiar  with  their  reputations,  looks  them  in  tl 
face  when  they  speak,  has  the  benefit  of  their  conduct  an 
appearance,  and  pronounces  his  judgment  accordingly.  F< 
these  reasons,  a  case  of  glaring  error  should  be  required 
authorize  an  interference  by  us  with  a  judgment  so  formed 

In  Starr  vs.  Barton,  34  Ga.  R.,  99,  this  Court  ruled  th 
the  judgment  of  the  Court,  upon  the  facts  in  cases  of  Aate- 
corpiis  is  analogous  to  the  verdict  of  the  jury,  and  will  i> 
be  disturbed  by  the  reviewing  Court,  if  there  be  enough 
support  it,  although  there  may  have  been  other  testimoi 
strongly  in  conflict  with  it.  In  Boyd  vs.  Glass,  34  Ga.  1 
253,  it  is  decided  by  this  Court  that,  when  infants  a 
brought  before  a  habeas  corpus  Court,  the  Court  will  ex< 
cise  its  discretion  as  to  their  custody,  and  unless  such  4 
cretion  has  been  flagrantly  abused,  a  reviewing  Court  W 
not  interfere.  Under  the  law,  as  laid  down  in  the  Code,  aJ 
as  expounded  by  this  Court  in  those  cases,  we  do  not  feeJ  • 
liberty  to  interfere  with  the  judgment  of  the  Court  beloir^ 
this  case. 
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The  Ordinaiy  before  whom  the  writ  was  sued  out,  who 
resides  in  the  county,  and  is  well  acquainted  with  the  parties, 
refused  to  take  these  little  boys  from  their  mother  at  so  ten- 
der an  age,  and  the  Judge  of  the  Superior  Court  sustained 
his  decision.  We  are  unable  to  say  that  there  has  been  a 
flagrant  abase  of  legal  discretion  in  this  case.  Unless  there 
are  very  controlling  reasons  to  the  contrary,  in  the  particular 
case,  the  mother  is  the  proper  custodian  of  infants  of  the  age  of 
those  now  in  controversy.  When  they  arrive  at  an  age  which 
requires  their  transfer  to  the  possession  of  their  guardian  for 
the  purposes  of  their  education,  there  can  be  no  doubt  of  his 
right  to  have  the  control  of  them. 

We  admire  the  fidelity  with  which  the  grand-father,  in 
this  case,  who  is  the  testamentary  guardian,  has  labored  to  do 
what  he  regafded  his  duty  to  these  children,  in  the  execution 
of  the  delicate  trust  confided  to  him  by  his  deceased  son. 
But,  at  this  period  of  their  existence,  we  do  not  feel  at  liberty 
to  disturb  the  judgment  rendered  in  the  Court  below,  against 

isright  to  the  immediate  possession  of  his  wards. 
Judgment  affirmed. 


"iiiUAM  H.  Chappell,  adm'r,  etc.,  plaintiff  in  error,  vs. 
William  S.  Akin,  defendant  in  error. 

"hen  a  bill  was  filed  by  a  creditor  against  an  executor,  praying  for  an 
''^JoactioD  and  the  appointovcnt  of  a  Receiver,  alleging  that  the  execu- 
^^  ^U  insolvent^  unmarried,  extravagant,  engaged  in  no  settled 
bQgin^  and  intending  soon  to  move  to  Honduras,  and  was  badly 
^QigiDg  his  own  business,  as  well  as  that  of  his  testatrix,  that  he  had 
**^<i  he  would  sell  the  property  of  his  testatrix,  realize  the  money,  and 
^^«  without  paying  any  of  the  debts  of  the  estate  :  ffeldj  that  the 
^ort  below  erred  in  dismissing  the  bill. 

^uity.    Receiver.    Decided  by  Judge  Harrell.    Web- 
^^  Superior  Court.     March  Term,  1869. 

Chappell,  as.  administrator  de  bonis  non  of  the  estate  of 
Septimos  W.  Sanders,  deceased,  by  his  bill,  made  the  follow- 
Vol.  xxxtx — 12. 


178         SUPREME  COURT  OF  GEORGIA. 

Chappell,  adm>,  vs.  Akin. 

,_      .III..  ■  I  I  -    —       -    — ^ 

ing  averments :  On  the  23rd  of  February,  1864,  William 
S.  Akin,  of  said  county,  made  and  delivered  to  said  Sanders 
his  promissory  note  for  $3,400  00,  upon  which  a  judgment, 
in  favor  of  Sanders,  was  rendered  in  September,  1866,  for 
$1,000  00 ;  that  William  S.  Akin  appeared,  giving,  as  his 
security,  Elizabeth  Akin,  who  afterwards  died  testate,  own- 
ing personalty  and  realty  worth  say  $5,000  00;  that,  by  said 
will,  she  nominated  her  son,  said  AVilliam  S.  Akin,  as  her 
executor,  and  bequeathed  to  him,  for  life,  the  residuum,  (except 
the  cash  on  hand,)  after  paying  her  debts;  that,  on  the  4th  o 
February,  1867,  said  William  S.  Akin  obtained  his  letters  as 
such  executor  ;  that  some  time  thereafter  he  sold  the  persoa- 
alty  for  cash,  (of  which  he  made  no  return  ;)  that,  on  the  2bo 
of  September,  1867,  he  obtained  an  order  for  the  sale  of  to^ 
realty,  consisting  of  one  thousand  acres  of  land  in  said  oountj^: 
and  thereunder  he  has  advertised  the  lands  for  sale,  that  cm  ^ 
debts  are  pressing  on  said  estate  so  as  to  necessitate  the  sal^ 
of  the  lands,  that  said  William  S.  Akin  has  given  no  securit:^  J 
as  executor,  is  wholly  insolvent,  extravagant,  unmarried,  i^ 
no  settled  business,  and,  (as  the  complainant  believed,)  ii^*-' 
tended  moving  to  Honduras,  that  he  is  mismanaging  1b.** 
own  business,  and  that  of  the  estate,  and,  (as  complainant  ^* 
advised,)  has  said  that  he  would  sell  the  testator's  property?'; 
get  the  proceeds,  and  leave  without  paying  any  of  the  debt^  l 
that  he  will  recover  on  said  note,  and   wishes  to  bind  sa^i^ 
property  to  pay  the  eventual   condemnation  money.     If^ 
prays  an  answer  from  said  W^illiam  S.  Akin,  as  to  what  1*^ 
had  gotten  from  said  estate,  and  what  he  had  done  with  i*» 
and  that  a  Receiver  be  appointed  to  receive  the  assets  of  tl*^ 
estate,  and  collect  the  rents  of  said  lands,  until  said  executo^ 
should  give  security  for  his  proper  management  of  the  esta*^ 
or,  if  he  failed  so  to  do,  until  an  administrator  cum  ferf^ 
meTito  annexo  should  be  appointed,  and  that  meanwhile  tf^'** 
executor  be  enjoined  from  selling  the  lands,  and  from  mB^ 
aging  the  assets  of  the  estate. 

(The  will  gave  this  property  to  said  executor  for  life^  I**^ 
subject  to  his  debts,  contracts,  or  liabilities,  with  remaind^ 
to  his  children  alrve  when  he  died,  or,  ui>on  failure  of  su^ 
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bildren,  then  to  Mary  L.  Cato  and  her  childreD.)  Judge 
ohn  T.  Clark  sanctioned  the  bill  and  appointed  a  Receiver, 
squiring  him  to  give  bond,  and  ordered  injunction  to  issue 
i  prayed  for,  and  that  said  executor  surrender  the  assets  to 
le  Receiver,  unless  the  executor  gave  bond  for  the  faithful 
[scharge  of  his  duties  as  such  executor,  provided  complainant 
lould  give  to  said  executor  bond  of  indemnity  against  dam- 
^e  by  reason  of  said  injunction  and  Receiver. 
No  answer  was  filed.  The  complainant's  solicitors  moved 
)  take  said  bill  pro  confesao.  Upon  hearing  the  bill,  the 
Jourt  refused  to  grant  such  order,  and  further,  upon  his  o^n 
lotion,  dismissed  the  bill.  The  record  does  not  show  upon 
rhat  ground  he  made  the  dismissal ;  but  it  was  said,  in  argu- 
Qent,  that  he  did  so  because  there  was  nb  equity  in  the  bill. 
The  refusal  of  the  order  and  the  dismissal  are  assigned  as 
irior. 

J.  S.  WiMBERLY,  S.  H.  Hawkins,  for  plaintiff  in  error, 
cited  Johns  vs.  Johns,  23  Ga.  R.,  31. 

Blanpobd  &  Miller,  for  defendant. 

Warner.  J. 

The  error  assigned  to  the  judgment  of  the  Court  below, 
^  this  case,  is  the  dismissal  of  the  complainant's  bill.     A 
^ourt  of  Equity,  in  this  State,  may,  by  writ  of  injunction, 
estrain  the  action  of  a  private  individual  which  is  illegal 
T  contrary  to  equity  and  goods  conscience,  and  for  which  no 
^^iequate  remedy  is  provided  at  law :  Revised  Code,  sec.  3149. 
The  defendant  was  the  debtor  of  complainant  against  whom 
a  verdict  had  been  recovered  for  $1,000.   The  defendant  had 
entered  an  appeal  from  that  verdict,  giving  his^tcstatrix,  who 
vas  then  living,  as  his  security  for  the  eventual  condemna- 
tion money,    Afler  her  death,  he  became  her  executor,  and, 
from  the  allegations  made  in  the  complainant's  bill,  equity 
wd  good  conscience  require  that  he  should  be  restrained  from 
squandering,  and  disposing  of  the  property  of  his  testatrix, 
80  as  not  to  defeat  the  collection  of  the  oomplainant^s  debt 
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when  his  remedy  at  law,  under  the  peculiar  facts  of  the  cas( 
would  not  be  adequate  for  his  complete  protection.  In  ou 
judgment,  it  was  error  in  the  Court  below  in  dismissing  th 
complainant's  bill. 

Let  the  judgment  of  the  Court  below  be  reversed. 


Alexander  &  Howell,  plaintiffs  in  error,  vs.  Willie 

C.  LiETH,  defendant  in  error. 

When,  upon  the  trial  of  a  cause,  a  mortgage  deed,  'which  had  been 
corded,  vira§  offered  in  evidence,  and  objected  to  on  the  ground  tha.t 
did  not  appear  to  have  been  stamped,  and  the  party  offering  the  mo 
gage  deed  proved  that  the  deed  had  been  stamped  according  to  la-' 
Heldj  that  the  Court  should  have  submitted  the  question  of  fact  to  t 
jury  under  the  evidence,  whether  the  deed  had  be«n  stamped  or  nc 
as  required  by  law,  under  the  charge  of  the  Court  upon  that  poin 

Heldy  also,  that  when  the  deed*  showing  a  settlement  between  the  partiei 
was  offered  in  evidence,  the  Court  hhould  have  left  the  question  to  tb 
jury,  as  to  whether  the  deed  was  delivered  or  not,  under  the  evidenC' 
contained  in  the  record,  and  have  charged  the  jury  as  to  the  lawap 
plicable  to  that  point  in  the  case. 

When  there  is  any  evidence  as  to  the  delivery  of  a  deed,  it  is  a  question 
of  fact  for  the  jury,  and  not  for  the  Court,  to  decide  upon  the  fiwts 
whether  there  had  been  a  delivery  of  the  deed  :  Heldy  further,  thai 
when  an  instrument  is  offered  in  evidence,  required  by  law  to  b« 
stamped,  and,  by  the  act  of  one  of  the  parties,  the  stamp  is  prevented 
from  being  put  on  the  deed,  the  party  so  preventing  shall  not  be  hear" 
in  objecting  thereto  j  but  if  the  Court  shall  be  satisfied  that  there  w»< 
no  intention  to  defraud  the  government  of  its  revenue,  the  Court  may* 
in  such  a  case,  allow  the  proper  stamp  to  be  placed  on  the  instramo''' 
at  the  time  of  the  trial. 

Equity.  Conveyancing,  etc.  Stamps.  Tried  before  Jadg* 
Harrall.     Early  Superior  Court.     April  Term,  1869. 

Leith,  by  bill,  made  the  following  averments:  Aboufcth* 
Ist  of  January,  1867,  he  rented  a  plantation  from  John  6*** 
bert,  agreeing  to  pay  him,  as  rent,  twenty  bales  of  cotWi 
and  on  the  17th  of  April,  1867,  made  a  mortgage  to  Gilb^ 
to  cover  the  amount  of  rent  and  the  liability  of  Gilbert)  ** 
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Leith's  security,  to  James  H.  Wade,  for  $650  00,  and  certain 
otlier  matters  therein  mentioned.  Afterwards  Ijeith  and 
Gilbert  agreed  to  recind  that  contract,  and,  in  lieu  of  it, 
Grilbert  agreed  to  take  but  ten  bales  of  cotton,  worth  say 
$500  00.  After  this,  with  full  knowledge  of  the  facts, 
A^lexander  &  Howell  took  from  Gilbert  a  transfer  of  said 
mortgage,  which  transfer  is  fictitious  and  fraudulent.  He 
paid  eight  of  said  bales  of  cotton,  and  would  have  paid  the 
other  two,  in  a  few  days,  but  for  Alexander  &  Howell  having 
foreclosed  said  mortgage,  and  levied  on  said  cotton  and  his 
other  proi)erty.  This  levy  was  made  on  the  26th  of  Decem- 
^I'f  when  the  demand  was  not  due  till  the  1st  of  January 
thereafter,  and  in  order  to  force  Leith  to  settle  on  their  terras. 
This  foreclosure  was  under  the  Act  of  the  loth  of  December, 
^866,  upon  an  affidavit  made  before  a  Judge  of  the  County- 
wurt,  whfch  was  wrong,  because  the  paper  was  a  mortgage, 
^^^  not  a  factors  lien,  and  he  wished,  by  certiorari,  to  correct 
**^ia  error,  but  was  unable  to  give  security,  etc. 

-After  all  this,  Alexander  &  Howell  attempted  to  settle  with 
•^ith,  and  Leith  agreed  to  cojivey  to  them  certain  lands  in 
^riy  county,  they  paying  him  $500  00  and  some  other 
P^^perty.     The  deed,  in  the   presence  of  all  parties,  was 
"^.oded,  by  the  attorney  of  Alexander  &  Howell,  to  the 
Clerk  of  the  Superior  Court  of  said  county.     The  Clerk  said 
»^^  yfovld  not  receive  it  unle.^  it  was  stamped.     Leith  said  he 
^ould  not  deliver  it  until  the  money  was  paid,  which  Alex- 
ander &  Howell  refused  to  pay,  and  he  took  the  deed.    Alex- 
^-tider  &  Howell  sued  out  process,  before  the  County-Judge, 
for  the  deed.     He  ordered  it  delivered  ti>  them,  and,  upon 
^^^ith's  refusal  to  obey,  the  County- Judge   ordered  him  to 
]J^U.   On  the  trial,  it  appears  the  deed  was  in  tlie  hands  of  a 
Receiver  who  had  been  appointed  by  the  Chancellor.     He 
Played  for  injunction  against  the  sale,  that  the  deed  be  can- 
^lled,  that  the  fi.  fa.  and  mortgage  be  annulled,  and  that 
Alexander  &  Howell  take  the  two  bales  of  cotton  in  full 
P^yoaent  of  said  mortgage,  etc.     (The  paper  was  exhibited, 
^^t  whether  it  was  a  mortgage  or  factor's  lien,  is  not  mate- 
^  here.)  Answer  was  waived.   The  defendants  did  answer. 
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however.  In  that,  they  said  that  the  mortgage  was,  by  Gil 
bert,  transferred  to  Alexander  &  Howell  for  value,  tha 
Gilbert  had  not  changed  the  original  contract  in  any  waj 
and  the  full  amount  of  it  is  due,  except  what  has  been  paid 
that  they  foreclosed  because  they  were  informed  that  Leitl 
was  about  to  run  his  personal  property  away.  As  to  th 
subsequent  trade,  Alexander  &  Howell  said  that  Leith  cam 
and  proposed  to  settle  with  them,  and  they  agreed  on  a  set 
tlement,  and  put  its  terms  in  writing.  According  to  sai< 
agreement,  Leith  executed  and  delivered  to  them  a  deed  t 
three  lots  of  land,  mentioned  in  said  mortgage  or  lien,  au< 
when  the  Clerk,  (to  whom  the  deed  was  handed  to  be  recorded, 
remarked  that  the  deed  must  be  stamped  before  it  could  b 
recorded,  Alexander  &  Howell  left  the  Clerk's  office,  one  c 
them  to  get  the  stamp,  and  the  other  to  order  the  sheriff  t 
give  up  the  property  levied  on,  to  Leith,  as  they  had  agree 
,  to  do.  Leith  hurriedly  pocketed  the  deedj  and  left  towr 
They  offered  to  pay  the  $500  00,  and,  in  all  things,  to  cooa 
ply  with  their  said  agreement,  but  Leith  would  not  comply 
They  admitted  suing  out  possessory  warrant  for  the  deed  au< 
the  proceedings  under  it  as  stated. 

When  the  cause  came  on  for  trial,  Leith's  solicitor  read 
the  bill  and  exhibits,  examined  Leith  as  a  witness,  and  closed. 
Defendants'  solicitors  then  offered  in  evidence  the  original 
mortgage  and  transfer  as  evidence.  It  was  objected  to  because 
the  mortgage  was  not  stamped,  and  the  objection  was  sus- 
tained. They  then  proved  that,  at  the  time  the  mortgage 
was  executed,  there  were  no  stamps  at  hand  which  the  par- 
ties could  get,  and  that  Leith  authorized  Gilbert  to  stamp  i* 
when  he  could  get  stamps,  that  Gilbert  did  afterwards  g^ 
stamps  and  put  them  on  said  mortgage  about  the  time  ofi^ 
transfer  to  Alexander  &  Howell.  The  witness  said  he  did  not 
remember  the  amount  of  the  stamps,  but  that  he  got  them  fro** 
the  United  States  Revenue  Collector,  who  wrot«  the  mortgage 
and  he  supposed  it  was  the  correct  amount ;  he  thought  it  wi* 
81,50.  They  also  showed,  by  Howell,  Perry,  Gilberta^ 
Jones,  that  the  mortgage  had  been  stamped.  They  th** 
showed,  by  a  witness,  that  Lieth  had  taken  the  papers,  indaw^ 
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iDg  the  mortgage,  out  of  the  Clerk's  office,  by  an  order  of 

KeaooQ,  Itis  attorney,  saying  lie  was  going  to  take  tliem  to 

KenuoD,  ancl,  aflcr  keeping  them  out  some  time,  but  without 

takiDgtbem  to  Keuuon,  brought  them  back  to  the  office. 

Tli^  further  showed  tliat,  afler  the  mortgage  woa  delivered, 

be  had,  iu  part  performance  of  tlie  contract,  let  Leith  have 

supplies,  etc.,  and  that  after  the  transfer  of  the  mortgage  to 

Alexander  &  Howell,  and  after  Leith  knew  of  said  transfer, 

they  supplied  him  with  provisions,  etc.,  amounting  to$l,- 

217  00,  in  part  performauce  of  the  agreement  and  mortgage. 

Tbey  then  offered  to  stamp  said  mortgage  in  the  presence  of 

the  Court,  and  then  agaiu  offered  to  read  the  mortgage  and 

tnusfer  thereof  iu  evidence.    It  was  objected  to  on  the  ground 

that  it  was  not  stamped,  and  the  mortgage  and  transfer  were 

rulej  out.     They  then  offered,  as  evideuce,  the  proceedings 

of  foreclosure  and  the  mortgage  Ji,  fa.,  and  entiee  thereon, 

*liich  were  objeqted  to  because  they  were  founded  upon  a 

void  mortgage.     The  Court  sustained  the  objection.     They 

then  oETered  in  evidence  the  said  agreement  as  to  settlement. 

^pon  objection  being  made,  it  was  ruled  out,  because  it  was 

•^ot  slaia|)cd.     Tiiey  then  offered  to  prove,  by  oral  testimony, 

'''si,  afler  making  the  original   rent  contract,  Leith  agreed 

''i'h  Gilbert  to  give  him  a  lien  on  his  crop  and   mulea  and 

*m1  and  other  property  named  in  said  mortgage,  to  secure 

'w  f^yment  of  said  twenty  bales  of  cotton  promised  for 

'Entaad  for  the  advances  made,  and  to  be  made  by  Gilbert, 

i  ''s^out  iu  said  mortgage,  and  to  indemnify  him  for  having 

I  •twd  security  for  Leith,  on  a  note  for  $650  00,  to  Wade  for 

Mb>  cultivate  said  farm,  and  for  the  other  purposes  set 

ft'Hia  said   mortgage.     All  this  was  objected  to,  upon  the 

i  that  it  was  all  in  writing,  to-wit :  in  said  mortgage. 

;,  for  that  reason,  rejected  the  evidence.     They  also 

I  to  prove  by  parol  the  facts  stated  in  said  unstamped 

Bt  as  to  settlement.     This  being  <objcctcd  to  on  the 

md,  was  likewise  ruled  out.    T)ic  notes,  which  said 

pwas  intended  to  secure  were  offered  as  evidence, 

1  because  they  were  «ftt  stamped. 

idants  then  showed  that,  to  carry  out  the  previ- 
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ous  understanding,  the  parties  had  repaired  to  the  Clerk 
office,  had  caused  the  deed  to  be  drawn,  and  that  Leith  ha 
signed  it,  knowing  fully  its  contents,  that  the  witnesses  ha 
attested  it,  and  the  attorney  of  Alexander  &  Howell,  wl 
drew  the  deed,  handed  the  deed  across  the  table  to  the  Clei 
for  recording,  without  having  handed  it  back  to  Leith  ( 
having  been  instructed  by  Leith  to  do  so;  that  the  Clerk  sai 
it  needed  stamps  before  being  recorded,  and  Howell  had  gor 
across  the  square  for  the  stamps,  and  then  Leith  took  up  tl 
deed  and  carried  it  away.  This  evidence  being  in,  and  sa 
deed  being  offi^red  in  evidence,  the  Court  held  that  there  \v. 
no  sufficient  evidence  of  a  delivery  of  the  deed,  and  1 
rejected  the  deed  upon  that  ground. 

There  was  other  testimony  and  other  rulings,  but  they  ar 
not  pertinent  to  the  questions  decided  by  the  Court.  Tt 
evidence  being  closed,  the  Judge  charged  the  jury  that  th( 
mortgage  and  judgment  were  illegal,  null  and  void,  and  th( 
jury  would  decree  injunction  against  proceedings  under  them] 
that  the  contract  was  illegal,  and  no  rights  passed  under  it; 
that  the  deed  had  not  been  executed,  and,  therefore,  the  jury 
should  decree  its  cancellation ;  that  the  said  process  was 
void,  and  any  property  taken  under  it  should  be  restored  to 
Leith,  etc.  The  jury  found  in  favor  of  Leith,  against  Alex- 
ander &  Howell,  and  decreed  that  the  property  levied  on 
should  be  restored  to  Leith. 

The  defendants  moved  for  a  new  trial,  upon  the  ground 
that  the  Court  had  erred  in  each  of  said  rulings,  and  in  each 
proposition  in  said  charge,  etc.  The  new  trial  vyas  refused, 
and  error  was  assigned  on  each  of  said  grounds. 

J.  E.  Bower,  Fielder  &  Powell,  T.  F.  Jones,  ^ 
plaintifiF  in  error. 

A.  Hood,  Ricuaed  Sims,  for  defendant. 
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Warnbb,  J. 

This  case  comes  before  the  Court  upon  a  motion  for  a  new 
trial  in  the  Court  below,  which  was  refused,  and  for  that 
refusal  error  is  assigned  here.  There  were  various  questions 
made  npon  the  record  in  this  case,  which  presents  a  very 
complicated  and  confused  statement  of  facts.  Our  judgment 
will  be  confined  to  the  points  in  the  case,  upon  which  we 
giant  the  new  trial.  When  the  mortgage  deed  was  offered 
in  evidence,  it  was  objected  to,  on  the  ground  that  it  had  no 
revenue  stamp  on  it.  The  mortgage  liad  been  recordedy  and 
was  proved  to  have  been  stamped,  and  it  was  shown  that  it 
W  been  in  Leith's  possession,  he  having  got  it  out  of  the 
Clerk's  oflBoe.  Under  this  statement  of  facts,  the  Court 
"jled  out  the  mortgage  on  the  ground  that  it  was  not  then 
stamped.  In  our  judgment,  the  Court  should  have  admitted 
">€  mortgage  deed  m  evidence  to  the  jury,  and  have  snb- 
*Ditted  the  question  of  fact  under  the  evidence,  whether  the 
W  bad  been  stamped  or  not,  as  required  by  law,  and  to 
Weinstnicted  the  jury,  in  its  charge  to  them,  upon  that 
P^Dtin  the  case.  If  the  deed  had  been  legally  stamped,  as 
^  witnesses  stated,  and  the  stamps  had  been  taken  there- 
^%  fraudulently  or  otherwise,  then  the  deed  ought  not  to 
"*ve  been  rejected,  for  the  law  requiring  the  deed  to  be 
^ped,  had  been  complied  with.  When  the  deed  of  set- 
^ent  between  the  parties  was  offered  in  evidence,  it  was 
JWed  to  upon  two  grounds.  First,  that  it  never  had 
delivered.  Second,  that  it  was  not  stagiped.  The 
as  the  same  appear  from  the  evidence  in  the  record,  are 
il)e  parties,  having  agreed  on  the  terms  of  settlement, 
to  the  Clerk's  office  to  execute  the  deed.  The  deed  was 
by  the  attorney  of  Alexander  &  Howell,  signed  by 
with  a  full  knowledge  of  its  contents,  and  was  atteste<l 
[^ttesabscribing  witnesses.  The  attorney  who  drew  the 
not  formally  hand  it  to  Leith,  but,  afler  it  was 
all  the  parties  being  present,  he  handed  it  to  the 
of  die  Court  for  record,  who  said  it  must  be  stamped 
Mug  recorded.    Howell  then  went  out  across  the 
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square,  to  get  the  stamps  to  put  on  it,  and  while  he  was  goue, 
Leith  took  up  the  deed  and  carried  it  off.  Under  this  state 
of  facts,  we  think  the  Court  should  have  let  the  deed  go  in 
evidence  to  the  jury,  and  have  left  the  question  of  the  deliv- 
ery of  the  deed  to  them,  under  its  charge  as  to  the  law  appli- 
cable to  that  point  in  the  case.  When  there  is  any  evidence 
as  to  the  delivery  of  a  deed,  it  is  a  question  of  fact  for  the 
jury,  and  not  a  question  for  the  Court  to  decide  whether  there 
has  been  a  delivery  of  the  deed:  1st  Greenleaf 's  Ev.,  sec 
49  ;  2nd  Greenleaf  s  Ev.,  sec.  295. 

If  the  deed  offered  in  evidence,  was  prevented  from  being 
stamped  by  the  act  or  conduct  of  one  of  the  parties  to  it,  tbe 
party  so  preventing  ought  not  to  be  heard  in  objecting 
thereto ;  but  the  Court  may,  in  such  a  case,  if  satisfied  that 
there  was  no  intention  to  defraud  the  government  of  its  rev- 
enue, allow  the  proper  stamp  to  be  placed  on  the  instrument, 
at  the  time  of  the  trial,  by  the  party  seeking  to  introduce  it 
in  evidence.  Upon  these  several  points  referred  to  in  this 
opinion  we  think  the  Court  below  erred,  and  that  a  nev 
trial  should  be  granted. 

Let  the  judgment  of  the  Court  below  be  reversed. 


Henry  R.  L.  Long,  plaintiff  in  error,  vs,  Edward  McDon- 
ald, defendant  in  error. 

1.  A  suit  was  instituted  in  the  county  of  Early  against  L.  and  P,  allegioi 
they  were  partners,  L.  residing  in  the  county  of  Clarke,  and  ashortdini 
before  the  session  of  the  Court  in  Early,  at  which  the  case  was  tried,  ?• 
died.     The  defendants  counsel  moved  to  continue  the  case  as  to  L,  tltt 
alleged  surviving  partner,  upon  the  ground,  that  the  partnership  ^ 
denied,  and  the  survivor,  L,  had  relied  upon  the  evidence  of  P|  t^  . 
decedent,  to  disprove  the  alleged  partnership,  but  in  consequeooe* 
the  sudden  and  unexpected  death  of  P,  there  had  not  been  tiiMtl 
procure  the  evidence  of  L,  the  other  partner,  who  lived  in  the  cobB9i 
of  Clarke,  to  disprove  the  alleged  partnership :     ffeldf  that  the  OobA.; 
C'red  in  overruling  the  motion  for  a  continuance  upon  the  sho«i»l 
made  therefor  as  stated  in  the  record. 

2.  When  one  of  two  contracting  partners  is  dead,  the  plaintiff  oannot  iMft- 


•i 
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rilDus  tgUQSt  the  sniriTiDg  partner  to  prove  it  contract  made  with 
ktdeceated  paring. 

Iplea  denying  the  existence  of  a  partnership  is  a  plea  in  bar,  anil 
iltbough  sworn  to,  ia  not  a  dilatory  p\eA  which  is  required  to  be  filed 
dlhcfirti  term  of  the  Court. 

Partnership..  Pleadings.  Evidence.  Tried  before  Judge 
iBREUL.     Early  Superior  Court.    April  Term,  1869. 

HcDooald  brought  oomplaitit  against  said  Long,  of  Clarke 
mtj,  and  Jolin  M.  Phinizy  "  partners  and  farmers  of  aaid 
nut)',"  npon  an  open  account  for  supplies  for  tlie  farm,  etc. 
Migwas  named  by  initials  only.  The  suit  was  brought  in 
muj,  1868.  At  April  Term,  1869,  Long  being  then  the 
rvivor  and  absent,  his  attorneys  plead  the  general  issue, 
<i  tbat  Long  "never  authorized  Phinizy  to  contract  the 
Mont  here  saed  on,  and  that  he  is  not  now  and  never  was 
liniq^'a  partner."  After  filing  these  pleas.  Long's  attor- 
Jt  moved  to  continue  the  cause  upon  the  'ground  that 
liniiT  had  died  suddenly,  in  Early  county,  where  he  re- 
w,  within  a  few  days  previously ;  that  Phinizy  had 
|Mcted  to  establish  said  defence  by  his  own  testimony,  and 
It  therefore  no  steps  had  been  taken  to  procure  the  testi- 
*y  of  Long,  who  resided  in  Clarke  county,  and  who  could 
ONutaln  said  defence ;  that  Phinizy's  death  was  so  unex- 
Ked  and  sudden  that  they  could  not  get  Long's  testimony 
fta.  The  Court  refused  to  continue  the  cause. 
Ik's  attorneys  then  moved  to  suspend  the  cause  till 
n^fi  administrator  could  be  made  a  party  defendant. 
t  refused  by  the  Court.  They  then  moved  to  dismiss 
!,  because  the  declaration  did  not  show  that  the  Court 
idiction,  unil  because  Long  was  sued  by  his  initials 
WiTbis  Court  allowed  Long's  name  put  in  by  amend- 
rruled  tiie  uiotion  and  ordered  the  cause  to  proceed, 
f  8  attorntiy^  moved  to  strike  the  ptea  of  no  partner- 
1^  spmx  the  ground  that  it  was  defective  and  was  filed 
It  was  strictken.  During  the  trial  plaintifF's  attor- 
{popoeed  to  read  plaintiff's  interrogatories,  in  which  he 
~  '    '    i  Phinizy  told  him  that  he  and  Long  were  part- 
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ners,  as  charged,  etc.  This  testimony  was  objected  to  because 
Phinizy  was  dead.  The  Court  overruled  the  objection,  and 
the  interrogatories  were  read  in  evidence. 

The  plaintiff  closed,  and  Long's  attorneys  offered  testimony 
to  show  that  there  was  no  partnership,  but  the  Court  would 
not  allow  it  given  to  the  jury.  The  Court  chjirged  the  jury, 
among  other  things,  that  they  had  nothing  to  do  with  the 
question  of  partnership.     The  jury  found  for  the  plaintiff. 

Long's  attorneys  moved  for  a  new  trial,  upon  the  grounds 
that  the  Court  erred  in  refusing  the  continuance,  in  refusing 
the  suspension,  in  refusing  to  dismiss  upon  the  grounds  taken, 
in  not  respecting  the  plaintiff's  interrogatories,  in  striking 
out  said  plea  of  no  partnership  and  refusing  to  hear  evidence 
on  that  subject,  and  in  charging  as  aforesaid.  The  new  trial 
was  refused,  and  this  is  assigned  as  error  on  each  of  said 
grounds. 

L.  C.  Rutherford,  J.  E.  Bower,  L.  J.  Glenn,  for 
plaintff  in  error,  cited  Moore  vs.  Harlan  and  Hollingsworth, 
37th  Ga.  R.,  623,  as  to  the  testimony  of  a  party. 

Wm.  D.  Kiddoo,  for  defendant,  cited  as  to  the  ple« 
Stephen  on  PI.,  215 ;  1st  Saunders',  28  note  3;  Mason  vs. 
Dickinson,  24th  Ga.  R.,  211  ;  1st  Chitty's  Pleading,  523; 
6th  Johnson's  R.,  63;  11th  do.,  582;  18th  do.,  28;  20* 
Ga.  R.,  1 ,  25  Ga,  R.,  608,  641.  As  to  party  being  witness 
he  cited  Leaptrot  vs.  Robertson,  37th  Ga.  R.,  586  ;  and  said 
there  should  not  be  a  new  trial  even  if  the  Court  did  err,  citing 
Johnson  vs.  Johnson,  30th  Ga.  R.,  857 ;  Lumpkin  vs.  The 
Female  College,  30th  Ga.  R.,  4. 

Warner,  J. 

The  errors  assigned  to  the  judgment  of  the  Court  below*  ^ 
this  case  are:  First,  Because  the  Court  refused  to  oontiW' 
the  cause  upon  the  showing  made  therefor  as  stated  inl» 
record.  Second,  because  the  Court  admitted  the  evideooeC 
McDonald,  the  plaintiff,  as  to  the  contract  made  between  bi< 
and  Phinizy,  who   was  dead.     Third.  Because  the  Casi\ 
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]irdered  the  plea  of  Long,  denying  the  partnership,  to  be 
stricken,  and  in  refusing  to  heat  any  evidence  on  that  ques- 
tion. 

In  regard  to  the  first  point  made,  the  Code  declares  that 
all  applications  for  continuances,  not  expressly  provided  for 
therein,  are  addressed  to  the  sound  legal  discretion  of  the 
Cdiirt,  and  shall  be  granted  or  refused,  as  the  ends  of  justice 
may  miuire.  Section  3480.  In .  view  of  the  facts  in  this 
case,  upon  which  the  motion  for  a  continuance  was  based,  we 
are  of  the  opinion,  that  the  ends  of  justice  required  that  the 
Court  below  should  have  exercised  its  sound  legal  discretion, 
«ndhave  continued  the  case  upon  the  showing  made  therefor, 

2.  In  regard  to  the  admissibility  of  the  evidence  of  Mc- 
Donald, the  party  plaintiiF,  to  prove  the  sayings  and  declara-  . 
tionsof  Phinizy,  who  was  dead,  for  the  purpose  of  establish- 
ing the  &ct,  that  Long  and  Phinizy  were  partners,  the  Court 
below  was  clearly  in  error  according  to  the  j)revious  rulipgs 
of  this  Court,  in  its  construction  of  the  Act  of  1866.  Leap- 
trot  vs.  Robertson,  37th  Gra.  R.,  586 ;  Moore  vs.  Harlan  & 
Hollingsworth,  Ibid,  623.  When  one  of  two  contracting 
{Mrtoers  is  dead,  the  plaintiff  cannot  be  a  witness  against  the 
^rviving  partner  to  prove  a  contract  made  with  the  deceased 
fortner, 

3.  As  to  the  dismissal  of  the  defendant's  plea  denying  that 
kewasa  partner  of  Phinizy,  because  not  filed  at  the  first 
t^.  We  have  had  more  difl&culty  in  construing  the  1888tli 
*nd  the  3404th  sections  of  the  Code.  The  one  declares  that, 
*  Partners  suing  or  being  sued  in  their  firm  name,  the  part- 
nership need  not  be  proved,  unless  denied  by  the  defendant 
on  oath  upon  plea  in  abatement  filed."  The  other  declares 
that,  "Jfo  dilatory  answer  shall  be  received  or  admitted, 
Unless  an  affidavit  be  made  to  the  truth  thereof,  and  must  be 
filed  at  the  first  term."  It  is  insisted  here,  that  a  plea  in 
•hatenoent  denying  the  existence  of  the  partnership,  is  a  dUa- 
^  plea,  and  must  be  filed  at  the  first  term  of  the  Court 
^r  the  oommencement  of  the  suit,  and  cannot  be  filed  after- 
^^s.  It  is  true  that  the  1888  section  denominates  the  plea 
denying  the  partnership  a  plea  in  abatement,  but  does  not 
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declare,  that  it  shall  be  filed  at  the  first  term  of  the  Coart 
But  is  a  plea  denying  a  partnership,  acoording  to  the  strict 
rules  of  pleading,  a  dilato)^  plea  ?  If  in  a  suit  against  a  co- 
partnership, some  of  the  partners  were  omitted  or  sued  by  a 
wrong  name,  a  plea  in  abatement  stating  who  were  the  part- 
ners, and  their  proper  names,  would  be  a  dilatory  plea,  for  it 
would  ovi\y  delay  ihQ  plaintiff  and  give  him  a  better  sdit; 
but  a  pica  denying  that  the  defendant  was  a  partner,  and  not 
liable  to  the  plaintiff  at  all  as  such,  cannot  be  said  to  be  a 
dilatory  plea;  for  such  a  ple.i  does  not  merely  dday  the 
plaintiff  in  his  suit,  but  denies  his  right  of  action  agcind 
him  altogether,  and  is  therefore  a  pica  in  bar.  "  Pleas  in  to 
deny  that  the  plaintiff  has  any  cause  of  action ;  and  do  not, 
like  pleas  in  abatement,  give  a  better  suit."  Ist  Cliitly*^ 
Pleading,  459.  In  the  case  of  Holman  vs.  Carhart,  (25th 
Ga.  Rep.,  608,)  this  Court  held  that,  "a  plea  by  one  of  two 
persons  sued  as  partners,  that  he  did  not  sign  the  note  sued 
on,  or  authorize  any  other  pereon  to  sign  it  for  him,  and  that 
he  was  not  one  of  the  partners  when  the  debt  was  contracted, 
is  not  a  plea  in  abatement,  but  a  plea  in  6ar."  Construing 
the  two  sections  of  the  Code  in  the  light  of  this  decision  we 
hold  that  the  defendant's  plea  denying  the  partnership  was  • 
plea  in  bar  of  the  plaintiff's  right  to  recover;  and  althongh 
sworn  to,  was  not  a  dilatory  plea  which  is  necessarily  required 
to  be  filed  at  the  first  term  of  the  Court,  as  required  by  the 
3404th  section  of  the  Code.  Let  the  judgment  of  theCoort 
below  be  reversed. 
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Frank  P.  Smith,  plaintiff  in  error,  vs.  Hamlin  J.  Cook, 

defendant  in  error. 

When  a  defendant  had  been  enjoined  from  removing  and  disposing  of 
certain  cotton  which  had  been  placed  in  the  hands  of  a  Receiver  ap- 
pointed by  the  Oonrt,  and  afterwards,  the  defendant  was  declared  a 
bankrupt,  and  it  appeared  from  the  evidence,  that  the  defendant  told 
the  agent  of  the  Receiver,  who  had  the  cotton  in  possession,  that  the 
plaintiff's  injunction  had  been  settled  or  disposed  of,  and  that  he  had 
turned  over  fonr  bales  of  said  cotton  to  his  counsel  in  bankruptcy, 
when,  in  fact,  the  injunction  had  not  been  settled  or  disposed  of,  but 
the  complainant  in  the  injunction  bill  was  still  claiming  the  cotton 
under  a  mortgage  lien,  when  the  defendants  counsel  in  bankruptcy, 
with  the  assent  of  the  defendant,  took  possession  of  said  four  bales  of 
cotton,  for  his  fees  to  take  the  defendant  through  the  Bankrupt- Court, 
and  had  sold  the  same :     Heldj  that  this  Court  will  not  control  the  dis- 
cretion of  the  Court  below  upon  tl^Mtate  of  facts  disclosed  by  the 
record,  in  holding  that  the  defendantWd  violated  the  injunction,  and 
wu  in  contempt  of  the  order  and  process  of  the  Court. 

Contempt.     Decided  by  Judge  J.  M.  Clark.     Baker 
county.   Chambers. 

Cook  filed  a  bill  for  injunction  and  the  appointment  of  a 
,  Eeceiver,  etc.,  against  said  Smith  and  D.  D.  Smith,  in  said 
wanty,  touching  certain  cotton,  on  which  Cook  claimed  a 
Actor's  lien.  The  prayer  was  that  "they  be  enjoined  from 
further  interfering  with  the  said  crop  of  cotton  that  the  same 
Duty  be  held  for  the  purpose  of  discharging  said  drafts  at 
niatarit)',"  *******  and  "that  a  Receiver 
^^y  be  appointed  by  this  Honorable  Court,  to  take  charge  of 
^id  plantation  and  said  farm,  and  have  the  cotton  crop  deliv- 
ered in  conformity  to  said  contract  and  agreement,"  etc. 

The  Court  sanctioned  the  bill,  and  passed  the  following 
order:  "John  F.  Cagile,  of  Dougherty  county,  is  hereby 
appointed  Receiver  to  take  possession  of  said  crop  and  farm, 
^nd  attend  and  have  the  same  gathered,  and  the  sheriff  is 
^^aired  to  put  said  Receiver  in  possession."  By  a  supple- 
'^ental  bill  and  injunction,  each  of  said  Smiths  were  enjoined 
from  "  alienating  said  property  or  any  part  thereof."  'f  he 
^*^iver,  under  said  order,  was  in  possession  of  said  farm 
^d  crop.    While  he  was  so  in  possession,  said  Frank  P. 


r 
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Smith  was  adjudged  a  bankrupt,  on  hiH  own  petition,  by  a 
Register  in  Bankruptcy.     After  this,  and  before  more  wa« 
done,  four  balas  of  the  cotton  which  the  Receiver  had  gath- 
ered  off  said  farm,  were  taken  away  from  the   farm.   It 
being  suspected  that  Frank  P.  Smith  had  taken  them,  hew« 
ordered  by  the  Chancellor  to  show  cause  why  he  should  nol 
return  said  four  bales  of  cotton  to  the  Receiver,  and  why  h( 
should  not  be  punished  for  a  contempt  of  said  injunction 
Frank  P.  Smith  appeared  and  plead,  that  before  the  removal 
of  the  said  four  bales  of  cotton  he  was  a  bankrupt  under  th< 
laws  of  the  United  States,  and  that  he  had  been  so  adjudgec 
in  the  District  Court  of  the  United  States  by  F.  Hesseltine 
Register   in    Bankruptcy,   and    that   thereby   the  Superioi 
Court  of  said  county   ceased    to  have  jurisdiction  of  saic 
cause.     At  the  same  time^b  answered  the  rule.    He  said  1m 
did  not  remove  said  cotton,  nor  had  anything  to  do  witliiU 
removal ;  that  the  facts  were  as  follows :     When  he  filed  his 
application   in   bankruptcy   he  reported  this  cotton  with  his 
other  property,  to  his  attorney,  J.  J.  Hall,  to  be  put  into  his 
schedule;  his  attorney  assumed  the  expenses  of  the  proceed- 
ings in  bankruptcy,  and  was  to  receive  therefor  $300  00,ani 
that  he  would  charge  the  four  bales  of  cotton  for  his  reiffl- 
burseraent,  and  he,  Smith,  consented  thereto,  but  with  the 
distinct  understanding  that  Hall  was  to  take  the  chances  of 
recovering  said   bales  of  cotton   from  the  Receiver,  as  he, 
Smith,  would  not  undertake  to  interfere  with  tlie  Receiver's 
control  of  the  same :  that  he  stated  to  Hall  that  he  cooM 
only  sell  to  him  his  interest  in  the  said  cotton,  and  no  mor^ 
as  it  was  in  the  hands  of  the  law :  and  as  he.  Smith,  had  no 
other  means  of  paying  him,  Hall  accepted  the  propositioDf 
and  afterwards  took  possession  of  the  cotton,  and  afterwsrfi 
told  Smith  that  if  it  was  not  awarded  to  him,  Hall,  by  th 
Register,  he,  Hall,  would  hold  it  subject  to  the  order  of  A^ 
Court.     He  denied  any  intention  to  violate  the  injunctioii 
said  Hall  had  advised  him  that  his  conduct  was  right|  tfP 
would  cause  him  no  trouble ;  that  the  cotton  was  stored  v^ 
ject  to  Hall's  order,  and  he  prayed  that  Hall  deliver  it  ap  8 
he,  Smithy  had  done  wrong. 
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Upon  the  hearing  it  was  shown  that  while  the  agent  of 
e  Receiver  and  the  Receiver  were  both  absent  from  the 
rm  said  four  bales  of  cotton  were  taken  away  from  his  pos- 
ssion  without  their  consent;  that  Frank  P.  Smith  had  said 
}  this  agent  that  said  injunction  was  settled  or  disposed  of, 
rhen  it  had  not  been  settled  or  disposed  of,  and  that  he  had 
uraed  over  said  four  bales  of  cotton  to  his  counsel  in  bank- 
•uptcy.  Hall  testified  that  Frank  P.  Smith,  when  he  engaged 
tiim,  said  he  had  been  enjoined  from  the  use  of  his  cotton 
3rop,  and  he  advised  Smith  that  an  adjudication  in  bank- 
ruptcy would  be  a  virtual  disposition  of  the  injunction,  and 
Smith  made  the  transfer  of  his  interest  in  said  four  bales  of 
cotton  with  the  understanding  that  it  would  not  be  a  viola- 
tion of  the  injunction ;  that  Smith  had  no  agency  in  the 
lemoval  of  it,  but  that  he.  Hall,  |^  it  moved  for  safe-keep- 
iog,  (hot  not  out  of  the  jurisdiction  of  the  Court,)  and  had 
ppopoeed  to  give  Cook  a  bond  of  indemnity  if  the  Court 
fihonld  hold  he  was  not  entitled  to  it.  He  then  gave  in  full 
kis  reasons  for  believing  his  advice  was  correct. 

It  was  shown  that  the  cotton  was  worth  twenty-five  and  a 
Uf  cents  per  pound  at  the  hearing;  that  it  was  worth  from 
^ttity  to  twenty-one  cents  per  pound  on  the  first  of  Decem- 
^  then  last ;  that  Johnson,  a  warehouseman,  had  shipped 
i^  to  Savannah,  after  advancing  $250  00  on  it,  and  had  sold 
'i  The  adjudication  of  bankruptcy  was  proved. 

The  Chancellor  ordered  Frank  P.  Smith  to  be  confined  in 
^I,  without  bail  or  main  prize,  until  he  returned  said  four 
>ales  of  cotton  to  the  Receiver,  or  pay  him  $496  40,  its 
^alue,  and  the  costs  of  this  proceeding. 

Frank  P.  Smith's  attorney  sued  out  a  bill  of  exceptions, 
signing  that  the  Chancellor  erred  in  taking  jurisdiction  of 
i^d  Smith  under  the  circumstances,  in  holding  that  Smith 
(^  liable  for  the  removal  of  said  cotton  at  all,  in  holding 
^  his  boTia  fides,  and  the  advice  of  his  counsel,  did  not 
Potect  him,  and  in  holding  him  liable  for  the  value  of  the 
^^a  at  the  time  of  hearing. 

Vason  &  Davis,  for  plaintiflF  in  error,  cited  section  21, 
^nkrupt  Act,  clause  99,  James'  edition,  969 ;  section  26, 
Vol.  xxxtx —  13. 
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clause  116;  sectioa  14,  clauses  59,  52,  63,  46;  sectioall 
clause  34,  of  James'  edition  of  the  Bankrupt  Act. 

Strozieb  &  Smith  for  defendant. 

Warner,  J. 

This  was  a  motion  made  in  the  Court  below  to  punish  th 
defendant  for  aji)reach  of  an  injunction  which  had  been  issue 
against  him.  An  injunction  to  restrain  proceedings  at  law,  o 
a  special  injunction  to  restrain  some  particular  act,  is  usual! 
directed  to  the  party,  his  counselors,  attorneys,  solicitors  ai^ 
agents,  or  to  his  servants,  workmen  and  agents,  consequenl 
ly,  if  they,  or  either  of  them,  haying  had  notice  of  th 
injunction,  do  anything  i^ibited  by  it,  they  will  be  guilty  ( 
contempt:  8d  Daniels'  Chan.  Practice,  1907.  Where  an  it 
junction  had  issued  upon  a  creditor's  bill,  prohibiting  tb 
defendant  from  transferring,  assigning,  delivering,  or  in  ao 
way  interfering  with  or  disposing  of  his  property  or  dTecb 
any  active  interference  with  the  property  by  the  defeodaoi 
or  his  agent,  for  the  purpose  of  having  the  legal  title  to  th 
same  transferred  to  another,  and  thereby  deprive  the  ooiD' 
plainant  of  the  equitable  lieu  he  has  acquired  thereon  bytltf 
filing  of  his  bill,  was  held  to  be  a  bretwh  of  the  injuocttoOi 
and  the  fact  that  the  defendant,  in  violating  the  injunctioSi 
acted  under  the  erroneous  advice  of  counsel,  will  not  prolrf 
him  from  a  fine  sufficient  to  compensate  the  adverse  pai? 
for  the  injury  sustained.  Lansing  vs.  Easton,  7th  PaigA 
Chan.  Rep.,  364. 

In  this  case  the  defendant  told  the  agent  of  the  Beeeivtfi 
who  had  the  cotton  in  possession,  that  the  complaioirf* 
injunction  bill  had  been  settled  or  disposed  of,  and  tJiitV 
had  turned  over  the  four  bales  of  cotton  to  his  ooansflUl 
bankruptcy,  when,  in  fact,  the  injunction  bill  had  not  W| 
settled  or  disposed  of.  The  question  before  the  Court  MR 
was,  whether  the  defendant,  his  attorneys  or  agents^  b*^^ 
lated  the  injunction,  and  were  guilty  of  a  contempt,  tixA 
obeying  the  process  of  the  Court.  The  Court  below 'iii| 
that  the  defendant  had  violated  the  injunction  apontkeaWM 
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iDb  of  facts  contained  in  the  record^  and  we  have  no  dispo- 
:ioQ  to  control  the  discretion  of  the  Court  below  in  regard 
>  the  judgment  rendered  by  him  in  this  case.  The  first 
Qty  of  parties  and  their  counsel  is  obedience  to  all  lawful 
rders  of  the  Court.  Let  the  judgment  of  the  Court  below 
«  affirmed. 


Alexander  McCullers,  plaintifiF  in  error,  vs.  Francis 
R.  Haines,  defendant  in  error. 

^eD,  in  an  application  for  dower,  the  administrator  of  the  husband 
deoieiihe  widow's,  right  of  dower  in  V  particular  tract  of  land,  and 
sets  op  title  in  himself  adversely  to  the  intestate,  it  is  sufficient,  in 
Of<Ier  to  cast  the  omu  of  proving  title  on  the  administrator,  for  the 
^ow  to  show  that  she  is  the  widow,  and  that  her  husband  died  in 
pottesfiioQ  of  the  premises. 

Dower.  Omtis  probandi.  Tried  before  Judge  Gibson. 
Washington  Superior  Court.     December  Term,  1867. 

The  husband  of  Francis  R.  Haines  died,  and  McOuUers 
)^me  his  administrator.  She  petitioned  for  an  assignment 
^  her  dower  out  of  certain  lands,  of  which  she  averred  that 
^  husband  died  seized  and  possessed.  McCullers  resisted 
^upoQ  the  ground  that  her  ^husband  in  his  lifetime  had  sold 
od  conveyed  the  lands  to  him. 

Od  the  trial,  John  Haines,  stepson  of  the  widow,  testified 
)at  his  &ther  died  in  August,  1866,  on  the  land  described 
)  the  petition,  and  had  lived  on  it  since  1863 ;  that,  a  few 
ifs  before  his  death,  his  father  showed  him  a  deed  to  the 
ffld  executed  by  J.  F.  Smith,  from  whom  he  purchased  it ; 
^  this  deed  was  put  into  a  certain  trunk  with  his  father^s 
•her  papers;  that  on  account  of  Mrs.  BLaines'  health,  the 
98  were  left  with  him,  at  his  father's  death  ;  that  the  day 
ier  the  death,  or  the  next  one,  he  delivered  the  key  to  said 
Dnk  to  MoCollers,  who  demanded  it,  stating  that  he  would 
Iminiater  on  the  estate ;  that  the  trunk  containing  the  pa- 
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pers  went  into  McCuller's  possession  ;  and  that  he^  witoe 
never  saw  the  deed  after  it  was  put  into  said  trunk. 

Here  the  testimony  closed;  the  cause  was  submitted  tot 
jury  under  the  charge  of  the  Court,  and  they  found  in  fa^ 
of  the  widow. 

McCuller's  attorneys  moved  for  a  new  trial,  upon  t 
ground  that  the  verdict  was  contrary  to  the  evidence,  t 
law  and  the  charge  of  the  Court.  What  the  charge  ^ 
does  not  appear.  The  Court  refused  the  new  trial,  and  th 
is  assigned  as  error.  The  coutroverey  was .  as  to  whetl 
there  was  sufficient  proof  of  seizure. 

Langmade  &  Evans,  A.  R.  Wright,  for  plaintiff 
error,  cited  Irwin's  Code,  section  1753, 3969,  d.  aeq, ;  8  N.  1 
K,  57 ;  4  Mass.  R.,  408,^489,  546 ;  4  Day,  305  ;  14  Pic 
R.,  224;  4  Kent  Com.,  381 ;  Cruise  Dig.,  T.  I.,  section  i 
Summer  R.,  170;  38  Geo.  R.,  3;  10  Geo.  R.,  435; 
Mass.  R.,  494;  15  Mass.  R.,  214;  1,  Mass.  R.,  170;  4li 
dell  264 ;  28  Geo.  R.,  478 ;  7  Mass.  R.,  253 ;  23  Pi< 
80,84;  15  Ohio,  R.,  108,  671;  1  Md.  Ch.  Decis.,36; 
Cush.  R.,  697;  10  Iredell  R.,  123. 

James  S.  Hook,  for  defendant. 

MoCay,  J. 

Without  doubt,  in  a  controversy  with  a  stranger  who  h 
the  possession,  a  widow,  in  order  to  sustain  her  claim  < 
dower  must  prove  title  in  her  husband.  He  must  U^ 
been  seized  of  the  premises,  and  this,  perhaps,  involves  titt 
Code,  section  1753.  Jacob's  Law  Dictionary  ;  Art  Seizure 

But  here  the  controversy  is  with  the  administrator,  id 
got  |)ossession  of  the  land  and  title  papers  as  administnk 
It  is  true  he  sets  up  advei*se  title,  and  for  this  tfial  hei 
stranger ;  but  it  is  not  as  a  stranger  that  he  has  poesepip 
The  proof  is  that  the  deceased  died  in  possession.  T)mi| 
ministrator  cannot  get  into  possession  as  a  stranger,  bf  goi 
in  by  virtue  of  his  office.  The  widow  is  entitl^  to  h^j9 
sidered  as  in  possession.    She  stands  in  her  hosband'ssbo 
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hie  possession  ia  hers.  Ae  a  matter  of  course,  if  the  admin- 
iBtrator  can  abow  title  in  himaelf  advvrsely  to  the  intestate, 
the  vidow  will  fail,  but  the  burden  ts  upon  him.  The  widow 
is  entitled  to  stand  in  the  place  in  which  her  husband  would 
haveeitood,  bad  an  action  of  ejectment  been  brought  in  his 
lifttioieagainst  him  by  McCiiIlers.  The  possession  was  in 
the  estate,  and  when  the  widow  showed  that  her  busbaod 
wu  in  possession  at  his  death,  the  presumption  is  that  he 
was  Beized,  and  it  is  for  the  adrainistrutor  or  any  other  per- 
MD  setting  up  adverse  title,  to  rebut  this  presumption  as  in 
othercases  of  dispute  as  to  title.  We  think  the  verdict  of 
the  jury  right  under  the  proof. 

Aa  U)  tlie  questions  made  in  the  argument  about  the  deed, 
as  the  case  turns  on  the  verdict,  wc  do  not  discuss  them. 

Judgment  affirmed. 


T.  M,  Mcy^,  plaintiff  in  error,  vs.  W.  H.  Staksell,  de- 
fendant in  error. 

I  '■_I»«ii  iuue  under  an  Act  for  theexpoleion  of  intnidera,  if  the  defendant 
"  pod  faitb  ckimH  a  legal  right  to  the  posaesaion,  he  ia  not  an  in- 
tnd(r. 
^  i!  tbe  obligee  in  a  bond  far  tillea  to  laud  fail  to  pay  the  parohaae- 
"Mej  according  to  the  agreetnent,  no  demand  or  notice  to  quit  is 
'■ntssnrj  to  give  the  obligor  a  right  of  entry  or  action,  and  if  he  find 
■a  premises  vacant  end  peaceably  enter,  he  ia  not  an  intruder. 

ding  to  eject  intruder.     Before  Judge  Pabbott. 
aid  Superiof  Court.     December  Term,  1868. 

,  on  the  8th  of  August,  1867,  made  his  affidavit 
y  to  liiw  to  eject  McHan  from  certain  premises  in 
t  Georgia,  upon  the  ground  that  he  was  an  intruder, 
idid  not  iu  0tod  faith  claim  a  right  to  such  possession, 
t  would  not  abandon  the  Mime.  McHan  filed  bis 
inber-affiduvit,  claiming  a  legal  right.to  such  possession, 
I  this  issue  stood  ibr  trial  in  the  Superior  Court. 
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The  evidence  for  Stansell  was,  that  he  had  contracted  for 
the  premises  from  E.  R.  Sassem,  and  paid  him  part  of  the 
purchase-money ;  afterwards  M.  C.  Martin  became  the  owHer 
ot  the  premises,  and  the  trade  with  Sassem  was  changed  over 
to  Martin.  Martin,  on  the  7th  of  June,  185 — ,  gave  to 
Stansell  his  bonds,  conditioned  to  make  him  titles  to  the  two 
parcels  of  land  upon  his  paying  two  promissory  notes  given 
for  the  balance  of  what  he  had  agreed  to  pay  Sasseen,  and 
upon  his  making  to  Martin  a  deed  to  another  lot.  Under 
this  original  contract  and  under  these  bonds  Stansell  occupied 
the  premises  from  early  in  1857  till  about  the  20th  of  De- 
cember, 1863.  When  he  refugeed  from  Dalton  to  Middle 
Georgia,  he  made  arrangements  for  a  tenant  to  occupy  the 
premises,  but  this  failing,  he  left  them  vacant,  intending  to 
return  when  he  could.  He  never  was  in  Dalton  afterwards 
till  in  April,  1869,  he  went  there  to  attend  Court,  and  then 
found  McHan  in  possession.  Stansell  had  no  title  to  said 
lands  except  as  stated. 

For  the  defendant  it  was  shown  that  Martin  had  traded 

off  said  notes  and  ehdorsed  them.     He  and  Stqpsell  was  sued 

thereon,  and  judgment  was  entered  against  Stansell  as  maker, 

and  Martin  as  endorser,  in  November,  1860 ;  and  no  part  of 

this  judgment  has  ever  been  paid.     Martin  died  and  Sibqf 

Mai*tin  became  his  administratrix.     She,  as  such  admiostra- 

trix,  employed  an  attorney  to  get  possession  of  the  premis* 

He  found  certain  persons  in  possession,  notified  them  that  bo 

would  sue  them  and  they  moved  off,  setting  up  no  claim  to 

the  premises.     He  then  put  a  person  in  posseesion  as  teoaat 

of  Mrs.  Martin,  administratrix,  and  when  he  went  out)  ^ 

wit :     in  November  1866,  McHan  went  in  as  her  tenairf' 

There  being  no  controversy  about  the  facts,  the  Court  instrofl' 

ted  the  jury  that  Stansell  was  entitled  to  recover  the  poflfl*" 

sion  of  the  premises,  and  they  found  accordingly.    This* 

struction  is  assigned  as  error.  ^ 

t 

McCuTCHEN  &  Shumate,  D.   A.  Walkbb,  for  pli»*  i 

tiff  in  error,  cited  Irwin's  Code,  section  4000.     Tbsf  ■»*  ^ 

Stansell  could  not  dispute  Martin's  title :  Adams  on  ]^mL 


•I 
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5 ;  not  having  paid  tlie  purcliase-monej,  he  could  have 
en  ejected,  if  in  possession,  withouf;  notice :  Adams  on 
ect  121, 122;  Jackson  vs.  Moncrief,  5  Mendell  26  ;  Jack- 
1  VB.  MuUer,  9  Cow.  E.,  747.  McHan  had  the  right  to 
jsession :  Foulaia  vs.  Sellers,  20  Geo.  E.,  228,  232.  One 
viBg  the  right  of  entry,  may  take  peaceable  possession  and 
ep  the  possession  :  1  Chit.  Gen.  Pr.,  647 ;  Crabb  on  real 
aperty :  Section  247 ;  Taylor  vs.  Colt,  3  T.  R.,  295 ; 
Lunton  vs.  Costar,  7  T.  R.,  431 ;  Turner  ve.  Maymoot,  1 
ng.,  158;  T.  R.,  207 ;  Stamper  vs.  Griffin,  20  Geo.  R., 
3 ;  the  Court  should  have  left  the  question  of  bona  fides  to 
ejary. 

W.  K.  Moore,  for  defendant. 

McCay.  J. 

1.  Very  clearly,  McHan,  (Mrs.  Martin's  tenant,)  is  not  an 
mttuder.  He  stands  in  her  shoes,  and  she  does,  bona  fide, 
^m  the  right  to  the  possession  of  the  premises  in  dispute. 
Under  the  Code,  section  4000,  4003,  this  is  a  sufficient  re- 
flj  to  the  plaintiff's  affidavit ;  it  is  a  denial  of  its  terms,  and 
if  it  is  true,  it  defeats  the  proceeding.  This  is  a  summary 
pWKeding,  and  can  only  be  made  when  the  person  in  pos- 
■■Bon  does  not,  in  good  faith,  claim  the  right  to  be  there. 
T^  question  ia  not,  does  he  have  a  right,  but  does  he  in 
jwd  faith  claim  it.  The  remedy  is  a  very  harsh  one.  It 
WBtemplates  that  the  sheriff,  without  judge  or  jury,  shall 
l$^*osse£s  the  person  in  possession  and  put  the  plaintiff  in  his 
jNe,aod  by  its  very  terms,  it  is  only  directed  against  per- 

E'Vio  do  not,  in  good  faith,  claim  aright  to  the  possession 
yrt  refuse  to  abandon  the  premises,  and  if  he  in  good 
I  bkims  a  right  to  be  there,  iAis  proceeding  does  not  lie. 
■«  question  of  b<ma  fides  on  the  part  of  the  claimant, 
iJie  issue  is  not  the  rightfulness  of  his  claim,  or  its  snf- 
Ifa^,  but  its  honesty.     As  a  matter  of  course,  the  claim 
Knot  be  a  mere  sham,  it  must  have  some  reasonable  foun- 
;  yet  if  it  have  this  and  be  made  in  good  faith,  the 
a  not  SQ  intruder.    This  Court,  21  Ga.  R,  368, 
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has  settled  this  as  the  proper  construction  of  the  Intraden 
Act,  and  we  think  rightly. 

2.  Under  the  facts  of  this  case,  however,  we  are  of  opin 
ion  that  Mrs.  Martin  had  a  right  to  the  possession.  She  ha 
the  legal  title,  and  by  the  well-settled  rules  of  the  commo 
law,  the  legal  title  must  prevail. 

At  law,  the  right  of  Stansell  would  not  be  noticed.  It 
true,  so  long  as  the  purchase-money  was  hot  yet  due,  equit 
would  enjoin  the  vendor  from  enforcing  his  legal  right  agaim 
the  vendee ;  and  under  our  law  he  might  set  up  this  eqo 
table  right,  by  way  of  defence  at  law.  But,  if  the  vend* 
failed  to  pay  the  purchase-money,  equity  would  refuse  i 
interfere  with  the  assertion  of  his  legal  rights  by  the  vendo 
The  vendee,  if  he  seeks  equity  must  do  equity.  He  cou! 
not  ask  the  intervention  of  this  Court,  so  long  as  he  was  hie 
self  at  fault.  So  soon  as  the  purchase-money  is  due,  and  r 
mains  unpaid,  the  vendee  is  at  fault,  and  equity  would  on 
interfere  in  his  offer  them  to  pay.  The  vendee  has  no  bett 
right  under  our  law  than  he  had  in  equity,  and  as  equi 
would  not  interfere  with  the  vendor's  assertion  of  his  leg 
rights,  so  long  as  the  vendee  was  in  fault,  neither  can  \ 
under  our  law  set  it  up  as  a  defence  to  the  vendor's  actw 
to  recover  the  premises.  In  truth,  this  right  to  recover  tl 
premises  is  just  what  the  parties  contend  for.  The  vend 
retains  the  title — why?  Simply  as  a  security  for  the  po 
chase-money.  What  is  a  security  worth  that  the  owner  ca 
not  use  ? 

It  is  argued,  however,  that  the  vendee  has  a  right  to  noti 
to  quit.  In  this  case  there  was  nobody  in  possession,  tf 
therefore  nobody  to  give  notice  to.  The  vendor  found  tf 
premises  vacant,  and  having  the  right  to  the  possession!  k 
did,  without  resort  to  any  legal  proceeding,  what  the  h* 
would  have  done  for  him,  had  there  been  any  body  iiip** 
session  to  hinder  him  in  the  enjoyment  of  his  own.  M 
notice  to  quit  would  not  have  been  required  even  to  sostlD 
a  suit  in  ejectment.  Notice  to  quit,  only  is  necessary  in  sod 
cases,  as  by  implication  of  law ;  there  is  a  contract  thatfl 
tenant  may  remain  until  notified  to  quit.     A  tenant  ftr 
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fixed  period^  say  for  a  year,  if  he  holds  over  without  any 
dissent  by  his  landlord  so  long,  as  fairly  to  raise  an  implied 
ooDtract,  that  it  is  a  mutual  understanding  that  the  tenancy 
is  to  continue,  becomes  a  tenant  from  year  to  year,  and  is 
entitled  to  a  notice  to  quit ;  and  so,  too,  is  a  tenant  at  will. 

It  will  be  found,  I  think,  in  all  the  cases  requiring  a  notice 
to  quit,  that  there  is  an  implied  contract  growing  out  of  the 
circnmstances  of  the  case,  that  the  person  in  possession  is  to 
remain  until  the  landlord  notifies  him  to  the  contrary.  The 
tenant  is  not  in  fault ;  he  is  in  possession  by  the  consent  of 
the  landlord,  with  an  understanding  that  he  is  to  remain  un- 
til the  landlord  notifies  him. 

Is  this  such  a  case  ?  The  vendor  sells  or  agrees  to  sell  to 
the  vendee.  He  takes  his  notes  for  the  purchase-momey, 
>ndgivesa  bond  that  he  will  make  titles  on  the  performance 
by  the  vendee  of  his  contract.  On  the  faiti*  of  the  vendee's 
piomise,  he  puts  him  in  possession  to  hold  till  the  maturity 
of  the  notes  which  is  a  fixed  time.  The  day  comes — the 
notes  are  dishonored — can  it,  with  any  sort  of  fairness  be 
p^rsamed  that  there  is  an  understanding  that  the  vendor 
shall  still  keep  the  land  until  the  vendee  notifies  him  to 
leave?  His  right  to  sue,  in  our  judgment,  attaches  imme- 
diately on  the  default  of  the  vendee.  He  knows  that  he  has 
hroken  his  promise,  that  he  has  violated  the  bargain  under 
^hich  he  went  into  possession  and  notice  to  him  that  this  it  is 
80,  is  wholly  useless.  He  did  not  go  in  to  stay  during  the 
^ill  of  the  landlord,  but  for  a  fixed  period,  to-wit :  till  the 
notes  matured.  At  that  period,  it  was  understood,  the  char- 
acter of  his  holding  was  to  cease.  He  was  to  become  the 
1^  owner.  He  fails  to  perform  the  condition  agreed  upon, 
•nd  we  see  no  ground  for  any  presumption  that  he  was  to 
hold  longer,  or  until  the  vendor  notified  him  to  quit. 

This  question  is  very  fully  discussed  in  7  Cowen  747,  in 
the  ca«e  of  Jackson  ex.  dem.  Church  vs.  Miller,  and  the  au- 
thorities cited,  and  though  it  is  there  admitted,  that  there  is 
*>me  conflict  of  the  authorities,  yet  it  is  clearly  shown  that 
the  current  of  decisions  and  the  reason  of  the  thing  is  that 
^  notice  is  necessary.     The  notice  can  only  be  for  the  pur- 
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pose  of  notifying  the  vendee  that  the  vendor  is  not  willin 
for  him  to  keep  his  land  and  not  pay  the  money.  The  ven 
dee  knows  this,  already ;  he  has  broken  his  contract  and  h 
no  right  to  a  notice  that  the  vendor  intends  to  insist  on  hi 
rights.  On  the  whole,  therefore,  we  think  the  instructionc 
the  Court  wrong,  and  we  reverse  the  judgement. 


Doe,  ex  dem.  of  L.  P.  Thornton  et  al.^  plaintiffs  in  erroi 
V8.  EoE,  casual  ejector,  and  L.  N.  Trammell  et  a/.,  ten 
ants,  defendants  in  error. 

(See  the  remarks  of  Brown,  C.  J.,  at  the  end  of  the  opinion.) 

When  a  deed  was#zecated  and  delivered,  conveying  an  unconditioiu 
fee  simple  title  to  a  tract  of  land,  which  contained  the  following  wordi 
''It  being  expressly  understood  5^  the  parties  that  the  said  tract c 
parcel  of  land  is  not  to  be  put  to  any  other  use  than  that  of  a  dsp( 
square,  and  that  no  business  or  improvements  are  to  be  put  on  u 
said  tract  but  that  which  is  immediately  connected  with  the  Wester 
and  Atlantic  Railroad:''  Held,  that  thefte  words  in  the  deed  wei 
words  of  covenant  J  and  not  words  of  condition^  and  that  the  plaintilT 
remedy  for  a  breach  thereof  was  an  action  thereon  for  damages^  ^ 
not  &  forfeiture  of  the  estate  for  condition  broken. 

Ejectment  Conditions  and  Covenants  in  deeds.  Befa 
Judge  Parrott.  Whitfield  Superior  Court.  April  Terfi 
1869. 

This  was  ejectment  in  favor  of  the  heirs  of  Mark  Th(»< 
ton,  for  a  parcel  of  land  in  Dalton,  Georgia,  whereon  are^ 
passenger  and  freight  depots  of  the  Western  &  Atlantic  Bi 
Road.  The  pleas  were  the  general  issue  and  the  staM 
of  limitations.  As  the  cause  turned  upon  the  constractiofr^ 
a  clause  in  Mark  Thornton's  deed,  it  was  agreed  that  9 
Judge  should  hear  the  cause  and  direct  the  jury  whattollj 
It  was  admitted  that  the  land  was  in  said  county ;  thai  P 
tenants,  (who  were  employes  of  the  Railroad)  were  ia  p^ 
session  when  the  suit  was  brought^  but  that  the  SaperiflM 
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deDt  of  said  Railroad  was  the  real  party  defendant;  that 
Thornton  died  in  1864,  before  this  suit  was  commenced,  and 
that  plflintiff'a  lessors  were  his  heirs ;  that  the  authorities  of 
said  Railroad  took  possession  of  the  premised  under  Mark 
ThoratoQ,  and  claim  title  and  possession  under  him  onlyj 
Uiat  they  bad  so  held  the  premises  (except  the  foundry  prop- 
erty) from  the  dat«  of  Thornton's  deed ;  that  before  Thom- 
Ws  said  deed  he  had  conveyed  to  other  parties  all  his  inter- 
^  in  the  land  lots,  with  certain  excepted  portions  thereof, 
dfsoribed  in  his  deed  of  24th  of  September,  1846.  to  White. 
Boteitber  party  was  at  liberty  to  disprove  any  fact  so  ad- 
nitUd.  Upon  this  admission  the  plaintiffs  rested  tlieir  cause. 
The  defendants  read  in  evidence,  a  deed  made  the  13th  of 
Miy,  1839,  whereby  Mark  Thornton,  in  consideration  of 
vlfl]  6S,  granted  "to  the  State  for  the  use  and  purpose  of 
■id  Railroad"  the  right  of  way  therein  de^ribed,  and  for 
"4e  perpetual  guaranty  of  said  right  of  way  "to  said  State 
beboaod  himself,  bis  "heirs  and  assigns,  in  fee  simple  for- 
Wtr." 

^ey  also  read  another  deed  from  Mark  Thornton,  made 
tke22d  of  October,  1846,  to  George  W.  Crawford,  Govern- 
« of  the  State  of  Gfeorgia,  and  his  successors  in  office,  made 
B  consideration  of  one  dollar,  conveying  about  eleven  acr^ 
« land  therein  described,  which  were  the  premises  in  dis- 
Pte  This  dee<l  was  in  the  usual  form,  with  this  exception : 
"unediately  after  tlio  description  of  the  land,  are  the  follow- 
Tgirords;  "It  being  expressly  understood  by  the  parties 
ttlhe  said  tract  or  parcel  of  land  is  not  to  be  put  to  any 
H  Dee  than  that  of  a  depot  square,  and  that  no  business 
ents  (arc)  to  be  put  on  the  said  tract  but  that 
4fe  immediately  connected  with  the  Western  and  At- 
iS  Railroad,  together  with  all  and  singular,  the  rights, 
a  and  appurtenances  thereof  whatever,  to  the  said  de- 
1  tract  or  parcel  of  land,  and  all  and  singular,  the 
*  and  appurUoances  thereunto  belonging  as  aforesaid 
imy  part  thereof,  unto  the  said  George  W.  Crawford  and 
i  ill  office,  and  to  theirassigus,  forever;  and  the 
iflUork  Thornton,  for  himself  and  his  heirs,  and  the  de- 


204  SUPREME  COURT  OF  GEORGIA. 

Thornton  et  al.j  vs.  Trammell  et  oZ. 

scribed  tract  or  parcel  of  land,  and  premises  aforesaid,  and 
any  part  tliereof  unto  the  said  George  W.  Crawford  and  his 
successors,  and  to  his  and  their  assigns,  against  himself  and 
his  heirs,  and  any  and  all  other  person  and  persons  whomso- 
ever, shall  and  will  warrant  and  forever  defend  by  these 
presents.     In  witness  whereof,"  etc. 

It  was  admitted  that  neither  Thornton  nor  his  heirs  had 
owned  any  land  in  Dal  ton  or  its  immediate  vicinity,  sine* 
1847.     Defendants  closed. 

The  plaintiffs,  in  rebuttal,  read  in  evidence,  a  deed  from 
the  Dalton  City  Company,  conveying  certain  land  to  Howell 
Cobb,  Governor  of  the  State  of  Georgia,  and  his  successors 
in  office,  in  consideration  of  $200  00  and  another  parcel  of 
land,  and  in  consideration  that  the  land  conveyed  therein 
should  be  used  solely  for  the  purpose  of  depot  lot  and  right 
of  way  of  the  Western  and  Atlantic  Railroad,  and  that  no 
business  or  improvements  should  be  put  upon  said  conveyed 
premises  save  only  such  as  are  immediately  connected  with 
the  business  of  said  Railroad.  It  was  dated  the  28tb  of 
July,  1852.  And  they  read  also  a  deed  from  Howell  Cobb, 
Governor  of  Georgia,  made  in  January  1853,  in  considera- 
tion of  said  last  named  deed,  conveying  to  said  company,  ex- 
clusively for  a  foundry  building  or  yard  or  purposes  con- 
nected therewith,  a  portion  of  said  premises  in  dispute.  They 
showed  tliat  the  Dalton  City  Company,  in  1853,  took  pos- 
session of  said  portion  of  the  premises  in  dispute  so  oonv^" 
ed  to  it ;  that  they  had  a  well,  an  office,  etc.,  on  the  saffle; 
that  part  of  Camp's  hotel  was  on  the  premises  in  dispute 
to-wit :  About  four  feet  at  one  end  and  five  feet  at  anotktf t 
that  there  was  a  blacksmith  shop  and  a  dwelling,  known  ^ 
the  Dooly  house,  on  it,  and  that  this  Dooly  house  h&d  be** 
sometimes  occupied  by  employes  of  the  W.  &  A.  R.  R|  «■* 
sometimes  by  persons  not  so  employed.  It  appeared  that** '] 
encroachment  of  Camp's  hotel  on  said  premises  was  beo***  ^ 
of  a  mistake  as  to  the  lines ;  that  the  blacksmith  shop  ^^ 
been  occupied  and  used  by  the  blacksmith  of  the  W.  4  ^ 
R.  R. ;  that  the  Dooly  house  had  been  built  by  order  d^ 
Superintendent,  and  its  use  and  occupation  or  rent  vn»p^ 
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to  Dooly  as  part  of  his  salary  as  Master  of  TraDsportation, 
that  it  had  never  been  occupied  by  any  but  an  employe  of  the 
¥.  &  A.  R.  R.,  except  for  a  while  by  a  boarding-house  keep- 
er, who  agreed  to  board  some  of  its  employes.  It  was  not 
denied  that  the  Dalton  City  Company  occupied  the  part  of 
the  premises  in  dispute,  sold  to  it  by  Howell  Cobb,  Governor, 
hat  it  was  shown  that  this  exchange  of  lands  was  to  get  a 
convenient  stock  yard  for  said  Railroad. 

The  defendants  also  read  in  evidence  a  deed  made  the  24th 
of  September,  1846,  by  Mark  Thornton,  to  Edward  White, 
covering  land  lots  Nos.  237, 220, 219,  containing  one  hundred 
and  sixty  acres,  with  certaiu  parts  excepted,  and  therein  de- 
scribed. One  of  these  exceptions  is  "the  parcel  of  land 
known  as  the  depot  square,"  describing  the  same. 

White  testified  that,  pending  his  negotiations  to  buy  said 
.  three  lots,  Thornton  told  him  that  there  weife  ten  acres  which 
he  proposed  to  give  to  the  State,  expecting  therefor  the  hon- 
or of  making  the  gift  and  perhaps  a  free  ticket  for  life,  and 
would  not  sell  it ;  that  he  suggested  that  such  donations  of 
land  were  generally  restricted  to  the  use  of  the  road,  lest 
other  business,  injurious  to  surrounding  property-holders, 
should  be  done  upon  it ;  Thornton  said  he  would  so  restrict 
It,  and  thus  protect  White  in  the  surrounding  property ;  it 
^^  first  laid  out  in  a  square,  its  shape  was  changed  by 
White's  consent,  and  White  made  a  deed  to  Thornton,  and 
one  to  Governor  Crawford  to  carry  out  such  change. 

He  testified  that  he  would  not  have  bought  the  land  from 
Thornton  but  for  such  restriction  in  the  deed  to  the  State, 
^d  understood  that  Thornton  made  it  for  White's  protec- 
tion, and  that  the  deed  was  not  drawn  by  a  lawyer.  This 
^timony  came  in  over  plaintiff's  objection.  It  was  admit- 
W  that  the  other  parts  of  said  lots  excepted  by  Thornton  in 
'^^deed  to  White,  were  about  a  half  a  mile  from  the  depot. 

The  Court  directed  the  jury  to  find  for  the  defendants, 
^hich  was  done.  Of  this  direction  complaint  is  here  made 
"y  Thornton's  heirs.  When  the  argument  was  begun  here, 
objection  was  made  to  Brown,  Chief  Justice,  presiding,  upon 
the  ground  of  interest  in  the  question.  The  Associate  Judges, 
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upon  the  Chief  Justice's  statement  of  his  position  in  that  re- 
gard, said  that  they  thought  he  was  not  disqualified  from  pre- 
siding, lie  remained  upon  the  bench  during  the  argument,  bat 
as  will  be  seen,  differed  with  his  associates,  and  declined  giving 
a  dissentient  opinion. 

HoGE  &  Spraybery,  Wm.  K.  Moore,  for  plaintifi  io 
error,  furnished  no  brief  to  the  Reporter. 

D.  A.  Walker,  McCutchen  &  Shumate,  for  defend- 
ants, said  ejectment  did  not  lie  against  the  W.  &  A.  B.  R- 
Rev.  Code,  sections  967,  979;  Acts  of  1852,  110 ;  Mason  vs. 
Cooper f  Sup't,  19  Ga.  R.,  54r-3;  Walker  vs.  Spullocky  Sup% 
23  Ga,  B.y  438;   W.  &  A.  E.  B.  vs.  Carldon,  28  Ga.  R-, 
182 ;  Dobbins  vs  0.  &  A.  B,  B.  Co.,  37  Ga.  B.,  241.    The 
words  of  restriction  in  Thornton's  deed  are  not  words  of 
condition,  but  of  covenant,  4  Kent  Com.,  129,  130,  132 ;  1 
Greenl,  Cr.  Dig.,  466,  Tit.  13,  ch.  1,  sec.  1-3;  Taylor's  L.& 
T.,  section  271,  278,  290-1,  412;  2  Greenl.,  Cr.  Dig.,  to  pp. 
428  ;  Tit.  32,  ch.  25,  sec.  2-10 ;  Doe  ex  dem.  Wilson  vs.  Phil- 
lips, 2  Bingh.  R.,  15-17;  Ad.  on  Eject.  93,  1  J.  Cas.,  125; 
Arch  L.  and  T.,  95-6;  Code,  sections  2222,  3060 ;  F.  on  Re- 
mainders, sec.  18;  Shepherd's  Touchstone,  121  to  124;  15 
Pa.  E.  T.  R.,  (3  Harris)  296,  etc.     The  title  is  good  by  pre- 
scription, Ang.  on  Lim.,  section  369,  Cobb's  Dig.  559-663; 
Acts  1856;  223  Irwin's  Code,  section  2641;  Watkins  w. 
Woolfolk,  5  Ga.  R.,  261 ;  King  vs.  Levers,  36  Ga.  R.,  199. 

Warner,  J. 

This  was  an  action  of  ejectment,  instituted  in  the  Oonti 
below,  by  the  heirs-at-law  of  Mark  Thornton,  deceased,  to 
recover  the  possession  of  eleven  acres  of  land  in  the  city  rf 
Dalton,  with  the  improvements  thereon,  including  the  dcp* 
building  of  the  Western  and  Atlantic  Rail  Road.  The  pWi^ 
tiffs  insist,  that  they  are  entitled  to  recover  the  premiaeB  » 
dispute,  upon  the  ground  that  Mark  Thornton,  the  pluatiitf 
ancestor,  conveyed  the  land  by  deed,  on  the  22d  day  of  0»* 
tober,  1846,  to  the  Governor  of  the  StatQ,  and  his  8UOQ6BBO0 
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in  office,  apon  condition^  that  the  same  should  be  used  as  a 
"  depot  square,"  and  that  the  grantee  of  the  land  having 
broken  the  condition,  the  estate  became  forfeited  to  the  gran- 
tor or  bis  heirs,  and  that  the  latter  had  now  the  legal  right 
to  enter  apon  the  land :  and  the  question  in  the  case  is, 
whether  the  words  contained  in  the  deed,  are  to  be  construed 
88  conveying  an  estate  in  the  land  upon  condition,  or  whether 
the  words  are  to  be  construed  as  creating  a  covenant  between 
the  parties,  as  to  the  use  to  which  the  land  conveyed  was  to 
be  appropriated. 

What  is  an  estate  upon  condition  ?     "An  estate  on  condi- 
tion, (says  Blackstone,)  expressed  in  the  grant  itself,  is  where 
an  estate  is  granted,  either  in  fee  simple  or  othefwise,  with 
^express  qucUifioation  annexed,  whereby  the  estate  granted, 
shall  either  commence,  be  enlarged,  or  be  defeated,  upon  per- 
.lormance,  or  breach  of  such  qualification  or  condition.  These 
conditions  are,  therefore,  either  precedent,  or  subsequent :"  2d 
Bi.Com.  154.  "A  condition  may  be  created  by  express  words, 
which  is  called  a  condition  in  fact :  as  where  a  feoffment  is 
^e  of  lands,  reserving  rent,  payable  on  a  certain  day,  up- 
on (xmdiiion,  that,  if  it  be  not  paid  on  the  day,  the  feoffer 
^ay  re-enter,  etc.     And  note,  that  it  is  a  general  note,  that  a 
condition  which  destroys,  or  defeats  the  estate,  or  grant,  is  to 
^  construed  strictly  :"  2  Bacon's  Ab.,  279,  title  conditions. 
"Mjr  Lord  Coke  says  that,  by  inserting  the  word  condition, 
^^ ^-condition,  conditions  are  most  properly  created;  but 
^cre  are  also  other  words,  says  he,  that  will  do  as  effectually 
^  the  word  proviso :  but  then  it  must  not  depend  upon  an- 
^^fientence:  also  the  words  must  be  those  of  the  grantor, 
^i compulsory,  to  enforce  the  grantee  to  do  some  act ;"  2  Ba- 
<»"'8  Ab.,  280.     See  2268-2269  sections  of  the  Revised  Code. 
■Tne  law  inclines  (as  declared  by  the  latter  section  of  the 
^e)  to  construe  conditions,  to  be  subsequent,  rather  than 
Precedent,  and  to  be  remedied  by  damages  rather  than  by 
f^feiture"      Conditions  subsequent,  says  Chancellor  Kent, 
^'e  to  be  construed  strictly,  because  they  tend  to  destroy  es- 
tates; and  the  rigorous  exaction  of  them  is  a  species  of  sum- 
^m  jus,  and  in  many  cases,  hardly  reconcileable  with  con- 
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science:  4  Kent's  Corn.,  129.  If  it  be  doubtful,  says  the 
same  learned  author,  whether  a  clause  in  a  deed  be  a  covenant 
or  a  condition^  the  Courts  will  incline  against  the  laiier  con- 
struction; for  a  covenant  is  far  preferable  to  the  tenant:  4 
Kent's  Com.,  132. 

When  Thornton,  the  grantor  of  the  land,,  conveyed  it  to 
the  grantee,  he  had  the  power  and  dominion  over  it,  and 
could  have  granted  the  same  upon  such  terms  and  conditionSj 
as  he  thought  proper  to  express  in  his  grant,  consistent  with 
the  laws  of  the  land  ;  and  the  grantee  would  have  taken  it  sub- 
ject to  the  terras  and  conditions  so  expressed  in  the  deed  of  con- 
veyance. Let  us  examine  the  deed  of  conveyance,  and  see 
what  are  the  terms,  and  conditions,  (if  any)  expressed  there- 
in, upon  which  the  land  was  conveyed  by  the  grantor  to  the 
grantee.  The  deed  conveys  an  absolute  fee  simple  title  to 
the  land,  with  a  covenant  of  warranty.  There  is  no  condi- 
tion annexed  to  the  grant,  and  none  imposed  on  the  grantee^ 
by  any  words  expressed  in  the  deed.  The  grantor  conveys, 
and  the  grantee  takes  under  the  deed,  an  absolute  fee  simpk 
estate  in  the  land.  The  following  words  are  recited  in  the 
deed:  "It  being  expressly  understood  by  the  parties  that 
the  said  tract,  or  parcel  of  land,  is  not  to  be  put  to  any  other 
use  than  that  of  a  depot  square,  and  that  no  business,  or  i^ 
provements,  is  to  be  put  on  the  said  tract  but  that  which  tf 
immediately  connected  with  the  Western  and  Atlantic  Eail- 
road.''  The  conveyance  itself,  is  an  unqualijied  grant  of  the 
land  to  tlie  grantee.  The  words  of  the  grantor  in  conv^- 
ing  the  land  to  the  grantee,  impose  ?io  conditions  upon  the 
latter,  which  would  be  compulsory  on  him,  to  do  any  ac* 
whatever.  Independent  of  the  understanding,  or  covemvi^ 
the  parties,  as  expressed  in  the  deed,  there  is  nothing  in  this 
conveyance  to  distinguish  it  from  any  other  deed  of  barga* 
and  sale,  conveying  an  absolute  fee  simple  estate  in  a  tnflt 
of  land  There  being  no  condition  eocpressed  in  the  grcad  rf  ^ 
the  land  to  the  grantee,  by  the  grantor,  of  course,  there  oaft '  ] 
be  no  forfeiture  of  the  grantee's  estate  therein,  for  concSlMi  J 
broken.  If  the  covenant  of  the  grantee  has  been  broken,  tli|:- 
plaintiffs  have  an  adequate  remedy  by  an  actioa  thereon  to: 
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reoover  damages.  An  actioa  of  covenant  may  be  brought  as 
well  on  a  deed  pott^  as  on  a  deed  indented :  2  Bacon's  Ab., 
554,  title  covenant.  Independent  of  the  common  law  rule 
of  construction^  this  conveyance,  under  the  provisions  of  the 
Act  of  1821,  which  was  of  force  at  the  time  it  was  executed, 
vested  an  absolute  unccmdiiional  fee  simple  estate  to  the  land 
in  the  guarantee :  CJobb's  Dig.,  IfiO.  The  substance  of  the 
second  section  of  the  Act  of  1821,  is  incorporat&d  into 
the  Code.  See  section  2222.  If  the  covenant  contained  in 
this  deed,  would,  by  its  terms,  have  created  a  forfeiture  of 
the  estate,  the  Court  ought  to  give  such  a  construction  to  it 
as  to  prevent  that  resplt,  for,  as  Mr.  Justice  Spencer  said  in 
Jackson  vs.  Brownson  (7  John.  Rep.,  235,)  "  It  is  an  estab- 
lished principle,  that  in  construing  a  covenant  which  is  to 
^ork  a  forfeiture.  Courts  adhere  strictly  to  the  precise  words 
of  the  condition,  in  order  to  prevent  the  forfeiture.  This 
rule,  for  its  equity  and  reasonableness,  deserves  constantly  to 
^  kept  in  view.  It  is  in  most  cases  rigorous  and  harsh  to 
Iveak  op  a  lease,  fi»r  the  violation  of  covenants  which  may 
he  oompensated  in  damages ;  and  the  present  case  appears  to 
k  one  of  that  description.*'  See  Jackson  vs  McClallon  to 
the  same  point,  8  Cowen's  Rep.,  295.  If  the  plaintiffs  have 
wstained  any  damage  by  reason  of  a  breach  of  the  covenant 
wthe  deed  of  conveyance  of  Mark  Thornton,  in  relation  to 
the  use  of  the  depot  square,  they  must  seek  their  remedy  by 
an  action  thereon,  to  recover  damages  for  such  breach,  and 
Dot  for  a  forfeiture  of  the  estate  conveyed  to  the  grantee  by 
an  absolute  unconditional  fee  simple  title,  from  the  guarantee. 
Ut  the  judgment  of  the  Court  below  be  affirmed. 

Brown,  C.  J. 

I  am  unable  to  bring  my  mind  to  the  conclusion  that  this 
^  a  covenant  between  the  Road  and  Thornton.  If  so,  the 
^  wonld  be  bound  by  the  covenant,  to  keep  the  depot 
^  this  square  perpetually,  and  could  not  abandon  it.  It 
'^cins  to  me  the  road  is  under  no  such  obligation,  and  that 
it  may  remove  the  depot  to  another  place  at  any  time,  if  the 
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authorities  should  find  that  the  public  interest  demands  the 
change,  without  liability  for  damages.  But  on  such  removal 
the  depot  square  would  revert  to  Thornton's  heirs,  on  account 
of  the  condition  broken  by  the  road. 
.  Objection  was  made  by  counsel  for  the  railroad  to  my  pre- 
siding in  this  case,  on  the  ground  that  I  was  of  counsel  while 
at  the  bar  in  a  case  somewhat  similar  to  this,  which  is  not 
yet  decided^  in  which  I  was  promised  a  fee  mostly  condi- 
tional. In  that  case  the  language  of  the  deed  is  different; 
and  I  have  turned  over  the  case  with  the  obligation  for  the 
fee  to  other  counsel.  Under  these  circumstances  both  my 
learned  associates  concur  with  me  in  opinion,  that  I  am  not 
disqualified  to  preside  in  this  case.  But,  as  I  am  unable  to 
concur  in  the  decision  made  by  the  majority  of  the  Court,  I 
have  coucluded  to  pronounce  no  judgment,  I  therefore  de- 
liver no  dissenting  opinion. 


Center  &  Treadwell,  plaintiffs  in  error,  vs.  Labein  H. 

Davis,  defendant  in  error. 

1.  Davis,  the  landlord,  on  the  4th  day  of  Jane,  1859,  entered  into  a  writ- 
ten contract  with  Center  &  Treadwell  to  rent  to  them  a  store-room  then 
in  the  process  of  building,  in  the  city  of  Atlanta,  for  the  term  of  oaa 
year,  for  the  sum  of  eight  hundred  dollars  per  annumj  with  the  pri^ 
ilegeof  renting  said  store-room  for  three  additional  years  at  thesao^ 
rate,  and  Da^-is,  the  landlord,  stipulated,  on  his  part,  to  havessid 
store-room  well  fitted  up,  ready  for  use  by  the  second  Moodny  ia 
August,  1859,' '  and  the  tenants  went  into  possession  of  the  store 
room  afler  its  erection,  occupied  it  for  one  year,  and,  in  pnrsuaoceof 
the  original  contract  between  the  parties,  rented  the  store-room  ^ 
another  year.  After  the  making  of  the  rent  contract,  Davis,  theltB^' 
lord,  proceeded  to  erect  over  the  store-room  rented  to  Center  &  Tre*"" 
well,  and  over  the  adjoining  store-room,  rented  to  another  teotnt,* 
boarding  house  and  kitchen,  the  boarding  house  in  front  of  the  baildiofr 
and  the  kitchen  over  the  back  part  thereof,  and  constructed  a  "^ 
form  or  walk  over  the  valley  between  the  two  store-rooms,  leadingfiv* 
the  boarding  house,  so  built  over  the  store-rooms,  to  the  kitchen.  ^  - 
landlord  rented  the  boarding  house,  kitchen  and  fixtures,  so  6f«^  i 
over  the  store-rooms,  to  another  tenant,  who  occupied  the  is*** 
These  fixtures  were  erected  by  the  landlord  when  Center  &  Tretdvell  < 
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renewed  their  lease  for  the  second  year  under  the  original  contract.     In 
conseqaenco  of  the  erection  by  the  landlord  of  the  buildings  and  fix- 
tures orer  the  store-room,  and  the  use  thereof  by  his  tenants,  to  whom 
he  rented  the  same.  Center  &  Treadwell  have  been  damaged  by  water 
thrown  upon  their  goods  in  the  store-room  to  the  amount  of  twelve 
hundred  dollars,  as  assessed  by  five  merchants  called  on  for  that  pur- 
pose: Hdd,  that  inasmuch  as  the  landlord  stipulated  in  his  contract  to 
have  the  store-room  io<Z/^^«(2  up  and  ready  for  the  use  of  the  plain- 
tiffa^  i(he  aflerwards  erected  obstructions  over  the  building  which 
cansed  tbem  to  be  injured  either  by  his  own  negligence,  or  that  of  his 
tenants  or  agents,  in  the  use  thereof,  he  is  liable  for  the  damages  result- 
ing therefrom, 
2,  Hddj  also,  that  the  agreement  of  the  tenants  to  make  repairs,  as 
stated  in  the  record,  extended  only  to  ordinary  repairs  of  the  build- 
ing, and  did  not  extend  to  making  repairs  by  removing  permanent  fix- 
twe*  erected  by  the  landlord  from  which  the  injury  to  the  plaintiffs 
resulted. 
8.  The  Court  charged  the  jury :     "  But  the  law  does  not  require  the 
laDdlor#to  sweep  the  premises  and  keep  them  clean  while  the  tenant  is 
occapying  them ;  this  is  the  tenants  business.    If  the  house  was  prop- 
erly bnilt,  and  kept  in  repair,  and  if,  being  kept  clean,  no  damage  would 
bare  resnlted,  defendant  is  not  liable.    If  the  kitchen  overhead  was 
built  aHer  the  plaintiffs  first  went  into  the  house,  and  they  renewed 
toeir  tenancy  without  objection,  after  it  was  built,  the  trouble  of  sweep- 
ing and  keeping  clean  the  premises  is  no  matter  of  which  plaintiffs 
could  afterwards  complain:"     Heldy   that  this  charge  of  the  Court 
iDTiew  of  the  facts  of  this  case,  was  erroneous  and  calculated  to  mis- 
lead the  jury.     The  plaintiffs  were  only  tenants  of  the  store-room 
which »bey  rented  j  they  were  only  bound  to  sweep  andkeep  that  clean; 
itwasnottheir  business  or  duty  to  sweep  and  keep  clean  the  premises 
*l>07e  them  which  caused  the  damage ;  they  had  no  legal  right  to  go 
^^re  for  that  purpose.     The  landlord  was  bound  by  his  contract  to 
*wp  the  store-house  rented  to  the  plaintiffs  fit  for  the  use  for  which  he 
rented  it  to  them,  and  if  obstructions  were  placed  there  by  himself, 
*nd  used  by  his  tenants,  and  such  obstructions  rendered  the  store- 
'^^^^  unfit  for  the  purposes  for  which  it  was  rented,  and  damage 
^Suited  therefrom,  the  landlord  is  liable  therefor,  and  the  plaintiffs 
"*^e  the  legal  right  to  complain  whenever  damaged  thereby,  whether 
^^^7  renewed  their  tenancy  under  their  original   contract,  after  the 
<^feation  of  the  obstructions  by  the  landlord,  or  not. 

(See  dissentient  opinion  of  Baown,  C.  J.) 

landlord  and  tenant.    Motion  for  a  new  trial.     Before 
Judge  Pope.    Fulton  Superior  Court.    October  Term,  1868.. 


/ 
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In  June,  1859,  Davis  &  Lester  rented  to  Center  &  Trea 
well  a  store-room  in  a  building  then  being  erected,  agree! 
that  the  room  should  be  "  well  fitted  up,  ready  for  use 
the  second  Monday  in  August,  1859."  Center  &  Treadw 
were  to  have  it  for  one  year  from  said  date  in  August, 
$800  00  per  annum,  and  to  have  the  privilege  of  keepin 
the  three  next  years  at  the  same  price. 

The  building  was  completed,  was  three  stories  higli     /^ 
front,  the  second  and  third  stories  running  back  sixty  Peet. 
The  first  story  contained   two   store-rooms,   running  hack 
further  than  the  upper  stories.     The  roofs  of  these  store- 
rooms, back  of  the  upper  stories,  came  together,  and  were 
connected  by  a  tin  valley,  or  gutter,  to  carry  off  the  water 
which  might  fall  on  either  roof. 

Center  &  Treadwell  took  possession  of  one  of  thise  store- 
rooms under  said  lease.  The  upper  stories  were  rented  out 
as  a  boarding  house,  and  a  kitchen  for  this  boarding-house 
was  built  at  the  back  end  of  the  building  on  the  roofs  of  said 
stores.  Cross  pieces  were  put  over  the  valley,  and  on  them 
plank  were  laid  down  for  a  passway  from  the  boarding  house 
to  the  kitchen.  From  the  roof,  in  the  rear,  steps  let  down 
to  the  ground.  After  the  first  year  was  out  Center  &  Tread- 
well renewed  the  lease  according  to  the  privilege  granted 
them.  On  the  7th  of  October,  1860,  by  reason  of  water 
coming  through  their  roof  their  stock  was  damaged  ^1200  00, 
and  they  brought  case  against  Davis  &  Lester  for  the  dam* 
ages.  Lester  was  dead,  and  the  cause  proceeded  against 
Davis,  as  survivor.  At  the  trial  there  was  no  controversy  as 
to  the  quantum  of  damages,  nor  as  to  the  fact  that  the  dam* 
ages  were  caused  by  water  coming  through  the  roof.  Tb^ 
evidence  showed  that  the  leakage  was  caused  solely  by  the 
accumulation  of  trash,  etc.,  thrown  from  the  boarding  hou* 
into  the  valley,  daming  up  the  water,  and  causing  it  to  gO^ 
out  of  the  valley.  The  building  of  the  kitchen  had  beefi 
commenced  before  Center  &  Treadwell  took  possession  of 
their  store-room,  but  was  not  finished  till  about  two  n^Mitb 
thereafter,  according  to  Davis^  testimony,  but  other  witoeBNB  i 
testified  that  the  kitchen  and  passway  were  built  after  plain-  | 
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fs  took  poesession.     They  having  complained  about  the 

of  before  the  said  day  in  October,  1860,  (but  when  does  not 

)pear,)  some  arrangement  was  made  as  to  repairs.     One  of 

ae  plaintiffs  testified  that  the  store-room  was  not  tenantable 

ivUb  the  kitchen  and  passway  upon  it ;  that  Davis  had  been 

several  times  notified  that  the  roof  leaked,  and  was  requested 

torepaif  it,  and  he  instructed  the  witness  to  get  a  roofer  and 

have  it  repaired  ;  Davis  did  not  tell  him  to  make  any  repairs 

needed,  but  only  to  get  the  roofer,  and  charge  the  repairs  to 

Wm;  some  repairs  were  then  made,  and  charged  to  Davis, 

and  he  paid  for  them.     The  repairer  testified  that  he  went 

upon  the  roof,  and  finding  that  he  could  do  nothing  else  to 

remedy  the  evil,  and  that  the  trash  in  the  valley  was  the  sole 

cause  of  it,  simply  cleaned  out  the  valley.     Davis  testified 

that  he^ras  from  home  when  the  damaging  leakage  occurred  ; 

that  before  he  left  home  plaintiffs  had  notified  him  that  the 

roof  was  not  in  good  order,  and  needed  repairs,  and  he  told 

them  to  have  the  repairs  done,  and  they  agreed  to  do  so. 

Davis'  son  testified,  that  before  his  father  left  home  ho  told 

him  to  tell  the  plaintiffs  that  if  the  house  needed  any  repairs 

to  have  them  made,  and  he  did  tell  them. 

Plaintiffs  had  no  interest  in  any  part  of  said  building 
besides  their  store-room.  The  Court  charged  the  jury  :  1st. 
That  under  said  contract  it  was  defendant's  duty  to  furnish 
*o plaintiffs  the  store-room  well  fitted  up  for  use;  that  tl^ese 
^orda  were  to  be  taken  in  their  ordinary  sense;  that  the 
house  must  be  tenantable,  and  well  fitted  and  adapted  to  the 
use  for  which  it  was  intended.  2d.  It  was  Davis'  duty  to 
^^p  it  in  repair,  unless  it  was  expressly  agreed  that  plaintiffs 
^oald  make  all  necessary  repairs,  and  charge  them  to  Da- 
^*s;  the  law  makes  it  the  duty  of  landlords  to  keep  rented 
P>f«mi8€8  in  repair,  and  failing  to  do  this  thing,  will  be  liable 
"*^  all  such  damages  resulting  from  such  failure,  as  the 
^ant,  after  using  due  diligence  to  save  his  goods,  might  suffer. 
3*  If  the  tenant  agreed  to  keep  the  house  in  repair,  and 
^iled  to  do  it,  and  if  his  damages  resulted  from  his  own 
^tfaulfc  in  this  respect,  he  cannot  recover  of  the  landlord  ;  if 
"^e  landlord  did  not  furnish  his  tenant  a  good  house,  if  it 
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was  not  tenantable,  was  not  suited  for  the  use  intended,  and 
the  damages  resulted  from  this  cause,  he  is  liable  to  plaintiSs 
for  all  damages  resulting  from  such  defect. 

4.  But  the  law  does  not  require  the  landlord  to  sweep  the 
premises  and  keep  them  clean  while  the  tenant  is  occupying 
them ;  this  is  the  tenant's  business ;  if  the  house  was  prop- 
erly built  and  kept  in  repair,  and  if  being  kept  clean  no 
damage  would  have  resulted,  defendant  is  not  liable. 

5.  If  the  kitchen  overhead  was  built  after  plaintiffs  first 
went  into  the  house,  and  they  renewed  their  tenantcy  without 
objections  after  it  was  built,  the  trouble  of  sweeping  and 
keeping  clean  the  premises  is  no  matter  of  which  plaintiffi 
could  afterwards  complain. 

6.  If  the  house  was  properly  built  and  fitted  up,  and  the 
damage  resulted  from  want  of  repairs,  and  defendant  should 
have  made  them,  and  if  plaintiffs  knew  of  the  necessity  of 
repairs,  and  defendant  did  not,  it  was  plaintiffs'  duty  to  noti- 
fy defendant  of  the  necessity,  if  they  had  a  good  opportunity 
to  do  so,  and  if  plaintiffs  failed  to  do  their  duty  in  this 
respect,  they  cannot  recover." 

The  jury  found  for  the  defendant.  Plaintifls'  attorneys 
moved  for  a  new  trial  upon  the  ground  that  the  Court  erred 
in  not  adding  to  the  first  charge,  that  if  the  house  was  not 
so  fitted  up  and  tenantable,  etc.,  they  shonld  find  for  the 
plaintiffs;  that  the  third  clause  of  the  charge  was  wrongi 
because  there  was  no  evidence  of  a  contract  by  plaintiff  to 
do  all  necessary  repairs  and  charge  them  to  Davis;  that  the 
fourth  clause  was  wrong,  because  plaintiffs  were  not  showo 
to  have  any  interest  in  or  control  over  any  part  of  the  prem- 
ises except  their  store-room ;  that  the  fifth  clause  was  unvir- 
ranted  by  the  evidence  and  contrary  to  law,  and  that  th* 
balance  of  the  charge  was  erroneous,  in  that  it  failed  to  in* 
struct  the  jury  how  to  find  in  the  cases  therein  supposed,  aw 
because  that  clause  was  contrary  to  law,  and  because  thev^ 
diet  was  against  equity,  the  weight  of  the  testimony,  eta 

This  motion  was  overruled,  and  error  is  thereupon  visap^  j 
on  said  several  grounds. 
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J.  M.  Calhoun  &  Son,  for  plaintiffs  in  error,  cited  as 
to  Ist  clause  of  the  charge,  1  Starke's  Ev.,  6,  as  to  the  3d, 
7Ga.R.,495;  8th,  114;  9th,  310;  13th,  46;  as  to  the  4th, 
14Ga.  R.,  135;  15th,  258;  12th,  444;  as  to  the  5th,  the 
last  cited  cases,  and  11  Ga.  R.,  337;  as  to  landlord's  duty 
and  liability  Code,  section  2258  ;  2  Saund.  PI.  and  Ev.,  686. 

D.  F.  Hammond,  for  defendant,  cited  Parsons'  on  C,  589; 
2  M.  &  W.  B.,  68 ;  9  Cush.  R.,  89 ;  2  Kelly's  R.,  (Ga.)  26, 
78;  as  to  implied  contract  by  landlord  to  fit  premises  for 
particular  use,  and  said  error,  though  the  charge  was  wrong, 
the  verdict  was  right  and  ought  not  to  be  disturbed;  6  Ga. 
R.,324;  10th,  429. 

Warner,  J. 

This  is  aa  action  brought  by  the  plaintiffs  to  recover 
damages  from  the  defendant  for  injury  done  to  their  goods 
in  a  8tore-room  rented  by  the  plaintiffs  of  the  defendant.  On 
the  4th  day  of  June,  1859,  Davis,  the  defendant,  entered 
iQto  a  written  contract  with  the  plaintiffs  to  rent  them  a 
8tore-room  then  in  the  process  of  building,  in  the  city  of 
Atlanta,  for  the  term  of  one  year  for  the  sum  of  eight  hun- 
^^  dollars  per  annumy  with  the  privilege  of  renting  said 
^re-room  for  three  additional  years,  at  the  same  rate,  and 
^vis,  the  landlord,  stipulated  on  his  part,  to  have  said  store- 
'^Qi  wdl  fitted  up  and  ready  for  use  by  the  second  Monday 
^August,  1859.  The  plaintiffs  went  into  the  possession  of 
the  store-room,  as  the  tenants  of  Davis,  under  the  contract, 
*fter  its  erection,  occupied  it  for  one  year,  and,  in  pursuance 
rf  the  original  contract  between  the  parties,  rented  the  store- 
^m  for  another  year.  It  appears  from  the  record,  that 
^f  making  the  rent  contract,  Davis,  the  landlord,  pro- 
ved to  erect  over  the  store-room  rented  to  the  plaintiffs, 
ind  over  the  adjoining  store-room  rented  to  another  tenant, 
^boarding-house  and  kitehen;  the  boarding-house  on  the 
fiont  part  of  the  two  store-rooms  and  the  kitchen  on  the 
b^k  part  thereof,  and  constructed  a  platform,  or  walk,  over 
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the  valley  between  the  roofs  of  the  two  store-rooms,  leading 
from  the  boarding-house  to  the  kitchen.  Davis,  the  landlord, 
rented  the  boarding-house,  kitchen,  and  fixtures,  so  erected 
over  the  store-rooms,  to  another  tenant,  who  occupied  the 
same  as  a  boarding-house.  The  boarding-house,  kitchea  and 
fixtures,  were  erected  over  the  store-rooms  hy  the  defeodant 
when  the  plaintiffs  renewed  their  lease  for  the  second  year, 
under  the  original  contract.  The  evidence  in  the  record 
shows,  that  in  consequence  of  the  erection  hy  the  defendant 
of  the  buildings  and  fixtures,  over  the  store-rooms,  and  the 
use  thereof  by  his  tenants,  to  whom  he  rented  the  same,  the 
plaintiffs  have  been  damaged  by  the  water  thrown  upon  their 
goods  in  the  store-room  rented  from  the  defendant,  to  the 
amount  of  twelve  hundred  dollars.  On  the  trial  of  this  case 
in  the  Court  below,  the'  jury  found  a  verdict  for  the  defend- 
ant, and  the  Court  overruled  a  motion  for  a  new  trial,  yrh\(k 
is  now  assigned  for  error  here. 

The  defendant  erected  the  fixtures  over  the  plaintifis'  store- 
room, and  it  is  an  indisputable  fact,  that  the  plaintifis'  goods 
have  been  damaged  in  consequence  of  the  erection  of  such 
fixtures,  either  whilst  the  same  were  in  the  possession  or 
control  of  the  defendant,  or  whilst  the  same  were  in  thepos* 
session  or  control  of  his  agents  and  tenants ;  and  the  qacS" 
tion  is,  whether  the  defendant  is  legally  liable  to  the 
plaintiffs  for  the  amount  of  damages  which  they  have  sus- 
tained, upon  the  facts,  as  stated  in  the  record  now  before  ns» 
It  is  said  that  the  defendant  is  not  liable,  because  the  dam* 
age  was  caused  by  the  negligent  conduct  of  the  defendant's 
tenants,  to  whom  he  had  rented  the  fixtures  over  the  store- 
room, that  the  landlord  is  not  liable  to  an  action  for  a  nui- 
sance erected,  or  continued  by  his  tenant  on  the  premis* 
rented,  and  that  it  was  so  held  by  this  Court,  in  the  caserf 
Vaaon  va,  the  City  Counoil  of  Augusta,  38  Ga.  R.,  542.  !■ 
that  case,  Vason  was  prosecuted  on  the  oriminal  side  of  th* 
Court  for  a  publio  nuisance,  which  affected  the  pf$blie  gci^ 
cMyy  and  in  that  case  this  Court  very  properly  held,  that  the 
landlord  was  not  liable  to  be  indicted  and  punished  forth* 
criminal  act  of  his  tenant,  with  which  he  had  no  oonncctioo* 
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idi  the  inquiry  is  made^  what  reason  applies^  in  favor  of  the 
xemption  of  the  landlord  in  that  case,  that  does  not  apply 
ohim  in  this  case?  The  simple  answer  is,  that  this  is  ajpri- 
Toie  nuisance,  that  was  a  publio  nuisance.  ''  Grenerally,  a 
pti&Iic  nuisance  gives  no  right  of  action  to  any  individual, 
but  most  be  abated  by  a  process  instituted  in  the  name  of  the 
State.  A  private  nuisance  gives  a  right  of  action  to  the  per- 
BOQ  injured :''  Revised  Code,  section  2946.  Blackstone  says, 
^thatthe  law  gives  no  private  remedy  for  anything  but  a 
frvDoie  wrong ;  therefore,  no  action  lies  for  a  public  or  com- 
mon nuisance,  but  an  indictment  only."  3  Bl.  Com.,  210. 
In  the  case  of  the  Sonth  Carolina  Railroad  Co.,  vs,  Moore  & 
PhUpot,  28  Oa.  JR.,  418,  this  Court  said :  "  There  is  no  dis- 
pute that  the  general  rule  of  law  is,  that  a  privcUe  action  will 
not  lie  for  a  public  nuisance.  It  is  th'e  subject  of  indictment 
Qot  of  action."  The  distinction  which  the  law  makes  be- 
tween the  two  cases  is  this,  that  the  landlord  is  not  liable  for 
tbe  independent  criminal  act  of  his  tenant  in  the  erection  or 
<)QntinuaDce  of  a  publio  nuisance,  but  that  he  is  liable  to  an 
action  for  damages  for  the  erection  or  continuance  of  a  private 
nuisance,  either  by  himself,  his  agents,  or  tenants,  whereby 
f'Jwfe  individuals  are  injured.  See  Taylor's  Landlord  and 
Tenant,  129,  seotion  206.  In  Rosewell  vs.  Prior,  Salkeld 
^f  an  action  for  the  continuance  of  a  nuisance  was  held  to 
^ie  against  the  defendant,  though  he  had  v/nderlet  the  build- 
^g  which  was  the  subject  of  it,  and  though  the  plaintiff  had 
'^Tered  against  him  in  a  former  action  for  the  erection  of 
the  nuisance,  for  the  Court  said,  "  he  affirmed  the  continuance 
^1  his  demise,  and  received  rent  as  a  consideration  for  it." 
'So  if  a  man  recover  against  A  for  the  erection  of  a  nuisance, 
he  ffiaj  afterwards  maintain  an  action  against  him  for  the 
^imiance,  though  he  has  made  a  lease  of  it  to  another,  or 
^7  have  it  against  the  lessee  of  A  for  the  continuance  at 
•^w  election."  1st  Comyn's  Dig.,  429,  title  Action  on  the 
^  for  a  nuisance.  See  2nd,  Greenleaf 's  Ev.,  386,  section 
^'2*  In  this  case  Davis,  the  landlord,  erected  the  nuisance 
'^'er  the  store-room  of  the  plaintiffs  which  caused  the  dam- 
^)  and  demised  the  premises  with   the  nuisance  erected 


218  SUPREME  COURT  OF  GEORGIA. 

Center  &  Treadwell  vs,  Davis. 

thereon  by  himself,  to  his  tenants,  receiving  ren^  <A6re/br,and 
thus  continued  the  nuisance.     See  Bush  vs.  Steinman,  1st, 
Bos.  and  Puller's  R.,  404.    In  the  case  of  Bonner  vs,   IFeff- 
iom,  7  Oa.  i2.,  .296,  this  Court  held  unanimoudy^  that  an 
action  could  be  maintained  against  the  erection  of  a-  private 
nuisance  by  him  who  was  the  owner  of  the  property  dam- 
aged at  the  time  of  the  erection  of  the  nuisance.  The  plaintifis 
in  this  case,  rented  the  store-room  of  the  defendant,  and  the 
injury  resulting  from  the  nuisance  was  a  damage  to  them  and 
not  to  their  alienee.     What  is  a  nuisance?  ^' A  nuisance  is 
any  thing  that  maketh  hurt,  inconvenience  or  damage  to  an- 
other, and  the  fact  that  the  act  may  otherwise  be  lawful^ 
does  not  keep  it  from  being  a  nuisance.     A  private  nuisance 
may  injure  either  the  person  or  property,  or  both,  and  in 
either  case  a  right  of  action  accrues.^'     Kevised  Code,  see- 
tions  2948,  2949.     The  defendant  was  the  owner  of  the 
property  at  the  time  of  the  erection  of  the  nuisance,  and  wis 
the  owner  of  it  at  the  time  of  the  damage  caused  by  it  to  the 
plaintiffs,  exercising  dominion  and  control  over  it,  either  bjr 
himself;  his  agents  or  tenants,  and  was  liable  to  them  therefor. 
So  far  as  the  rights  of  the  plaintiffs  were  concerned,  the 
tenants  of  the  boarding-house  were  the  defendant's  ageots, 
and  he  is  bound  by  their  acts  of  negligence,  from  whidi 
damage  has  resulted  to  the  plaintiSs.  Code  275.     It  is  con- 
tended in  this  case,  that  the  plaintifis  undertook  to  keep  the 
premises  in  repair,  and  therefore,  it  was  their  own  fault  that 
their  goods  were  damaged  by  the  water  thrown  upon  them 
from  the  roof  of  the  building.     In  my  judgment,  what  IB 
said  in  the  record  about  repairs,  only  extended  to  the  oroB- 
nary  repairs  of  the  roof,  to  prevent  it  from  leaking ;  the 
term  ^^  repairs,"  as  it  appears  in  the  evidence,  did  not  extoii 
to  the  removal  of  the  fixtures  by  the  plaintifis,  which  faai 
been^erected  by  the  defendant  over  their  store-room,  .wliiflk 
caused  the  damage,  and  was  not,  in  my  judgement,  so  aote^ 
stood  by  either  of  the  parties ;  the  plaintiffs  |had  no  ri^^tii 
the  tenants  of  the  defendant,  under  the  general*'  licenie  to 
make  '^  necessary  repairs "  to  have  removed  the  permcBMA 
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Mttre9,  which  the  witnesses  state  caused  the  damage.     Code 
2255. 

But  it  was  contended,  on  the  argument,  that  the  cleaning 
oat  of  the  gutter  and  valley  on  the  roof,  and  removing  the 
trash  therefrom,  which  had  negligefntly  been  placed  there  by 
the  defendant's  tenants  of  the  boarding-house,  was  such  re- 
pain  as  the  plaintiffs  were  bound  to  attend  to,  and  have  done, 
and  if  they  failed  to  do  so,  it  was  their  own  fault,  and  the 
defendant  was  not  liable  for  the  damage  caused  thereby.  The 
Court  below  charged  the  jury  on  this  branch  of  the  case: 
'*But  the  law  does  not  require  the  landlord  to  sweep  the  prem- 
ises and  keep  them  clean  while  the  tenant  is  occupying  them ; 
this  is  the  tenants'  business.  If  the  house  was  properly  built, 
ftndkeptin  repair,  and  if  being  kept  clean,  no  damages  would 
have  resulted,  defendant  is  not  liable.  If  the  kitchen  over- 
head was  built  after  plaintiffs  first  went  into  the  house,  and 
they  renewed  their  tenancy  without  objection  after  it  was  built, 
the  trouble  of  sweeping  and  keeping  clean  the  premises  is  no 
matter  of  which  the  plaintiffs  could  afterward  complain."  In 
^  of  the  facts  of  this  case,  this  charge  of  the  Court  to  the 
jmy  was  error,  and  calculated  to  mislead  them.  The  plain- 
tifi  were  only  tenants  of  the  store-house  which  they  rented- 
W)na  the  de&ndant ;  they  were  only  bound  to  sweep  and  keep 
^  clean ;  it  was  not  their  business  or  duty  to  sweep  and 
^  clean  the  premises  above  them,  which  caused  the  dam-k 
*ge  to  their  goods,  and  which  were  in  the  occupancy  of  the 
"rfendant's  tenants;  they4jad  no  legal  right  to  go  there  for 
that  purpose.  The  defendant,  as  their  landlord,  was  bound 
"J  his  contract,  to  keep  the  store-house  rented  to  the  plaintiffs, 
fit  for  the  use  for  which  he  rented  it  to  them,  and  if,  by  ob- 
^ctioDs  placed  thefe  by  himself,  and  used  by  his  tenants, 
^  obstructions  and  the  use  thereof  by  his  tenants,  render- 
^  the  store-house  un/it  for  the  purposes  for  which  it  was  rent- 
al and  damage  to  the  plaintiffs  resulted  therefrom,  the  de- 
^dant,  as  their  landlord,  is  liable  therefor,  and  the  plaintiffs 
"*ve  the  legal  right  to  complain  whenever  damaged  thereby, 
'^nether  they  renewed  their  tenancy  under  their  original  con- 
*^t  after  the  erection  of  the  obstructions  by  the  defendant, 
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as  their  landlord,  or  not  The  contract  was  made  before  the  ob- 
structions were  erected  over  their  store-house  by  the  defendant) 
their  tenancy  was  renewed  in  pursuance  of  that  contract  In 
my  judgment,  the  plaintiffs  would  have  been  entitled  to  re- 
cover of  the  defendant  for  the  damages  sustained  by  the  wa- 
ter thrown  upon  their  goods  in  the  store-room,  as  stated  in 
the  record,  according  to  the  general  principles  of  law,  for 
having  erected  and  continued  a  nuiaanco  upon  the  premises 
rented  to  them,  independent  of  any  special  contract  between 
the  parties ;  much  more  are  they  entitled  to  recover  under 
their  contract,  by  which  the  defendant  stipulated  to  have  the 
store-room  well  fitted  up,  and  ready  for  the  use  of  the  plain- 
tiffs, and  received  from  them  the  sum  of  eight  hundred  dol- 
lars per  annum  rent  therefor.  Let  the  judgment  of  tic 
Court  below  be  reversed. 

McCay  J.,  concurred,  but  furnished  no  opinion. 
Brown,  C.  J.,  dissenting. 

In  ray  opinion  the  verdict  and  judgment  in  this  casewtf 
right,  and  I  cannot  concur  in  the  judgment  of  reversal. 

The  tenants  elected  to  take  the  second  lease  for  three  yeaiSf 
with  full  knowledge  that  the  kitchen  and  passway  wereovtf 
the  store-room,  just  as  they  remained,  till  the  damage  iM 
done.     And  if  the  tenant,  who  occupied  the  rooms  overtbs 
store  after  the  date  of  the  second   lease,  negligently  aw 
wrongfully  obstructed  the  gutter  so  as  to  prevent  the  to 
passage  of  the  water  from  the  roof,  and  there  was  no  deW 
in  the  roof  or  gutter,  but  while  it  was  perfect,  it  was  filled  up 
with  trash  by  the  negligence  of  the  tenant  above,  he,  and  n**  , 
the  landlord,  was  liable  for  any  damage  that  ensued  by  w 
negligence,  or  his  wrongful  act.     In  that  case  the  obstruotkl . 
placed  in  the  gutter  by  the  tenant  above,  was  a  naisanoe^w ; 
which  the  tenant   below  had  a  right  to  complain,  tod  2 
injured  by  it,  he  had  a  right  to  recover  damages  against tkl, 
tenant  above,  for  maintaining  it  to  his  injury. 

The  Code,  section  2949,  defines  a  nuisance  to  be,  ^'anything 
that  worketh  hurt,  inconvenience,  or  damage  to  another;  and 
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e  fact  that  the  act  done  may  otherwise  be  lawful  does  not 
iep  it  from  being  a  nuisance/' 

If  then  the  filling  up  of  the  gutter,  which  was  perfect  in 
self,  was  caused  by  the  negligence,  or  the  wrongful  act,  of  the 
enant  above,  and  was  a  nuisance,  and  it  was  not  so  filled 
rhen  the  tenant  below  took  the  second  lease,  the  decision  of 
his  Court  in  the  case  of  Vason  vs.  the  City  Council  of  Augusta, 
iSth  Ga.  R.,  542,  clearly  fixes  the  liability  on  the  tenant  who 
maintained  the  nuisance,  and  not  upon  the  landlord.  In 
ioA  case  this  Court  says,  ''A  landlord  who  has  leased  prem- 
ises to  a  tenant  is  not  liable  for  a  nuisance  maintained  upon 
the  premises  by  the  tenant  during  the  lease.  If  the  nuisance 
existed  upon  the  premises  when  the  lease  was  made,  the  land- 
lord is  liable.  But  if  the  tenant  continues  the  nuisance  afler 
he  obtains  exclusive  possession  and  control,  he  alone  is  liable 
for  its  continuance.  As  the  landlord  under  our  statute  is 
li&ble  for  necessary  repairs  on  the  premises,  if  the  nuisance 
grows  out  of  his  neglect  to  make  the  repairs,  the  tenant  may 
make  them  and  set  off  the  reasonable  value  against  the  rent 
ioe  the  landlo^:d." 

Bat  it  is  objected  that  the  case  just  cited  was  a  criminal  pro- 
ceeding against  Vason,  the  landlord.  So  it  was.  But  what 
difference  does  that  make  ?  What  reason  applies  in  favor  of 
the  exemption  of  the  landlord  in  the  one  case,  that  does  not 
01  the  other?  If  he  who  maintains  a  nuisance  is  subject  to 
indictment  and  punishment  for  so  doing,  and  is  also  subject 
to  an  action  for  damages  by  a  person  injured  by  the  nuisance, 
where  is  the  reason  for  the  distinction  between  the  two  cases  ? 
With  what  propriety  can  it  be  contended  that  Davis  was  not 
liable  to  indictment  for  this  nuisance,  if  it  had  resulted  in 
S^eral  public  injury,  because  he  did  not  maintain  it,  and 
^  his  tenant  was  alone  subject  to  punishment  because  he 
iid  maintain  it,  but  that  Davis  was  liable  in  damages  to  a 
particular  individul  injured  by  it?  Are  we  to  lay  down  the 
^eof  law,  that  the  tenant  is  liable,  criminally,  because  he 
^one  maintains  the  nuisance,  but  that  the  landlord  is  liable 
Qvilly  to  an  action  for  damages  in  case  an  individual  is 
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injured  by  the  nuisance^  which  is  maintained  bj  the  wrong- 
ful act  of  the  tenant  alone  ? 

It  is  said  the  contract  and  the  statute  of  the  State  make 
the  landlord  liable  for  all  necessary  repairs.  Grant  it.  Bat 
how  does  this  avail  the  plaintifis  in  error  ?  What  repairs 
were  wanted  ?  There  is  no  evidence  that  either  the  roof  or 
gutter  was  out  of  repair  in  the  place  where  the  injury  occurred. 
They  were  perfect,  and  the  damage  resulted  from  the  obstruc- 
tion of  the  gutter  by  the  wrongful  act  of  the  tenant  above. 
If  there  had  been  no  obstruction  in  the  gutter,  there  would 
have  been  no  damage. 

But  admit  that  the  cleaning  out  of  the  gutter  was  under- 
stood by  the  parties,  to  be  included  in  the  necessary  repairs 
of  the  roof  and  the  verdict  was  still  right.  The  evidence 
was  in  conflict;  but  there  was  positive  testimony  before  the 
jury,  that  the  pluintilFs  in  error  called  the  attention  of  Davis, 
the  landlord,  to  the  condition  of  the  roof,  stating  that  it  need- 
ed repairs,  and  that  he  told  them  to  have  the  repairs  made 
and  charge  to  him,  and  they  agreed  to  do  iL 

Now  if  the  cleaning  out  of  the  gutter  was  part  of  the  re- 
pairs, and  the  tenants  agreed  to  have  them  made,  at  the  ex- 
pense of  tiie  landlord,  and  they  neglected  it,  he  is  not  liable 
to  them  for  the  damage  resulting  from  their  negligence.  And 
as  the  jury,  whose  province  it  was  to  decide  on  the  credibili- 
ty and  weight  of  the  evidence,  have  found  this  issue  for  the 
landlord,  and  the  Judge  who  tried  the  case  is  satisfied  yn^ 
the  finding,  we  should  not,  in  my  opinion,  disturb  the  ver- 
dict. 

If  this  damage  was  the  result  of  a  nuisance,  the  tenant 
who  maintained  the  nuisance,  and  not  the  landlord,  was  liabk 
But  if  it  resulted  from  neglect  to  make  the  proper  repaifli 
the  plaintiffs  in  error,  who  had  agreed  to  have  them  made^ii^ 
the  expense  of  the  landlord,  and  had  neglected  to  do  so,  blVl 
no  right  to  recover  from  the  landlord,  damages  which  reBotai 
from  their  own  neglect.  In  either  view  of  this  questioiii.Ij 
think  the  judgment  of  the  Court  below  ought  to  beaffinaflS^i 
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iLFRBD  Wooten,  plaintiff  in  error  vs.  Perry  Wilkins, 

defendant  in  error. 

.  Although  this  Ooart  may  not  be  entirely  satisfied  with  theyerdict  of  a 
jury,  yet,  if  the  Court  below  refuses  a  new  trial,  this  Court  will  not 
interfere  to  grant  a  new  trial,  unless  the  yerdict  be  manifestly  the 
result  of  prejudice,  mistake  or  corruption  in  the  jury. 

L  Id  an  action  by  a  father  for  the  seduction  of  his  minor  daughter,  the 
djing  declarations  of  the  daughter,  as  to  who  was  the  father  of  her 
child,  are  inadmissible  as  evidence  for  the  plaintiff. 

Dying  declarations.  Motion  for  new  trial.  Before  Judge 
jREEN.    Spalding  Superior  Court.     February  Term,  1869. 

Wooten  brought  case  against  Wilkins  for  the  seduction  of 
his  minor  daughter,  averring  that  she  bore  a  child  begot- 
ten by  Wilkins,  and  she  and  the  child  died,  and  that  thereby 
helostber  services  and  that  of  her  mother,  (in  waiting  upon 
her  and  the  child,)  and  paid  physician's  bills,  traveling  ex- 
penses, burial  expenses,  etc.  All  the  facts  as  averred,  were 
proved,  except  that  she  was  seduced,  and  that  Wilkins  was 
tbe  seducer.  Upon  these  points  the  following  circumstantial 
evidence  was  offered :  Two  letters  written  by  one  of  the 
witnesses  for  Wilkins,  to  said  daughter,  in  which  he  speaks 
of  great  anxiety  to  see  her,  etc.,  but  made  no  allusion  to  sex- 
ual intercourse.  Her  mother  testified  to  the  color  of  the 
child,  (which  lived  a  few  weeks)  and  that  it  favored  Wilkins ; 
uid  a  physician,  as  an  expert,  stated  facts  in  his  science 
P>iDg  to  show  that  a  child  begotten  by  Wilkins,  probably 
«^ould  have  had  such  color.  It  was  shown  that  Wilkins  fre- 
luently  visited  her  at  and  before  the  date  of  her  pregnancy, 
^t  there  was  no  evidence  of  their  being  seen  in  any  suspi- 
30QS situation;  and  it  appeared  that  other  men  stayed  at  the 
louse  where  she  was  a  servant.  (It  was  stated  in  argument 
*tte^  that  the  parties  were  negroes.) 

During  the  trial,  plaintiff's  attorney  asked  the  mother  who 
■iie  daughter  said  was  the  father  of  the  child,  and  under 
^hat  drcumstances  she  said  it,  and  stated  that  he  wished  to 
^rove  this  as  her  dying  declarations.  The  Court  would  not 
JW  the  witness  to  answer  the  question.    The  verdict  was 
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for  defendant.  A  new  trial  was  asked  for,  upon  the  grounds 
that  the  Court  erred  in  refusing  to  allow  said  question  an- 
swered, because  the  verdict  was  contrary  to  law  and  the  evi- 
dence, and  for  certain  newly  discovered  evidence.  This  last 
ground  was  not  insisted  upon.  The  Court  refused  a  new 
trial,  and  that  is  assigned  as  error. 

Samuel  D.  Irwin,  for  plaintiff  in  error,  said  the  rule, 
section  3728  of  Irwin's  Code,  confining  dying  declarations 
to  homicides,  was  subject  to  exceptions,  and  cited  McFarland 
Vs.  Shaw,  2  N.  Car.,  L.  Repository,  102,  (which  was  case 
by  a  father,  for  seducing  his  daughter,)  1  Gr.,  Ev.,  156 ;  1 
Phil.,  on  Ev.,  285,  and  notes. 

DoYAL  &  NuNNALLY,  for  defendant 

McCay,  J. 

We  will  not  disturb  the  verdict  in  this  case.  There  may 
be  some  reason  from  the  testimony  to  think  that  the  defend- 
ant is  the  guilty  party,  but,  as  we  have  had  occasion  b^ 
quently  of  late  to  remark,  this  Court  is  no  jury,  nor  does  it 
have  jurisdiction  over  questions  of  facts  decided  by  a  juiyi 
unless  that  decision  be  so  manifestly  wrong  as  to  make  it 
illegal.  This  is  not  such  a  case,  the  testimony  is  not  decided 
and  clear  either  way,  and  the  jury  might  well  have  found I9 
they  did. 

1.  Our  brother  Irwin,  who  argued  this  case,  took  a  de^ 
interest,  as  was  right,  in  seeking  the  punishment  of  one,  wlu^ 
as  he  thinks,  had  wronged  his  servant;  but  the  jury  havenot 
considered  his  evidence  strong  enough  to  authorize  a  verdiflt 
for  him,  and,  with  the  proof  as  it  is,  we  cannot  help  him. 
The  province  of  the  jury  is  to  decide  upon  the  &ct8,  and  on- 
less  there  be  evident  mistake,  passion  or  prejudice,80  as  to 
satisfy  us  that  the  jury  have  misused  the  power  placed  i 


their  hands,  we  will  not  misuse  the  power  placed  inatf 
hands  to  disturb  their  finding. 

2.  We  think  there  was  no  error  in  the  Judge  in  refusing  to 
admit  the  statements  of  the  girl  made  in  view  of  death.   The 
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role  has  been  well  settled  in  England,  time  out  of  mind, 
that  dying  declarations,  are  only  admissable  in  a  case  of  ho- 
inicide,  and  when  there  is  a  criminal  proceeding  against  the 
dajer,  and  "  the  declarations  are  of  the  circumstances  attend- 
ing the  act  producing  the  injury."  2  Leach  256  ;  1  Leach 
578;  2  B.  and  C,  605.  Welborn  vs.  Bairem,  15  John.,  286. 
Rex  vs.  Loyd,  4  C.  and  P.,  233. 

In  the  two  cases  6th  East.  188,  and  3  Burrows,  one  stands 
an  the  ground  of  res  gestas,  and  the  other  upon  the  ground 
of  "the  declarations  of  a  person,  since  deceased  against  his 
ifdered,^'  and  are  admissible  as  such.  Code  of  Georgia,  sec- 
tion 3723. 

Both  these  cases  are  the  statements  of  persons  as  to  their 
own  gnilt,  and  are  strongly  contrary  to  their  own  interest, 
as  well  as  deeply  mortifying  to  their  pride. 

The  case  read  from  North  Carolina,  McFarland  vs.  Shaw, 
2  N.  C.  Law  R.,  102  is,  we  admit,  in  point.  But,  much  as 
we  respect  the  Court  which  made  it,  we  do  not  feel  author- 
i»d  to  adopt  it.  It  is  directly  contrary  to  the  whole  current 
of  authority.  This  is  by  no  means  a  new  question ;  it  has 
often  been  made  before,  and  so  far  as  we  have  been  able  to 
discover  the  case  in  North  Carolina  stands  alone.  We  will 
not  say  that  there  is  not,  perhaps,  as  much  reason  for  admit- 
ting the  evidence  in  a  case  like  this  as  in  one  of  a  homicide. 
Bot  when  a  rule  has  been  well  settled,  we  deem  the  fact  that 
It  is  not  consistent  with  principle,  or  with  other  rules,  no 
'wson  for  theXSourts  to  set  it  aside.  Courts  ought  not  to 
nJake  la\f .  'flSat  is  the  province  of  the  Legislature.  They 
^nly  interpret  and  declare  the  law,  and  though  we  doubt  not 
the  Conrt  in  the  North  Carolina  case,  was  doing  what  it 
ftoQght  a  good  work,  in  straining  a  point  to  catch  a  guilty 
P^n,  we  think  they  erred.  Had  they  said  the  rule  they 
^d  down,  ought  to  be  the  law,  we  might,  perhaps,  agree 
^th  them,  but,  we  do  not  agree  that  it  is  the  law,  and  we 
^ink  the  authorities  are  uniform  to  the  contrary. 

Judgment  affirmed. 


Vol.  XXXIX —  15. 
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Chaeles   H.   Smith,   adm'r,  et  al.y  plaintifls  in  error,  w. 
Anna  E.  Smith,  defendant  in  error. 

When  the  widow  of  an  intestate,  elects  after  a  fair  and  public  sale  of 
his  lands,  to  take  an  amoant  of  money  absolutely  in  lien  of  his  dower 
therein,  as  provided  by  the  1761  section  of  the  Code:  Held^  th&t  the 
amount  of  the  sale  of  the  land  at  such  public  sale,  is  eonduxivt  erl* 
dence  of  the  value  thereof,  and  that  the  widow  is  entitled  to  have  her 
dower  estimated  out  of  the  proceeds  of  such  sale,  from  the  death  of 
her  husband,  and  the  value  of  her  life-estate  estimated  from  that  time 
during  her  life. 

Dower.  Tried  before  Judge  Pope.  Floyd  Superior  Coart. 
March  Term,  1869. 

William  R.  Smith  died  in  May,  1864,  leaving  his  widow, 
Anna  E.  Smith,  surviving  him.  In  August,  1866,  commis- 
sioners appointed  to  assign  her  dower,  assigned  to  her  four 
lots  of  land  embracing  the  homestead,  to-wit :  Numbers  233, 
248,  273  and  288,  in  the  23d  district  and  3d  section  of 
Floyd  county,  for  life,  or  in  lieu  thereof,  absolutely,  $12,000, 
if  she  preferred  it.  She  elected  to  take  the  money.  The  ad- 
ministrators of  N.  N.  Smith,  deceased,  and  Daniel  S.  Prin- 
tup,  creditors  of  said  William  R.  Smith,  resisted  this  assign- 
ment, and  it  was  set  aside  for  irregularity.  See  36  Ga.  R.,  620. 

Commissioners  again  undertook  to  fix  the  amount  due  her 
absolutely,  in  lieu  of  dower,  and  put  it  at  $15,000.  ll« 
same  creditors  objected  to  this  allowance,  and  formed  an  issue 
as  to  its  fairness,  etc.  At  the  trial,  it  was  aoreed  that  the 
jury  should,  by  their  verdict,  fix  the  sum,  to  be  paid  her  io 
lieu  of  her  dower. 

It  was  admitted  that  the  widow  was  seventy-one  years  oW 
in  September,  1868,  and  it  was  agreed  that  the  Northaop" 
ton  mortuary  tables  might  be  read,  without  proof,  fff0 
"Reese's  Manual."  The  objectors  read  in  evidence  sip 
mortuary  tables,  and  the  sale-bill,  which  showed  that  at  tf 
ferent  dates,  from  the  6th  of  March  till  the  2d  of  OcfeolM^' 
1866,  the  lands  of  said  William  R.,  were  sold,  and  broogl 
in  the  aggregate,  $46,745,  and  that  at  these  sales  the  widiyf  I 
bought  as  follows : 
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March    6th.     Lot  Number  7,  Etowah  Division, 

Rome,  at 81,00000 

March   6th.     Lot  Number  8,  Etowah  Division, 

Rome,  at $   34000 

August  7th.    Sixty  acres  of  Number  246,  23d 

District,  3d  Section $4,800  00 

August  7th.    Six  acres  of   Number   246,   23d 

District,  3d  Section $1,65000 

For  the  widow  the  evidence  was  as  follows:  Mr.  Per- 
kins testified  that  William  R.  Smith  died*,  owning  thirteen 
lots  of  land,  and  some  fractions,  the  whole  lots  containing  one 
hundred  and  sixty  acres,  and  some  of  them  more.  Of  this^ 
four  hundred  acres  was  cleared,  and  one-third  bottom  land; 
the  upland  is  now  worth  $20  00  and  the  bottom  land  $50  00 
per  acre.  At  least  one  hundred  acres  of  No.  246  is  worth 
$100  00  per  acre.  He  owned  also  six  acres  of  city  lots,  now 
worth  $1000  00  per  acre,  and  Nos.  7  and  8,  Etowah  Divis- 
ion, improved,  and  now  worth  $4000  00 ;  considering  the 
timber,  the  timbered  bottom  is  now  worth  $150  00  per  acre, 
etc.  Upon  cross  examination,  he  said  that  he  was  the  widow's 
son,  represented  her  at  the  sale,  and  bought  some  of  the  land 
for  her;  that  tbe  sale  was  fair,  the  widow  consenting  to  it. 
the  administrator  stated,  at  the  sale,  that  purchasers  would 
get  the  land  free  from  dower,  and  the  widow  bought  said 
lands,  expecting  to  pay  for  them  out  of  her  allowance  in  lieu 
of  dower.  She  lived  at  the  homestead  till  January  1867, 
and  since  thi^on  the  land?  so  bought  by  her. 
Charles  B.  Smith  testified  that  the  two  thousand  acres  of 
id  owned  by  William  R.,  were  appraised  at  $90,000  00, 
iith  he  thought  was  a  fair  appraisement ;  that  at  the  time 
die  sale  there  was  great  depression,  and  since  the  sale, 
ly  droumstances  occurred  to  make  the  land  very  valuable, 
of  it  near  the  city  of  Rome,  bought  by  other  parties, 
I  been  laid  off  into  lots,  and  was  selling  at  $400  00  and  some 
00  per  acre;  all  the  land  is  now  worth  from  $120,- 
to  $160,000.  Cross-examined,  he  said  the  sale  was  fair 
legal  in  every  particular;  the  widow  was  present  by 
I,  consented  to  the  sale,  and  bought  some  of  the 
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land;  and  that  the  value  of  the  land  had  been  greatly  en- 
hanced since  the  sale^  by  causes  arising  since  the  sale. 

One  of  her  counsel  testified  that  the  lands  originally  as- 
signed the  widow  were  now  worth  $40  00  per  acre,  and  that 
the  remainder  in  them  (after  her  dower  estate)  would  not 
have  sold  for  over  $1,000  00 ;  that  the  principal  sale  occurred 
in  the  fall  of  1866,  and  to  encourage  bidding  for  the  lands, 
N.  N.  Smith  was  present,  waived  his  mortgage  lein,  and  the 
widow  authorized  an  announcement  that  the  lands  would  be 
sold  free  from  dower.     At  the  October  sale,  Cothrau  and 
Sproul  bought  Nos.  233  and  243,  at  $5,700.    Spboul  testi- 
fied that  his  purchase  was  $3,200  worth,  at  $18  50  per  acre, 
that  he  sold  some  of  it  on  a  credit  for  $125  per  acre,  and 
considered  his  whole  purchase  now  worth  $10,000,  or  $50 
per  acre.     He  said  he  gave  for  it  what  it  was  worth  at  the 
time  of  the  sale. 

In  rebuttal,  the  objectors  read  in  evidence  the  assessment 
of  August,  1866,  for  the  purpose  of  showing  the  former  as- 
sessment. There  was  some  evidence  that  some  improvements 
had  been  put  on  the  lands  since  the  sale,  such  as  buildings. 

After  argument  the  Court  charged  the  jury,  that  "in  esti- 
mating the  amount  of  money  to  be  allowed  Mrs.  Smith,  in 
lieu  of  her  dower,  the  amount  the  land  brought  at  adminis- 
trator's sale  is  not  conclusive,  and  you  are  allowed  to  consid- 
er all  the  testimony  before  you  on  that  subject,"  etc.,  and  as 
he  was  about  to  conclude,  counsel  for  objectors,  handed  him 
the  following  written  request  to  charge  :  "Tho^ury  cannot 
estimate  the  increase  of  the  land  since  its  sale^  arising  frooi 
causes  since  the  sale."  At  the  time  counsel  presented  this 
request  he  stated  that  the  substance  of  the  request  had  alreidf 
been  charged.  On  reading  the  request,  not  audibly,  th* 
Judge  overlooked  the  words  "arising  from  causes  since  th* 
sale."  He  then  charged  the  jury  substantially  as  he  had b** 
fore,  to-wit:  "In  estimating  the  amount  of  money  whiA 
the  widow  ought  to  have,  you  cannot  consider  the  increaflsi* 
value  or  the  enhancement  in  price  of  the  land  arising  fto* 
any  extraneous  causes,  such,  for  instance,  &s  the  improvoiMA^ 
which  some  of  the  witnesses  stated  had  been  made  on  t^ 
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land  since  the  sale,  nor  from  any  causes  whatsoever,  other 

those  inherent  in  the  land  itself,  and  constituting  part  of  its 

real  value  at  the  time  of  the  sale/^  but  he  did  not  charge  as 

requested.    The  jury  allowed  the  widow,  in  lieu  of  her  dower 

in  the  lands,  $15,000  absolutely. 

The  objectors  moved  for  a  new  trial  upon  the  ground  that 
the  charge  of  the  Court  was  erroneous,  that  his  refusal  to 
charge,  as  requested,  was  error,  and  because  the  verdict  was 
contrary  to  the  evidence,  etc.  The  Court  refused  a  new  trial, 
and  error  is  assigned  on  each  of  said  grounds. 

B.  H.  Hill,  for  plaintiff  in  error,  said  the  widow  could 
only  get  her  allowance  out  of  the  proceeds  of  the  sale :  Code, 
fictions  1760, 1761 ;  and  if  this  sale  was  fair,  it  is  conclusive. 
Code,  section  2677 ;  the  Court  should  have  charged  as  re- 
quested: 30Ga.  R.,  102. 

E.  N.  BoYLES,  for  defendant,  replied  that  the  jury  hav- 
'Dg acted  by  consent,  their  verdict  was  final;  that  the  sale  was 
not  conclusive  as  to  value :  26  Ga.  R.,  207.  He  said  the 
charge  was  substantially  as  requested,  and  therefore,  no  error 
^committed  by  the  omission :  12  Ga.  R.,  293;  14th,  286 ; 
that  the  request  was  ambiguous ;  that  it  was  not  the  law :  4 
Kent  67;  3  Mason  371-7;  as  to  the  charge  about  iraprove- 
Oients  he  cited  26  Ga.  R.,  374;  18th,  693;  28th,  507;  15th, 
205. 

Vabnbr,  J. 

The  question  involved  in  this  case  is,  whether  the  amount 
^*  the  sale  of  an  intestate's  land  sold  at  an  administrator's 
^'C)  is  conclusive  evidence  of  the  value  of  that  land,  as 
^S^iust  the  widow  of  such  intestate,  who  elected  to  take  an 
*^ouot  of  money  to  belong  absolutely  to  her  in  lieu  of  her 
"Owerin  the  land,  as  provided  by  the  1761th  section  of  the 
^vised  Code.  The  widow  on  the  death  of  her  husband  was 
^^titled  to  an  estate  for  life,  in  one  third  of  the  lands  accord- 
^^g  to  valuation,  of  which  th^  husband  was  seized  and  pos- 
sessed at  the  time  of  his  death.  Code  1753.  By  the  1760th  sec- 
^*on  of  the  Code  it  is  declared,  that  "  with  the  assent  of  the 
^ccutor  or  administrator  of  the  estate,  the  widow  may  elect 
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a  life-estcUey  in  one  third  part  of  the  proceeds  of  the  sales  of 
the  landy  or  any  distinct  tract  or  tracts  of  land,  in  lien  of  the 
dower  in  such  land.     In  which  event,  such  third  part  of  the 
proceeds  of  the  sale  shall  be  invested  by  the  executor  or  ad- 
ministrator, under  the  direction  of  the  Ordinary,  where  his 
returns  are  made,  and  the  annual  income  thereof  paid  to  the 
widow  during  her  life."     By  this  section  of  the  Code,  the 
widow  gets,  if  she  so  elects,  the  annual  income  of  one  third 
part  of  the  proceeds  of  the  sale  of  the  land  during  her  life. 
But  by  the  1761st  section  of  the  Code,  it  is  provided,  that 
"  with  the  assent  of  the  executor  or  administrator  of  the  es- 
tate, and  the  approval  of  the  Ordinary,  the  widow  may  elect 
in  lieu  of  her  dower,  an  amount  of  money  to  belong  abso- 
lutely to  her,  to  be  estimated  and  determined  by  the  commis- 
sioners appointed  to  assign  dower,  and  whose  report  shall  be 
subject  to  the  same  objections,  as  are  admeasurements  of  dower 
in  land.     Both  before  the  Ordinary  and  on  the  return  of  the 
report  of  the  commissioners,  any  person  interested  in  the 
question,  shall  be  allowed  to  become  a  party  and  be  heard. 
The  amount  so  awarded  shall  be  paid  in  preference  to  all 
other  claims  out  of  the  proceeds  of  the  sale  of  the  lard 
The  question  made  in  this  case  arises  under  th#Iatter  section 
of  the  Code,  the  widow  having  elected  to  take  an  amount  of 
money  to  belong  absolutely  to  her,  in  lieu  of  her  dower  in 
the  land.     This  amt)unt  of  money,  when  estimated  and  de- 
termined by  the  commissioners,  is  to  be  paid  out  of  the  ;)ro- 
ceeds  of  the  sale  of  the  land.     The  law  provides  the  mode 
and  manner,  in  which  the  land  shall,  be  sold,  and  when  so, 
fairly  and  publicly,   sold,  the  amount  for  which  the  lan« 
sold,  at  such  fair  and  public  sale,  is  conclusive  upon  the  widow 
who  has  elected  to  take  an  amount  in  money,  to  belong  t0 
her  absolutely,  in  lieu  of  dower,  to  be  paid  out  of  the  ff^ 
ceeds  of  the  sale  of  the  land..     Such  sale,  in  our  judgment 
is  the  only  proper  and  legal  mode  by  which  the  value  of  tto 
intestate's  lands  can  be  ascert^ned.     This  provision  (rf  ^ 
Code,  as  well  as  the  1760th  section,  contemplates,  that  iM 
land  shall  be  sold.    How  sold?  Most  unquestionably  ^^ 
8<}ld,  as  the  law  prescribes ;  and  when  so  sold,  the  widow  M 
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0  have  the  money  which  she  has  elected  to  take,  paid  to  her 
lut  of  the  proceeds  of  that  sale.  The  sale  of  the  land,  as 
provided  by  law,  ascertains  and  determines  the  value  thereof, 
The  amount  for  which  the  intestate's  i^nd  sold  at  such  sale 
onstitutes  "  the  proceeds  of  the  sale  of  the  land."  And  the 
ddow  is  entitled  to  have  her  dower  estimated  out  of  the 
proceeds  thereof,  from  the  death  of  her  husband,  and  the 
Tilue  of  her  life-estate  estimated  from  that  time  during  her 
ife. 

On  the  trial  of  the  issue  made  between  the  parties  in  the 
^urt  below,  the  Court  charged  the  jury  among  other  things 
hat  'Mn  estimating  the  amount  of  money  to  be  allow^ 
Mrs.  Smith,  in   lieu  of  her  dower,  the  amount  the  land 
brought  at  the  administrator's  sale  is  not  conclusive,  and  you 
are  allowed  to  consider  all  the  testimony  before  you  on  that 
subject/'     This  portion  of  the  charge  of  the  Court,  in  view 
of  the  facts  of  this  case  was  error.     The  council  for  the  ob- 
jectors requested  the  Court  in  writing  to  charge  the  jury  as 
follo^-8 :     "  That  the  jury  cannot  estimate  the  increase  of  the 
^ue  of  the  land  since  its  sale,  arising  from  causes  since  the 
sale,"  which  request   to  charge,  was  refused.     In  our  judg- 
5wnt,  the  charge  as  requested,  should  have  been  given  to  the 
jwy,  and  the  Court  below  erred  in  not  charging  the  jury  as 
Wquested,  as  well  as  in  the  charge  given  to  the  jury  in  re- 
^  htion  to  this  point  in  the  case. 

Let  the  judgment  of  the  Court  below  be  reversed. 


1 
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Richard  W.  White,  plaintiff  in  error,  vs.  William  I. 

Clembnts^  defendant  in  error. 

1.  The  statements  of  a  register  of  voters  that  he  had  marked  a  registered 
person's  name  with  a  ^*  C  to  demonstrate  that  he  was  a  colored  per- 
son, and  had  posted  his  list,  for  some  time,  in  a  public  place,  and  that 
no  application  had  been  made  to  have  said  letter  erased,  is  not  evidence 
that  the  person  is  a  colored  person,  it  not  being  shown  that  the  person 
knew  of  the  entry  or  that  it  was  the  subject  of  conversation. 

2.  Although  the  copy  of  a  paper,  proven  to  be  beyond  the  jurisdiction  of 
the  Court,  is  good  secondary  evidence  of  its  contents,  yet  it  mast  be 

•  shown  that  the  original  was  duly  executed. 

8.  An  application  for  life  insurance,  though  signed  by  the  applicant,  apon 
the  back  of  which  was  an  entry  by  the  examining  physician,  that  tbe 
applicant  was  a  mulatto,  is  no  evidence  of  the  fact,  unless  it  be  proved 
that  the  person  signed  the  paper  after  the  entry  on  its  back  was  made 
by  the  physician  and  with  the  knowledge  of  the  entry,  and  with  intent 
to  adopt  it,  or  that  he  used  the  paper  after  the  entry  was  made,  with  a 
knowledge  that  such  entry  was  there. 

5.  Pedigree,  relationship  and  race  may  be  shown  by  evidence  of  reputa- 
tion among  those  who  know  the  person,  where  pedigree  or  race  is  in 
question. 

5.  The  statement  by  an  examining  physician,  that  he  had  at  a  certain  Ume 
examined  a  person,  and  had  then  been  of  opinion  that  the  person  was 
a  mulatto,  is  not  evidence.  Whether  or  not  a  person  is  colored,  that 
is,  has  African  blood  in  his  veins,  is  matter  of  opinion,  and  a  witnetf 
may  give  his  opinion  if  he  states  the  facts  on  which  it  is  based.  Whether 
the  fact  that  one  has  one-eighth  of  such  blood  be  matter  of  opinioo* 
(Quere.)  One  who  testifies  that  he  has  studied  ethnology  may  gtTehii 
opinion,  as  an  expert,  on  a  question  of  race. 

6.  When  there  was  a  quo  warranto,  and  a  demurrer,  and  also  an  aniwtf 
denying  a  material  fact,  and  a  jury  summoned  to  tr>.the  issue,  and  the 
defendant  called  up  the  demurrer  and  no  objection  was  made  to  th* 
hearing  of  it  at  that  time,  and  the  demurrer  was  heard  as  a  distinct i>^ 
tion,  and  a  distinct  judgment  was  had  thereon  before  the  issue  *** 
presented  to  the  jury :  Held,  that,  in  the  argument  on  the  demuritfi 
the  defendant  had  the  right  to  open  and  conclude. 

7.  A  quo  warranto  was  issued  charging  that  a  person  holding  an  OV* 
was  ineligible  when  chosen,  because  of  his  having  in  his  veiu  ^ 
eighth  or  more  of  African  blood,  and  there  was  a  demurrer  to  «* 
information  as  well  as  an  answer  denying  the  fact,  upon  which  d«P^ 
there  was  an  issue  and  a  trial  before  a  jury :  ffeldj  That  by  tht  Op^ 
of  Georgia  a  person  having  one-eighth  or  more  of  African  blood  in  v^i 
veins  is  not  ineligible  to  hold  office  in  this  State,  and  it  was  error  i*"*^'| 
Court  to  overrule  the  demurrer  and  to  charge  the  jury  that  if  tht|V' 
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tiff  proved  the  defendant  to  have  one-eighth  or  more  of  African  blood, 
he  was  ineligible  to  office  in  this  State.  Warxer,  J.,  dissents  as  to 
this  head  note. 

Quo  Warf*anto.    Tried  before  Judge  William  Schley. 
Chatham  County.    March,  1869. 

Clements  filed  his  petition,  undor  oath,  stating,  tliat  at  an 
election  held  in  said  county,  in  April,  1868,  for  Clerk  of  its 
Superior  Court,  no  one  was  voted  for  but  himself  and  White; 
that  this  was  an  election  at  which  a  plurality  electeil ;  that  by 
the  Code  of  Georgia  it  is  enacted,  that  if,  at  any  popular 
election  to  fill  any  office  the  i)erson  elected  is  ineligible,  the 
person  having  the  next  highest  number  of  votes,   who  is 
eligible,  whenever  a  plurality  elects,  shall  be  declared  elected, 
and  be  duly  qualified  and  commissioned  to  such  office ;  that 
White  got  a  plurality  of  the  votes,  had  been  commissioned, 
and  was  exercising  the  privileges,  etc.,  of  the  office ;  that  he 
vas  eligible,  and  that  White  was  not,  because  he  was  a  per- 
son of  color.     He  prayed  leave  to  file  an  information  in  the 
name  of  the  State,  in  the  nature  of  a  quo  warranto,  calling  on 
White  to  show  by  what  right  he  held  said  office,  why  he 
Bhoald  not  be  amoved  therefrom,  and  Clements  should  not 
l)e  qualified  and  commissioned  as  such  Clerk. 

The  Judge  ordereil  White  to  shew  cause  on  the  26th  of 
January,  1869.     Leave  having  been  granted,  the  Solicitor 
^end  filed  the  information  upon  the  grounds  and  for  the 
porpoaes  aforesaid.     White  having  been  served,  appeared  by 
«»  counsel  on  the  4th  of  March,  and  filed  a  general  demurrer 
^  tBud  petition.     (As  it  was  simply  intended  to  raise  the 
^QesdoQ  whether  a  negro  could  hold  the  office  the  form  of 
^information  is  immaterial.)    He  then  moved  for  a  contin- 
^tttee  upon  the  ground  of  the  absence  of  his  associate  coun- 
^^   Leading  counsel  being  present,  the  Court  refused  the 
inanoe.     Said  demurrer  was  then  imme<liately  with- 
no  argument  upon  it   having  been  had.     White's 
then  plead  that  he  received  a  majority  of  the  votes 
'ad  at  said  election  ;  that  he  had  been,  was  then  and  yet, 
of  the  United  States,  and  of  said  State  and  county ; 
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that  he  was  eligible,  and  qualified  by  law  for  said  office;  that 
he  had  been  commissioned,  and  was  in  possession  of  the 
books  and  papers  pertaining  to  the  office;  that  he  was  not  a 
person  of  color,  and  had  not  in  his  veins  one-eighth  or  more 
of  African  or  negro  blood.     A  continuance  was  again  asked 
for  and  granted,  and  a  jury  was  summoned  to  try  the  issue 
on  the  22d  of  March.     On  that  day  White's  attorneys  again 
moved  for  a  continuance  for  the  following  reasons  sworn  to  by 
him:  That  on  the  6  th  day  of  March,  1869,  he,  by  his  counsel,  A. 
W.  Stone,  prepared  a  set  of  interrogatories  to  be  propounded 
to  Charles  Green,  a  material  witness  for  the  respondent,  and 
who  resides  in  San  Francisco,  California ;  that  on  the  same 
day  he  was  informed  by  his  said  counsel  that  the  said  inter- 
rogatories had  been  handed  to  or  left  at  the  office  of  Hartridge 
&  Chisholm,  counsel  for  relator ;  that  on  the  Monday  follow- 
ing the  interrogatories  were  returned  crossed  to  his  said  coun- 
sel^ and  by  him  deposited,  properly  stamped  in  the  post  office 
in  Savannah,  directed  to  Edward  Everett,  one  of  the  com- 
missioners named  in  the  commission,  to  be  executed  and 
returned ;  that  the  said   interrogatories  have  not  been  re- 
turned ;  that  the  witness  resides  in  San  Francisco,  California, 
and  over  five  hundred  miles  from  Savannah  ;  that  the  tes^ 
mony  of  the  said  witness  is  material  to  his  defence ;  that  bf 
§aid  witness  he  expects  to  prove  his  race  and  nationality,  and 
that  there  is  no  negro  or  African  blood  in  his  veins.    Depo- 
nent expects  the  said  interrogatories  will  be  executed  and 
returned  to  said  Court  within  the  time  limited  by  the  mlei 
of  Court  for  the  return  of  commissions  of  a  witness  more  tbiB 
five  hundred  miles  from  the  place  of  trial,  and  that  he  will 
be  able  to  procure  such  testimony  by  the  next  term  of  ttii 
Court;  that  the  said   cause   was  assigned   on   the  4th  v 
March,  for  trial  on  the  22d ;  that  the  interrogatories  wtft 
made  out  and  handed  to  counsel  for  relator  on  the  6tb,  ani 
mailed  on  the  8th  of  March.     Deponent  submits  to  the  Gd^ 
if  he  has  not  shown  due  diligence  in  sueing  out  and  haWflg 
had  said  interrogatories  executed." 

The  continuance  was  refused.     The  attorneys  fop  Wto 
then  filed  a  general  demurrer  to  the  information,  and  daiiMi 
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the  righfc  to  begin  and  conclude  the  argument  upon  it.  The 
Court  held  that  thJPright  belonged  to  the  attorneys  of  Clcm- 
euts.  Argument  upon  the  demurrer,  as  a  distinct  motion  was 
80  had,  and  the  Court  overruled  the  demurrer  holding  that, 
under  the  Constitution  and  la\VH  of  Georgia,  a  person  of  color 
was  ineligible  to  office.  The  case  then  went  to  the  jury. 
The  evidence  was  as  follows,  (all  offered  by  the  plaintiff.) 

HiCHARD  MiMMS,  p.  c,  swom,  and  says  :  "  I  met  Rich- 
ard W.  White,  some  time  since,  in  Captain  Doyle's  store, 
either  last  summer  or  the  summer  before  last;  he  told  me 
that  he,  White,  came  from  Barnwell  District  before  the  war; 
he  made  his  escape  from  a  master  or  guardian.  I  do  not 
recollect  the  language  White  used.  I  do  not  know  the  dis- 
tance from  Barnwell  District.  I  was  never  there.  I  am 
from  Edgefield,  South  Carolina,  myself.  White  and  I  had 
adifficalfysome  time  ago;  we  have  not  spoke,  but  I  have 
nothing  against  him  at  this  time.  He,  White,  came  from 
South  Carolina  originally.'^ 

A.  N.  Wilson  sworn  and  says :  "  I  know  this  respond- 
oit  The  first  time  I  ever  saw  him  was  in  October  or  No- 
vember, 1867,  in  a  meeting  which  was  held  for  the  purpose 
of  nominating  candidates  for  the  State  Constitutional  Con- 
Teation.  White  made  a  speech  (the  first,  I  think)  in  favor  of 
nomioating  an  equal  number  of  whites  and  blacks ;  that  is 
in  behalf  of  the  colored  part  of  the  convention,  when  I  in- 
quired and  found  out  his  name." 

Albert  Jackson  sworn  and  says :  '^  I  was  one  of  the 

Registers  in  the  year  1867.     There  was  a  check  put  afler 

White's  name  to  designate  him  as  a  colored  man.     A  list 

"^gnating  persons  which  had  been  arranged  by  the  Board 

^posted  up  at  the  Court  House.     I  do  not  know  whether 

Boi  it  was  there  all  the  time  during  the  election.     From 

fiuHs,  and  seeing  him  several  times  in  the  company  of 

persons,  I  took  him  to  be  one.     I  have  seen  Spaniards 

Jbdians  as  dark  as  White.     I  believe  White  is  reputed  a 

of  color.    The  list  of  the  registered  voters  was  put 

i'ia  the  Court  House  for  two  or  three  weeks  before  the 

Against  the  name  of  the  defendant  the  letter  C. 
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was  marked,  indicating  colored.  T^  Registers  left  the 
list  open  for  correction  for  tliree  weeHr  before  the  election, 
and  White  did  not  ask  any  correction/' 

Dr.  Easton  Yonge  sworn,  said  :  "  I  have  been  a  practic- 
ing physician  for  twenty  years ;  examined  the  respondent,  and 
gave  a  certificate  to  the  Knickerbocker  Insurance  Company 
that  he  was  a  mulatto.  I  have  studied  the  science  of  Eth- 
nology, but  not  a  great  deal ;  this  study  leads  one  to  inquire 
the  difference  of  races.  I  came  to  the  conclusion,  however, 
that  respondent  was  a  mulatto  from  external  indications.  I 
think  any  intelligent  person  could  tell  as  well  as  I  could,  (if 
much  among  the  negroes,)  the  difference  between  a  white 
man  and  person  of  color,  from  observation." 

J.  S.  Howard  sworn  said:  "This  book  in  Court  con- 
tains copies  of  all  applications  for  Life  Insurance  to  the 
Knickerbocker  Life  Insurance  Company.  The  originals  are 
all  sent  on  to  New  York.  This  application,  which  is  signed 
with  the  name  of  respondent,  I  think,  was  signed  by  him* 
self  for  his  wife.  I  do  not  know  his  hand  writing ;  don't 
know  whether  he  or  his  wife  signed  the  name." 

To  so  much  of  the  testimony  of  Albert  Jackson  as  related 
to  his  acts  as  Register,  and  to  so  much  as  related  to  the  repu- 
tation of  defendant  being  a  man  of  color,  the  defendant  ob- 
jected. The  Court  overruled  the  objections  and  allowed  the 
testimony  to  be  submitted  to  the  jury. 

To  so  much  of  the  testimony  of  Dr.  Young,  as  is  fonndei 
on  his  medical  knowledge,  and  his  opinion  as  such,  the  de-  ,j 
fendant  objected.      The  Court  overruled  the  objection  and 
allowed  the  same  to  be  submitted  to  the  jury. 

The  plaintiff  offered  to  read  said  copy  in  said  insarafiOB  ^ 
book  in  evidence,  and  the  defendant  objected.     The  Co^ 
overruled  the  objection  and  allowed  said  copy  in  said  booki 
be  read  in  evidence. 

After  argument  had,  the  defendant  requested  the  Court  •! 
charge  the  jury,  that  the  defendant  being  in  the  exenwai^j 
the  function  of  the  office,  the  presumption    of  the  kw  i^j 
that  he  is  entitled  to  it,  and  it  is  incumbent  on  the  plaintiff  li'l 
rebut  such  presumption  by  legal  proof;  and  if  plaintiff  riuMill^ 
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ul  to  make  oat  everr  point  in  his  case  they  must  find  for 
be  defendant ;  whieli  charge  the  Court  refused  to  give,  but 
barged  the  jury :  • 

First — ^The  law  says  any  person  having  one-eighth  or  more 
f  n^ro  or  African  blood  in  his  veins  is  ineligible  to  office  ; 
have,  therefore,  decided  on  the  demurrer  that  a  negro  or 
ergon  of  color  cannot  hold  office  in  Georgia. 

Second — The  legal  question  then  having  been  dispased  of 
y  the  Court,  the  issue  of  fact  is  now  submitted  for  your  con- 
ideration,  whether  or  not  the  defendant  has  one-eighth  of 
1^  or  African  blood  in  his  veins. 

Third — ^You  must  now  look  to  the  testimony  and  sec  if 
he  plaintiff  has  legally  proven  to  your  satisfaction,  that  the 
lefendant  has  one-eighth  of  negro  or  African  blood  in  his 
mns.  If  he  has  not,  then,  you  must  find  for  the  defendant, 
but  if  it  is  proven  to  your  satisfaction  that  the  defendant  has 
the  one-eighth  or  more  of  negro  or  African  blood  in  his 
^eins,  then  you  cannot  but  find  for  the  plaintiff. 

Fourth — In  this  case  the  respondent  dwells  upon  the  in- 
wifficiency  of  the  relator's  proof,  and  asks  at  your  hands  a 
vwdict  in  his  favor. 

Fifth — ^I  am  requested  to  charge  you  on  the  character  of 
the  testimony — that  where  blood,  race,  etc.,  is  the  subject — 
rw  can  take  general  hearsay,  or  the  reputation  of  the 
person  in  his  community,  that  is  what  he  says  of  himself 
•'hat  others  say  of  him,  his  associates,  and  his  general  repu- 
^oa  as  such  in  the  community  in  which  he  resides,  etc.,  in 
*der  to  determine  as  to  his  being  a  white  man  or  a  person  of 
"olor.    Under  slavery  no  records  were  kept  of  births  or  mar- 

« 

'ftges  among  slaves,  and  hence  the  rule  as  to  general  reputa- 
'OD  and  hearsay  was  more  applicable  to  blacks  than  whites. 
»owyou  must  look  to  the  testimony  and  be  satisfied  in  your 
^  minds  that  the  facts  disclose  one-eighth  or  more  of  ne- 
fo  or  African  blood  in  the  veins  of  the  respondent  before 
m  can  find  for  the  relator.  I  am  further  requested  by  the 
ifendant  to  charge  you  "that  the  defendant  being  in  the  ex- 
cise of  the  functions  of  the  office,  the  presumption  of  the 
w  isthat  he  is  entitled  to  the  office,  and  it  is  encumbent  on 
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the  plaintiff  to  rebut  sach  presumption  bv  legal  proof|  and  if 
the  planitiif  should  fail  to  make  out  evei^  point  in  bis  case) 
you  must  find  for  the  defendant/'     X  cannot  charge  you  in 
the  language  asked  for^  but  I  do  charge  you  as  a  general 
principle  of  law,  that  any  person  holding  an  office,  the  law 
presumes  him  eligible  and  competent  to  hold  the  same,  but 
that  presumption  refers  to  his  acts  as  such  officer  where  the 
rights  of  others  were  affected,  such  as  attestation,  and  other 
acts  in  the  line  of  his  office.     But  where,  as  in  this  case,  the 
issue  has  no  reference  to  any  official  act,  but  as  to  the  race  or 
blood  of  the  defendant  disqualifying  him  from  holding  office, 
there  is  720^  such  a  presumption  of  law  as  contemplated  bj 
the  language  contained  in  the  request  to  charge.     But  the  law, 
in  this  issue,  does  not  make  the  presumption  as  contended  for 
by  defendant's  counsel ;  the  jury  must  look  to  the  testimoDj 
submitted  to  them,  and  determine  the  case  from  the  proo& 
I  am  further  requested  to  charge  you,  that  if  the  plaintiff 
fails  to  make  out  his  case  in  every  point  they  must  find  for 
the  defendant.     I  cannot  charge  you  in  these  words,  but  I  do 
charge  that  you  must  be  satisfied,  from  the  testimony  before 
you,  that  the  defendant  has  one-eighth  or  more  negro  or  Afri- 
can blood  in  his  veins,  before  you  can  find  for  the  plaintiff. 

The  jury  found  that  White  was  a  person  of  color,  having 
one-eighth  of  African  blood  in  his  veins.  The  Court  theo 
ordered  that  White  should  not  in  any  manner  intermeddle 
with  or  concern  himself  in  and  about  the  office,  liberties 
privileges  and  franchises  aforesaid,  but  that  he  be  absolatdy 
forejudged  and  excluded  from  ever  exercising  or  using  to/ 
of  them  in  fiUuro,  and  that  he  pay  the  costs,  etc. 

White's  attorneys  sued  out  a  writ  of  error,  assigning  • 
erroneous  the  refusal  of  the  continuance,  the  overruling  • 
the  demurrer,  the  allowance  of  so  much  of  the  testimony  ■ 
Jackson  and  Young  as  was  objected  to,  and  of  the  copy  «P* 
plication  for  insurance,  the  several  clauses  of  the  charge  it 
given,  and  the  refusals  to  charge  as  requested. 
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A.  TV.  Stone,  J^es  Johnson  and  A.  T.  Akerman,  for 
White,  made  the  following  points  and  citations  of  authori- 
ties: The  continuance  ought  to  have  been  granted:  Code, 
flections  3471,  3478,  The  demurrer  should  have  been  sus- 
tained: section  1,  Art.  14;  Constitutional  amendment,  section 
3,  of  the  same ;  Constitution  of  Georgia,  section  2,  Art.  1 ; 
flections  1  and  2,  Art.  3;  Code,  sections  1648,  1649,  1650; 
.  sections  3,  4,  5,  6,  Art.  2 ;  section  3  Art.  3,  and  section  2,  Art. 
3,  of  the  Constitution  of  Georgia ;  item  3,  section  130,  Code ; 
Journal  of  Convention  of  1868,  pp.,  150,  308,  311,  312. 

Thomas  E.  Loyd  and  Julian  Hartridge,  for  Clements, 
replied,  the  affidavit  for  continuance  was  not  sufficient ;  it 
did  not  allege  that  the  motion  was  not  made  for  delay  only, 
or  that  there  was  no  other  witness  present  by  whom  the  facts 
could  be  proved:  10  Ga.  85.  The  Judge  rightfully  refused 
White's  attorneys  the  opening  and  concludjng  argument  on 
the  demurrer.  But  if  he  was  wrong,  there  is  no  ground  for 
Moding  the  case  back,  if  his  decision  was  correct  as  to  the 
l»w  points  argued :  4  Ga.  460  ;  6  Ga.  310.  The  status  of  a 
pcreon,  as  a  slave  or  person  of  color,  may  be  proved  by  gen- 
ial reputation,  20  Ga.  480.  The  testimony  of  JacKson,  as 
to  his  acts  as  register,  were  admitted  to  raise  a  presumption  ^ 
^inst  White  of  an  admission  that  he  was  a  person  of  color, 
*nd  also  to  show  reputation 

Dr.  Yonge  is  speaking  Jis  a  physician,  and  one  in  office 
for  the  purpose  of  making  examinations  of  the  structure, 
^Dilition,  etc.,  of  an  applicant  for  insurance,  and  whose  duty 
'tis  to  certify  whether  such  applicant  is  white  or  colored. 
He  therefore  testifies  as  an  expert.  It  makes  no  difference 
^hat  others  may  be  as  good  judges  as  himself. 

The  copy  of  the  application  was  admitted  because  the  orig-* 
^nalwas  beyond  the  jurisdiction  of  the  Court:  21  Ga.  219; 
26  Go.  537. 

The  fact  that  White  is  a  citizen  of  the  United  States  does 
•^ot  necessarily  confer  on  him  the  right  to  hold  office,  19  How. 
422;  4  Dev.  <b  Batt.,  26;  4  Wash.  C.  C.  B.,  381.  Nor 
^oes  the  fact  that  the  Constitution  of  Georgia  makes  him  a  cit- 
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izcD  coufer  the  right ;  for  the  same  Constitution  makes  women 
and  children  citizens.  Nor  does  the  fact  tllit  the  Constitution 
of  Georgia  makes  him  an  elector  confer  that  right  to  hold  of- 
fice. Nor  does  the  clause  of  the  Code  which  declares  the  rights 
of  all  citizens^  and  among  them  mentions  the  right  to  hold 
office ;  for  another  clause  specifies  the  rights  of  persons  of 
color,  and  does  not  mention  the  right  to  hold  office.     This 
latter  clause  circumscribes  the  first,  by  the  rule  of  interpre- 
tation of  statutes.     Code,  sections  1468,  1662;  1  Bishop  on 
Cr.  Law,  section  78 ;  Dwarria  on  StattdeSy  2nd,  p.  p.,  658, 
692,  699,  r03,  707,  713.     As  to  status  of  colored  persons 
before  emancipation,  16  Ga.  i2.,  202. 

McCay,  J. 

Clements  filed  an  information  before  Judge  Schley,  sug- 
gesting that  at  a  recent  election  in  Chatham  county  for  GI^ 
of  the  Superior  Court,  he  and  White  had  been  the  only  pe^ 
sons  voted  for;  that  White  had  received  a  majority  of  the 
votes,  he  himself  getting  a  large  number,  and  that  White  had 
been  commissioned  and  was  then  in  performance  of  the  duties 
of  the  office ;  that,  in  fact.  White  was  ineligible  under  the 
Constitution  and  laws,  by  reason  of  his  having  in  his  vein* 
one-eighth  or  more  of  African  blood ;  that  he,  Clements,  was 
eligible,  and  praying  that  a  quo  warranto  might  issue,  inquiring 
by  what  right  White  held  the  office,  and  if  found  ineligible, 
that  he  be  compelled  to  vacate  the  office,  and  that  he,  Cleitt- 
ents,  be  installed  therein. 

White  was  notified  of  this  application,  and  filed  a  demiff* 
rer  to  it.  Subsequently,  however,  that  demurrer  was  with- 
drawn, and  the  quo  warraivio  issued  in  the  usual  form,  in  thi 
name  of  the  State,  calling  upon  White  to  show  by  whatwl^ 
rant  Jie  held  the  office.  White  filed  a  demurrer  to  this  wl^ 
rant,  on  the  ground,  in  substance,  that  the  fact  of  one  havin| 
one-eighth  or  more  of  African  blood,  was  not,  according ti 
the  laws  of  Georgia,  a  disqualification  for  office,  and  also  fik&  - 
an  issue  denying  the  fact,  as  stated  in  the  warrantj  that 
had  such  blood. 
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tJuder  the  Act  of  1S68,  a  jury  was  drawn  and  aumtnoned 
i  impannelled,  to  try  the  issue.  When  the  parties  an- 
iDced  themselves  ready,  the  counsel  fur  White  called  up 
)  demurrer,  and  proposed  to  argue  it  then.  No  objection 
8  made  to  its  being  then  heard,  audit  was  set  down  for  argn- 
int  instanler.  The  counsel  fur  the  State,  however,  insisted 
it  as  they  were  before  the  jury  they  had  a  right  to  open 
^conclade,  and  so  the  Court  determined,  and  the  argument 
16  had,  the  demurrer  was  overruled,  a  judgment  was  enter- 
,  and  the  Court  proceeded  to  the  trial  of  the  issue. 
On  the  trial,  over  the  objection  of  White's  counsel,  the 
Hirt  permitted  the  introduction  of  the  following,  amongst 
her  evidence  set  forth  in  the  Reporter's  statement  of  facts : 
First — that  of  the  Roister.  Second,  the  copy  of  the  life 
uurance  application,  and  the  various  witnesses. 
This  case  has  been  argued  with  great  earnestness,  ability 
lad  laming,  and  its  high  importance,  as  well  as  the  strong 
posonal  feeling  involved  in  its  consideration,  makes  it  a  mat- 
Iw  of  deep  interest.  Involving,  as  it  does,  the  slaiua  of  a 
iBg^  portion  of  the  acknowledged  citizens  of  the  State,  and 
MtroUing,  as  it  must  do,  to  a  great  extent,  the  principles  up- 
*>  which  hcreafW  our  civil  organization  is  to  exist,  we  have 
(nne  to  its  consideration  with  great  seriousness. 

[X)n  several  of  tJie  questions  made  in  the  bill  of  excep- 
iSjthe  Court  is  unanimous,  and  the  judgment  granting  a 
s  therefore  equally  so.  Upon  the  question  arising 
le  demurrer — the  real  vital  question  at  issue,  to-wit :  the 
pt  of  persons  of  color  to  hold  office  in  this  State,  our 
IT  Warner  dissents  from  the  conclusion  at  which  the 
rity  of  the  Court  has  arrived,  and  will  doubtless  fum- 
lolfae  Reporter  the  reasons  for  his  dissent. 
ft'Xhe  fact  tliat  the  Register  of  voters  had  placed  a  "C"  to 
"colored"  after  the  name  of  White,  is  not  original  evi- 
B  mere  hearsay,  and  may  have  been  the  simple  opia- 
B  Register.  It  has  not  even  the  dignity  of  reputa- 
e  it  is  but  the  statement  of  one  man.  It  does  not 
r  that  this  entry  was  one  required  by  law  to  bo  made, 
lat  'White  knew  of  it,  or  ^as  affected  in  his  rights  by  it, 
H  XXXIX — 16. 
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or  that  he  could  have  had  it  corrected,  had  it  been  wron< 
is  wholly  worthless  as  evidence,  being  in  fact,  nothing  bu 
opinion  of  one  man,  who  is  not,  as  far  as  appears,  an  ex 

2.  The  contents  of  a  paper,  beyond  the  jurisdiction  ol 
Court,  and  not  in  the  power  of  the  party  wishing  to  m 
may,  without  doubt,  be  proven  by  a  proven  copy.  Bi 
must  be  proven  that  such  an  original  paper  does  or  did  in 
exist,  and  was  duly  executed.  Here  was  no  proof  of 
execution.  The  witness  did  not  know  whether  White  oi 
wife  signed  it. 

3.  We  do  not  see  that  the  paper  was  any  evidence  in 
case,  even  if  properly,  in  evidence.  There  is  not  a  won 
the  paper  showing  that  White  is  colored  ;  nothing  in  the 
ture  of  an  admiasion  to  that  effect.  Indeed,  in  the  p 
there  is  not  word  on  the  subject.  On  the\back  of  the  p 
it  is  stated  that  White  is  a  mulatto,  but  this  seems  to  I 
mere  memorandum  of  the  company,  not  signed  by  Wl 
nor  does  it  appear  that  it  was  even  made  with  White's  kn( 
edge. 

4.  We  think  there  was  no  error  in  permitting  the  rac( 
the  defendant  below,  to  be  proven  by  reputation.  Such  is 
law  as  laid  down  in  the  books,  and  the  evidence  is  good 
what  it  is  worth.  As  a  matter  of  course,  it  is  worth  hai 
anything  in  a  doubtful  case. 

5.  A.n  expert  is  one  who  by  his  habits  of  life  and  h 
ness  has  a  peculiar  skill  in  forming  an  opinion  on  the  sub 
matter  in  dispute,  and,  without  doubt,  a  physician  who 
studied  the  science  of  Ethnology,  is  better  prepared  thanoi 
nary  men  to  judge  of  the  race  of  one  presented  for  exan 
ation.  And  we  think  the  Court  did  right  in  permitting 
doctor  to  give  his  opinion  as  an  expert.  What  it  was  w( 
was  for  the  jury.  Dependent  on  his  intelligence  and  chanK 
and  the  nature  of  the  case,  etc.,  we  would  think  it  wi 
very  little  in  a  doubtful  case,  as  whether  one  had  one-cq 
or  little  less  or  more  of  a  particular  blood.  All  of  the  ft 
mony  in  this  case  was  very  inconclusive.  In  or& 
parlance,  one  is  called  a  person  of  color  who  has  any  W 
admixture  of  negro  blood,  and  it  does  not  appear,  bnfc  ' 
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this  was  all  any  of  the  witnesses  meant.  The  law  under 
which  it  is  claimed  White  was  ineligible,  did  not  disqualify 
ooeanless  he  had  one-eighth  or  more  negio  blood.  The  whole 
Oourt  is  of  the  opinion  that  there  ought  to  be  a  new  trial, 
because  of  the  error  of  the  Court  in  admitting  the  statement 
of  the  Register,  and  in  admitting  the  copy  application  for  in- 
maDce. 

6.  We  have  no  doubt  but  that  the  Court  erred  in  permit- 
ting the  council  for  Clements  to  open  and  conclude  the  argu* 
ment  in  the  demurrer.  Perhaps,  under  this  peculiar  statute, 
which  requires  a  jury  specially  to  be  summoned  to  try  any 
issae  of  fact  that  has  arisen  between  the  parties,  there  might 
be  some  question  whether  the  demurrer  ouglit  not  to  have 
been  disposed  of  before  the  jury  were  summoned.  But  the  de- 
mnrrerwas  duly  filed,  it  was  called  up  by  its  mover,  and  no 
objection  was  made  to  the  hearing  of  it  at  that  time,  and  it  was 
heard  as  a  separate  and  distinct  motion.  The  rule  of  Court  is 
pl&in  and  positive.     ^*  In  all  special  matters  springing  out  of 

•  cause  the  party  submitting  the  point  shall  open.  Rule  45. 
Thy  should  this  be  different  from  another  case  ?  It  was  a 
fctinct  motion,  made  to  the  Court,  with  which  the  jury  had 
wrthing  to  do.  For  the  purposes  of  the  demurrer  it  admitted 
fte facts  set  forth  in  the  writ,  and  the  jury  had,  so  long  as 
the  demurrer  was  pending,  nothing  to  do  with  the  case.  In 
^hat  does  this  differ  from  a  demurrer  to  a  declaration,  or  to 

•  hill  in  equity,  filed  at  the  first  term,  and  not  argued  until 
^c  case  is  called  for  trial  ?  Yet  the  practice  is  uniform,  and 
^  the  rule  of  Court  requires  that  the  party  making  the  de- 
murrer shall  open  and  conclude.  In  the  argument  the  mo- 
vant holds  the  affirmative.  He  says,  you  have  no  case  in 
Coart.  If  the  Court  agrees  with  him  it  sustains  the  demurrer. 
If  the  contrary,  it  overrules  it.  We  would  not  however, 
P*ot  a  new  trial,  for  this  error.  It  is  mere  matter  of  prac- 
^  and  had  we  thought  the  Court  right  in  overruling  the 
^arrer,  we  would  not  disturb  the  judgment. 

7.  Whatever  may  be  the  Constitution,  the  Code  of  Geor- 
^  section  1648,  provides  that  the  right  to  hold  office  is 
one  of  the  rights  of  a  citizen  of  this  State,  and  section  1649 


244         SUPREME  COURT  OF  GEORGIA. 

White  V8,  Clements. 

provides  that  all  citizens  are  entitled  to  exercise  all  their 
rights  as  such,  unless  specially  prohibited  by  law.  No  body 
denies  that  persons  of  color  are  citizens,  nor  does  any  body 
claim  that  there  is  any  law  specially  prohibiting  colored  per- 
sons from  exercising  that  right.  It  follows  therefore  that  by 
the  laws  of  this  State,  persons  of  color  may  hold  office. 

But  I  am  not  myself  satisfied  to  put  my  judgment  in  thk 
case  upon  this  ground.  I  am  well  convinced  that  the  fun- 
damental law — the  Constitution  of  the  State — ^guarantees  to 
men  of  color  the  right  to  be  chosen  to  an  office,  and  I  pat 
my  own  judgment  upon  that  ground. 

If  the  general  principles,  or  any  one  of  them,  which  I 
have  placed  at  the  head  of  this  opinion,  be  true,  this  right  is 
undoubtedly  a  fundamental  one — one  guaranteed  by  the  Con- 
stitution, and  not  only  exists,  but  exists  entirely  beyond  the 
power  of  legislation. 

Very  much  of  the  argument  advanced  at  the  hearing  wi» 
based  upon  what,  as  I  believe,  is  an  utterly  mistaken  oonoep- 
tion  of  the  source  from  which  rights  in  this  country  an 
derived.  It  has  been  assumed  that  rights  exist  here  by  graii^ 
and  that  the  citizen  has  no  rights  save  such  as  he  is  able  to 
show  are  granted  to  him  by  the  Constitution,  or  by  sootf 
statute,  or  as  has  been  (very  strangely  to  my  mind)  suggeBted, 
by  OommonLaw. 

Unless  I  have  been  mistaken  all  my  life  as  to  the  natoi* 
of  our  State  governments  they  are  based  upon  the  fundameB" 
tal  idea  that  the  people  of  a  State  have  all  rights  that  tf> 
not  expressly  taken  away.     The  object  of  constitutiow  »• 
not  to  give  to  the  makers  of  those  constitutions  rights,  b>t 
to  provide  against  the  infringement  of  rights  given  by  Go^*.^ 
For  greater  security  and  certainty,  constitutions  sometii 
formally  set  forth  certain  rights,  often  in  human  history 
fringed,  and  guarantee  them,  but  it  is  a  new  doctrine  to 
that  the  people  get  their  rights  from  these  solemn 
of  them. 

The  Constitution  of  1861  was  the  first  in  this  State 
contained  a  bill  of  rights,  and  its  accomplished  authoTi 
T.  £•  £•  Cobb,  now  in  his  grave,  would  be  stailled  latthii 
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ggestioD  that,  in  his  condensed  but  explicit  ennmeration  of 
»hts,  he  was  framing  a  grant  to  the  people  of  Geoi^ia. 
A  convration  of  gentlemen,  elected  by  the  people,  and 
ting  solely  as  their  agents,  met  together  to  frame  for  that 
ople  a  constitution,  and  it  is  gravely  insisted  that  these 
;eata,  chosen  and  paid  by  their  masters,  the  people,  to  sng- 
st  to  that  people  a  form  of  government,  are  the  grantors 
'  the  rights  which  that  constitution  guarantees  to  the  people. 
icb  ideas  are  anti-American — the  relics  of  that  theory 
bich  is  exploded  now  even  in  England,  that  rights  come 
om  the  king  as  the  divine  repository  of  power. 
The  men  who  founded  this  government  had  different  ideas 
'hey  conceived  of  sovereignty  as  vested  in  the  people,  and 
beir  intent  in  framing  constitutions  was  to  build  up  safe- 
paiia  against  the  encroachments  of  the  governments  they 
Kinp.  If  they  mentioned  any  special  righte,  it  was  not  to 
glut  them,  but  to  guarantee  them ;  not  to  confer  them,  but 
tosecnre  them.  All  our  governments  are  the  mere  creations 
rf  die  people,  subject,  at  their  pleasure,  to  be  changed  or 
shed,  and  there  is  a  species  of  abanrdity  in  speaking  of 
tsgranted  to  that  people  by  themselves. 

I  nm  aware,  a  class  of  men   in  this  country 

inds  are  still  running  in  the  groove,  in  which  they 

It  by  Coke  and  Blackstone,  tlie  great  expounders  of  the 

bprogress,  and  principles  of  English   liberty.     This 

If  men  conceive  all  rights  as  derived  from  Magna  Char- 

Act  of  settlement,  the  Constitution,  the  Statutes  of  the 

^from  the  well  established  rules  of  the  common  law. 

=,  founded  on  the  fact  that  the  Kings  of  Eng- 

{  nrsiirped  the  rights  of  the  people,  and  at  various 

ad  compelled  the  usurpers  to  restore  them,  and 

g  to  his  vanity,  they  had  received  them  as  grants 

t,  and  now  hold  them,  not  by  virtue  of  the  great 

■of  our  fathers,  that  human  rights  are  the  giflof  God, 

trtite  of  the  written  grants  which  they  are  able  to 

I  their  aoyerign  lord  and  master,  by  the  grace  of 

^  and  depository  of  the  rights  of  men,  or  from  ed 
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itnaginary  power  they  call  the  State,  which  they  have  set  op 
in  his  stead. 

By  this  theory,  a  free  born  American  citizen  has  no  rights 
save  such  as  he  is  able  to  trace  up  to  some  old  parchment, 
having  the  X  mark  of  some  one  of  these  divinely  appointed 
masters  of  the  people,  or  can  show  is  one  of  the  few  priv- 
ileges that  have  always  been  allowed  to  the  subject  by  the 
king.  He  must  make  out  his  case  by  Magna  Chartay  or  some 
other  grant  from  the  sovereign  or  by  the  common  law.  And 
though  this  is  a  republic  where  the  name  of  a  king  is  un- 
known, yet  not  a  right  exists  that  cannot  be  traced  back 
to  some  black  letter  grant,  from  some  such  august  potentate^ 
or  can  be  traced  from  his  successor,  the  State^  who  has  been 
inaugurated  in  his  stead. 

It  was  very  well  for  our  fathers  in  making  up  their  a^ 
count  against  George  the  III,  still  to  use  this  fiction  in  their 
enumeration  of  their  causes  for  resistance.     They  were  still 
at  the  time  British  subjects,  and  might  well  use  that  form  of 
speech,  by  which  such  subjects  assume  that  the  gentleman  or 
lady,  whom  for  the  nonce  they  have  agreed  to  call  kingtf 
queen,  is  the  source  of  those  rights  which,  in  fact,  they  have 
won  by  their  own  right  hands,  from  that  king's  or  quceai 
predecessor,  after  he  had  by  force  or  guile,  taken  them  ft* 
those  to  whom  God  gave  them.     But  when  the  war  waso?tf» 
and  these  colonies  were  declared  independent  of  the  motli^P 
countiy,  and   they  came  to  set  up  governments  for  tb«»" 
selves,  the  fictions  of  the  monarchy  disappeared.     If  Jfi^ 
Charta  and  habeas  corpuSy  and  the  common  law  were  of  fi**^ 
it  was  because  the  people  adopted  them  of  their  own  wa 
not  as  grants  from  the  king,  nor  yet,  as  gifts  from  theStri^  j 
but  as  convenient  modes  of  expressing  that  these  rights  w^ 
especially  to  be  secured,  even  against  the  thoughtless  infirifl^ 
ments  of  the  people  themselves,  or  what  was  the  same  tbd|^ 
the  new  government  w^hich  they  set  up.     The  theory  rf"* 
origin  of  rights  was  changed,  and  men  were  now  entitlrf**] 
all  rights  which  they  had  not  denied  to  themselvea^ 
it  was  tlie  essence  of  absurdity,  to  say  that  a  people 
no  contract  but  their  own  sovereign  will^  could  meet  aw] 
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grant  to  themselves  any  rights.  Hence,  under  the  American 
idea,  constitutions  and  charters  are  not  to  give,  but  to  secure, 
rights,  not  to  grant  but  to  guarantee  rights,  not  to  give  to  the 
people  this  or  that  privilege,  but  to  restrain  individuals  from 
using  rights  not  convenient  for  the  public  good,  and  to  pre- 
serve against  the  encroachments  of  the  government  those 
rights  inherent  in  the  people  which  experience  thought  it 
was  wise,  specially,  to  guard. 

But  whilst  but  very  few  persons  at  this  day,  and  in  this 
country,  will  insist  upon  this  idea  as  a  general  proposition, 
it  is  still  said  that  the  case  of  the  negro  stands  upon  a  differ- 
ent footing,  and  that  however  it  may  be  true,  that  the  rights 
of  a  white  American  citizen  came  from  God,  yet  a  black 
American  citizen  cannot  claim  this  presumption ;  that  the 
rights  of  the   negro  have  a  different  derivation,  they  come 
from  the  State,  and  he  can  have  none,  except  such  as  he  can 
8bow  chapter  and  verse  for.     As  I  understand  it,  this  is  the 
very  sheet-anchor  of  the  argument  for  the  defendant  in  error. 
The  negro,  they  say,  was,  as  all  admit,  a  slave,  without  any 
rights,  save  such  as  were  specially  pointed  out  by  law,  and 
tliat  having  none,  became  free  by  special  grant,  he  docs  not 
stand  like  a  white  man,  with  every  right,  that  is  not  express- 
ly denied,  but  with  only  such  as  are  specially  granted.     In 
other  words,  that  hereafter  in  this  State,  we  are  to  have  two 
classes  of  citizens,  one  holding  their  rights  by  divine  gift  from 
fl*e6od  of  nature,  in  favor  of  whom  there  always  exists^  the 
presunaption  that  any  particular  right  contended  for,  wheth- 
*itbe  legal  or  political,    and  in  reference  to  whom,  the 
wiea  of  proof  is  always  against   the  party   denying  the 
nght;  and  another  class,  whose  rights  come  not  from  God, 
Dokfi^oi  society,  and  who,  in  every  contest  respecting  a  right, 
lUBt  be  able  to  show  by  special  enactment,  that  the  right 
"  been  granted.     At  the  close  of  our  late  civil  war,  when 
defeated  party,  under  the  pressure  of  the  circumstances 
existing,  recognized  the  freedom  of  the  late  slaves,  some 
idea  was  doubtless  a  common  theory.     The  Constitution 
1865,  and  the  Legislatures,  which  for  a  year  or  two  met 
it^  adopted  a  constitutional   provision  and  enacted 
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various  laws  based  upon  this  idea.  Con.,  1865,  Art.  1,  sec., 
21,  Art.  2,  sec,  5,  par.  5.  These  people,  under  that  Consti- 
tution, and  under  the  laws  enacted  thereunder,  were  called 
"persons  of  color ;"  the  rights  of  that  class,  as  they  existed 
under  the  old  system  were  enlarged  and  defined  and  pro- 
tected, and  a  very  evident  design  was  manifested  to  keep  op 
in  the  State,  the  destinction  to  which  we  have  referred.  The 
colored  population  of  the  State,  had  no  part  in  the  Conven- 
tion of  1865.  That  body,  though  elected  and  organized  and 
dictated  to  by  the  President  of  the  United  States,  was  a 
convention  of  the  white  people  of  the  State,  and  without 
doubt  met  and  acted  on  the  theory,  that  colored  men  were 
not  a  portion  of  the  people  for  whom  the  government  was 
organized,  but  an  anomalous  class  called  "  persons  of  color," 
who  existed  within  our  borders,  but  whose  rights  depended 
solely  on  the  legislation  of  that  class  whose  rights  came 
from  God. 

And  did  this  case  arise  under  that  Constitution,  were  tbe 
government  of  Georgia  now  guided  by  the  theories  and 
principles  then  acted  upon,  it  would  undoubtedly  be  tm^ 
that  a  "person  of  color  ^'  must  always,  in  the  assertion  of  a 
right,  bQ  able  to  point  to  the  written  law  by  which  that  right 
was  granted.  It  happens,  however,  that  the  Constitution  d 
1865,  and  the  government  organized  thereunder,  never  weflt 
into  practical  effect,  as  the  Government  of  this  State,  as  one 
of  the  States  of  the  United  States. 

The  Act  of  Congress,  of  March  1867,  passed  nearly  two 
years  afber  the  inauguration  of  Governor  Jenkins,  formally 
enacted  that  there  existed  no  legal  civil  government  in  the 
State,  placed  its  government  in  the  hands  of  the  militiff 
authorities,  with  permission  to  those  authorities  to  use  tf 
their  discretion,  and  as  a  provisional  civil  government,  0iM* 
organization  as  they  might  find  in  existence.  It  is  notpcf* 
tinent  to  the  present  argument  to  go  into  the  question  of  tb 
power  of  Congress  to  pass  that  law. 

My  own  opinion  is  that  its  power  to  do  so,  turns  entiv^ 
upon  the  question  of  the  right  of  the  State  to  secede  ho^ 
the  Union.     If  that  right  did  not  exist,  then  the  go?«- 
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ment  set  ap  in  1861,  was  illegal,  and  when  the  result  of  the 
war  annihilated  it,  the  State  was  without  any  legal  civil 
government  at  all    It  was  in  anarchy  without  any  govern- 
ment,  and    consequently,  without   any  republican  govern- 
ment, and  the  case  arose  provided  for  by  Art.  4,  section  4,  of 
the  Constitution  of  the  United  States,  whereby,  it  is  made 
the  duty  of  the  United  States  to  guarantee  to  each  State  a 
republican  form  of  government.   In  what  mode  tiiis  shall  be 
done  is  not  pointed  out.     It  is  left  to  the  discretion  of  the  law- 
making power,  restrained  and  controlled  by  the  general  prin- 
ciples of  the  Constitution.     One  of  the  very  first  requisites 
for  the  exercise  of  such  a  power,  was  the  preservation  of  the 
peace,  and  the  protection  of  life  and  property,  until  such  a 
government  could  be  organized,  nay,  it  was  one  of  the  neces- 
sities of  the  process  of  such  an  organization,  and  as  the  Govern- 
ment of  1861  had  been  overturned  by  military  power,  and 
that  military  power,  with  more  or  less  directness,  had  since 
May,  1865,  performed,  in  its  way,  these  duties,  there  was  per- 
haps no  constitutional  objection  to  authorizing,  by  statute, 
such  a  jurisdiction  over  civil  affairs,  as  ever  since  May,  1865, 
had  in  fact  been  exercised  under  the  orders  of  the  President. 
If  a  Convention  might  in  1865  have  been  called  by  the 
ftwident;  if  the  Executive  power  of  the  United  States, 
ought,  as  a  means  of  guaranteeing  to  the  State  a  republican 
government,  by  his  proclamation  appoint  a  provisional  gov- 
*H)r,  and  by  the  military  authorities  preserve  the  peace  and 
Jwtect  life  and  property,  during  the  process  of  organization ; 
^  his  proclamation  he  might  lawfully  call  a  Convention,  fix 
w>  nambex  of  its  delegates,  and  the  basis  of  representation 
"Wrin;  if  he  might  fix  a  day  for  the  election,  determine  the 
-fdiScation  of  the  voters,  excluding  unpardoned  rebels  and 
■V>«i ;  if  he  might,  in  other  words,  lawfully  do,  as  was  in 
■itdonej  in  1865,  by  Mr.  Johnson,  surely  it  was  no  great 
l^fcihh  of  constitutional  power,  if  Congress,  dissatisfied  with 
nalt  of  that  Convention,  and  unwilling  to  accept  its 
It  a  performance  of  the  duty  of  the  United  States  to 
nuilw  to  the  State  a  republican  government,  should  it- 
bj  ftmal  lawy  provide  for  the  calling  of  another  Con- 
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vention^  and  authorize,  as  the  President  had  done^  the  pres- 
ervation of  public  order  by  the  military  authorities  until  this 
could  be  done.  As  I  have  said,  the  rightfulness  of  this  ex- 
ercise of  power,  turns,  in  my  judgment,  upon  the  right  of 
the  United  States  to  prevent,  by  force  of  arms,  the  secession 
of  a  State  from  the  Union. 

If  that  right  exists,  if,  in  the  late  war,  the  United  States 
was  not  the  aggressor,  and  if  the  government  set  up  in  1861 
was  an  attempt  at  revolution,  if  the  nomenclature  by  which 
the  late  war  is  called  a  rebellion  be  correct,  then  at  the  close 
of  that  war,  when  the  late  Governor  of  the  State,  was  a  pris- 
oner at  Washington,  and  in  the  whole  civil  organization 
there  was  not  a  single  officer  capable,  under  the  Constitution 
of  the  United  States,  of  performing  an  official  act,  it  seems 
to  me  to  follow,  that  though  the  State,  as  one  of  the  States 
of  the  Union,  still  existed,  she  was  wholly  without  civil 
government,  not  as  some  suppose,  without  law  or  rights  as  a 
State,  but  without  any  civil  machinery  to  put  those  laws  in 
force,  or  to  exercise  those  right i,  and  there  arose  an  absolate 
necessity  to  appeal  to  the  people  in  their  sovereign  capacity, 
in  order  that  a  new  civil  organization  might  be  effiscted. 

Obviously,  under  the  circumstances,  this  appeal  could  only 
be  made  by  the  United  States.  By  the  Constitution,  the 
State  had  formally  provided  that  if  such  a  case  should  arise, 
if  by  any  trick  of  ambition,  a  monarchy  should  be  set  up,  or 
an  aristocracy  inaugurated,  or,  if — as  I  suspect  was,  at  the 
making  of  the  Constitution,  the  danger  most  feared — fiwstion 
should  breed  anarchy,  in  either  of  these  cases,  it  was  not  only 
a  granted  right,  but  it  was  made  the  solemn  duty  of  the 
United  States  to  guarantee  to  the  State  a  republican  govern- 
ment. An  appeal  to  the  sovereignty  of  the  people  was  cletfy 
the  mode  most  in  harmony  with  American  ideas  for  the  pe^ 
formance  of  this  duty,  and  just  here,  in  my  judgment,  is tha 
point  of  the  argument  bearing  upon  the  case  before  the  CoBrt* 

The  complaint  made  by  the  United  States  against  the  Oo»* 
vention  of  1S65,  was  that  it  did  not  represent  the  peopk  of  *"• 
State,  that  it  was  a  Convention  only  of  the  white  peopl^^** 
that  the  whole  theory  upon  which  it  was  called^  elected  «^ 
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organized,  and  upon  which  it  octed^  was  wrong ;  tliat  it  was 
an  appeal,  not  to  the  people,  hut  to  the  white  people,  and 
that  the  government  it  set  up,  was  not  a  republican  one,  for 
the  reason  that  it  proceeded  upon  the  very  idea  now  set  up 
by  the  argument  here  insisted  on  by  the  defendant  in  error, 
to-wit:  that  the  negro  was  not  one  of  the  people,  for  the  pro- 
tection of  whose  rights,  the  government  was  set  up  ;  that  it 
was  based  upon  the  very  idea  here  contended  for,  that  white 
men's  rights  came  from  Grod,  and  the  guarantees  of  the  Con- 
stitution do  not  grant,  but  protect  them,  but  that  the  negro's 
rights  came  from  society,  and  he  has  only  such  as  society  has 
been  pleased  to  give  him. 

It  cannot,  I  think,  be  doubted  that  the  very  object  and  in- 
tent of  the  reconstruction  laws,  was  to  repudiate  this  idea,  to 
consider  the  colored  people  of  the  State  as  a  part  of  tlie  peo- 
ple, for  the  protection  and  guarding  of  the  sovereign  peo- 
ple— having  rights  given,  not  by  men,  but  by  God — that  gave 
birth  to,  and  formed  the  whole  warp  and  woof  of  the  Congres- 
sional scheme  of  reconstruction. 

And,  accordingly,  and  under  those  laws,  the  colored  men 
of  the  State  participated  equally  with  the  whites  in  electing 
the  ConvTOtion,  men  of  color  sat  in  it  as  members,  and  whites 
and  blacks  met  equally  at  the  polls  to  vote  upon  its  ratifica- 
tion or  rejection.  The  people  of  Georgia,  without  distinc- 
tion of  color,  came  together  at  Atlanta,  in  December,  1867, 
\ij  their  delegates,  to  form  for  themselves  a  Constitution  and 
faune  a  government,  men  of  both  colors  sat  as  delegates  in 
tile  Convention,  and  in  April,  1868,  the  work  of  that  Con- 
VtttioQ  was  submitted  to,  and  ratified  by  that  people,  and  yet 
ifc  11  otmtended  that  the  rights  guaranteed  by  that  Constitu- 
AiQy  stand,  as  to  the  two  colors,  on  a  different  footing,  that 

*  to  the  white  man,  they  are  mere  securities,  but,  as  to  the 
*>po^  they  are  grants ;  that  now,  and  hereafter,  one  portion 

*  the  sovereign  people  have  all  rights  which  that  Constitu- 
"Oadoes  not  take  away,  and  another  portion  have  only  such 
I^Mttpressly  given. 

^tttijr  three-fourths  of  those  who  voted  for  delegates  to 
'  Oooircation,  were  blacks ;  the  white  people  generally  re- 
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fusing  to  vote,  and  on  the  question  of  its  ratification^  three- 
fourths  of  those  who  voted  "yea,"  were  blacks.  How  could 
these  black  people,  voters  for  delegates,  grant  rights  to  them- 
selves? What  a  perfect  contradiction  of  terms,  does  the 
whole  nomenclature  result  in.  The  delegates  of  the  people, 
without  distinction  of  color,  meet  in  Convention,  and  grarU  to 
Toen  of  color,  certain  rights,  and  the  people,  without  distinc- 
tion of  color,  ratify  the  grant.  The  men  who  get  the  grant 
are  the  very  men  who  select  the  delegates  to  frame  its  terms, 
and  who  ratify  it  as  the  final  judges  of  its  wisdom  and  pro- 
priety. The  whole  thing  is  absurd,  a  perfect  contradiction 
of  terms. 

By  the  theory  of  the  Reconstruction  Acts,  people  of  color 
were  recognized  as  free,  as  having  the  rights  of  freemen,  as 
forming  a  part  of  the  sovereign  people  whose  right  it  was  to 
join  in  framing  for  their  common  government,  a  Constitution, 
and  as  entitled  by  the  laws  of  nations  to  every  right  which 
the  people,  themselves  included,  should  see  fit  not  to  take 
away,  and  it  is  a  direct  stultification  of  the  whole  basis  of 
those  laws,  of  the  fundamental  idea  upon  which  the  Consti- 
tution of  1868  was  elected,  organized  and  acted,  ta  apply  to 
its  provisions,  the  presumptions  and  theories  of  a'Constitn- 
tion  which  called  them  "men  of  color,"  and  explicitly  recog- 
nized them,  not  as  a  part  of  the  people,  the  body  politic,  bat 
as  subjects  oi  the  governing  and  controlling  whites. 

If  this  doctrine  be  true,  if  the  negro's  rights  lie  in  gran^ 
if  he  have  only  such  as  vest  in  some  formal  declaration  of 
the  State,  which  in  this  theory  stands  in  the  place  of  the 
king,  from  whom,  as  from  a  fountain,  all  rights  flow,  then 
the  appeal  of  the  United  States  to  the  negroes  as  a  portion 
of  the  body  politic,  was  illegal  and  void.  He  had  at  tW 
time  no  political  rights  to  be  protected  by  a  government.  B« 
formed  no  part  of  the  sovereign  people,  in  whom  rests  ^ 
power  to  form  and  alter  political  organizations.  He  had  t^ 
rights  to  grant  to  anybody,  and  the  whole  proceeding  was  i^ 
though  one  should  attempt  to  raise  himself  to  a  height  If 
pulling  at  the  straps  of  his  boots. 

In  my  judgment,   the   Convention   of  1868  met  as  tfc« 
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representatives  of  all  the  people  of  this  State,  white  and 
black,  and  met  upon  the  basis  that  they  all  had  equal  rights. 
The  white  people  had,  most  of  tliem,  long  enjoyed  the  rights 
of  freemen.  They  too  had  once  felt  the  clank  of  the  chain 
of  a  master,  but,  in  the  providence  of  God,  they  had,  many 
a  day  since,  felt  it  no  more.  The  colored  people  had  but 
lately  been  slaves,  but  both  classes  were  now  free,  not  by 
grant,  but  by  that  "lUtima  ratio  regum,^^  the  law  of  arms, 
which  cares  but  little  for  parchments  and  statutes,  and  they 
met  as  free  men,  as  all  forming  together  the  body  politic,  the 
State,  to  form  a  government  for  the  guarantee  and  security 
of  those  rights,  which  by  the  fundamental  theories  of  Ameri- 
can society,  have  been  given  by  the  God  of  nature  to  his 
creatures. 

Without  doubt,  many  of  our  wisest  and  best  men  indig- 
nantly deny  that  in  this  proceeding  there  was  the  least  legal- 
ity.   There  is  hardly  any  language  too  strong,  by  which,  as 
they  think,  it  ought  to  be  characterized  ;  illegality,   tyranny, 
usurpation,  oppression,  are  the  words  which  they  daily  apply 
to  it.    But  it  is  none  the  less  a  fact,  a  patent,  active,  incon- 
tCBtible  fiusL  upon  which,  whether  rightly  or  wrongfully,  the 
present  StAe  government  is  fbunded,  and  the  denial  of  which 
strikes  at  the  very  root  of  the  authority  by  which  this  Court 
t^kes  jurisdiction  of  the  case  before  us.  .  Nay,  if  the  negro 
was  not  at  the  calling  of  the  Convention  of  1868  a  portion 
rf  the  body  politic,  a  part  of  that  people,  in  whom  rests  the 
•^erdgnty  of  the  State,  if  it  was  necessary  that  the  right  to 
P^cipate  on  equal  terms  with  white  men  should  be  granted 
^  them ;  if,  in  other  words,  the  presumption  contended  for, 
[*  tale,  then  the  defendant  in  error,  has,  himself,  no  status 
^  fliis  Court,  since  he  is  seeking  to  hold  an  office  created  by 
*•<•«  very  colored  people,  in  utter  violation  of  the  presump- 
^iesets  up. 
IT  (he  negro  in  1868,  before  the  Convention  met,  was  not 
with  equal  political  rights  with  the  white  man ;  if  it 
the  grants  of  the  State  to  clothe  him  with  those 
litt;  if,  as  to  him,  the  enumeration  of  rights  in  that  in- 
imcnt  are  grants,  whilst  as  to  the  white  man,  they  are  mere 
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securities  then,  since  the  Convention  of  1868  was  elected 
almost  entirely  bj  negroes,  and  since  negroes  participated 
equally  in  its  organization  and  deliberations,  and  since  they 
were  a  portion  of  the  people  who  were  appealed  to  for  its 
ratification,  the  whole  thing  was  itself  illegal  and  void,  this 
government  is  a  usurpation,  this  Court  is  illegal,  the  Chief 
Justic  ought  to  be  in  his  seat  as  the  Governor  of  the  Stat^ 
my  Brother  Warner  and  myself  are  private  citizens,  the 
plaintiff  in  error  is  a  slave,  and  the  defendant  in  error  is 
seeking  to  hold  office  under  an  outrageous  and  gigantic  usa^ 
pation. 

I  am  not  disposed  so  to  stultify  myself.  I  do  not  feel  in- 
clined to  put  my  judgment  on  a  ground,  which,  if  true^ 
makes  my  own  position  on  this  bench  illegal,  nor  am  I  able 
to  see  how  any  man  who  insists  upon  the  presumption  con- 
tended for,  can  accept  office  under  a  government  whose  very 
existence  is  based  upon  exactly  the  opposite  theory. 

I  have  dwelt  somewhat  lengthily  on  this  point,  because  in 
my  judgment,  it  is  important  that  we  should  thoroughly  un- 
derstand to  what  future  results  this  rule  of  construction 
would  lead  us.  He  who  adopts  this  presumption^  he  whoss 
theories  derives  the  white  man's  rights  from  6oa,  or  from 
nature,  or  from  custom,  and  the  black  man's  from  grants 
and  Constitutions,  •  and  who,  therefore,  presumes  that  the 
former  has  all  rights  that  are  not  denied,  and  the  latter  only 
such  as  are  expressly  given,  not  only  sets  afloat,  for  agitation 
at  home,  and  for  national  interference,  questions  which  it  was 
the  intent  of  the  reconstruction  policy  to  settle,  but  heapptfl" 
to  a  Court  organized  upon  a  principle  directly  the  opposite^ 
and  asks  it  to  uproot  the  very  foundation  on  which  it  resti 

This  whole  government  exists,  as  at  present  organized,  If 
virtue  of  the  presumption  that  colored  men  were  by  the  laf* 
of  nature,  a  portion  of  the  sovereign  people.  This  Coori)* 
the  other  departments  of  the  State  government,  gets  itspo** 
ers  from  them,  the  rights  of  all  colors  are  restrained,  proton 
ted,  and  controlle<l  by  a  Constitution  they  have  made^  «■" 
shall  it  be  said  that  under  that  Constitution  they  have  ^7 
such  rights  as  they  have  seen  fit  to  grant  to  themselves^  ^ 
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the  authors  of  the  grant  are  to  be  presumed  as  dependent  up- 
on the  grant  for  the  rights  and  privileges  specified  in  its 
terms.    It  seems  to  me  that  this  is  folly,  an  acceptance  of 
reooDstruction  and  a  repudiation  of  its  terms.    As  one  of 
oar  new  States,  though  it  comes  into  being  by  virtue  of  an 
Act  of  Congress,  as  an  organization,  as  one  of  the  States  of 
this  Union  does,  yet  as  soon  as  it  dons  the  robes  of  State 
sovereignty,  immediately  become  a  coequal  sovereign,  under 
the  fundamental  basis,  with  the  States  existing  before  it,  and 
from  whom  it  derives  its  power,  and  as  a  subject  of  the  im- 
perial Czar  of  all  the  Russias,  when,  by  the  laws  of  the 
United  States,  he  becomes  a  citizen,  forthwith  is  recognized 
as  having  derived  from  God  rights  equal  with  the  native, 
and  as  entitled  in  every  investigation  to  equal  presumptions 
with  his  other  fellow  citizens,  so  the  negro,  slave  though  he 
has  been,  when  the  national  government  recognized  him  as 
partof  the  sovereign  people  of  the  State,  and  called  upon 
him  to  join  in  the  making  a  Constitution,  and  appealed  to  him 
after  that  Constitution  was  made  as  one  of  the  judges  of  its 
^om,  and  for  the  purpose  of  getting  his  consent,  is  en- 
**fled  to  the  same  presumptions  as  are  his  other  fellow-citi- 
*6ns,  and  the  adoption  of  the  theory  contended   for — that 
<>ne  class  of  our  people  have  rights  derived  from  the  God  of 
nature,  which  Constituions  and  laws  only*prot€ct,  and  another 
class  have  rights  derived  only  from  society,  which  must  al- 
ways be  proven  by  the  production  of  the  grant — is*  fatal  to 
"^c  very  existence  of  the  Government  of  Georgia  as  now 

^here  is  some  show  of  logic  in  one  who  refuses  to  admit 
^hat  the  present  government  is  a  legal  one,  thus  adopting 
^he  fundamental  ideas  of  that  organization,  upon  the  ruins 
^*  which  the  present  one  stands,  but  an  officer  of  the  present 
P>vernment,  one  who,  as  does  the  defendant  in  error,  pro- 
P^  to  become,  by  taking  office,  a  part  and  parcel  of  this 
organization,  based,  as  it  is,  upon  the  theory  that  negroes  are 
P^  of  the  sovereign  people  of  the  State,  as  it  seems  to  me, 
J&akes  a  fatal  stab  in  the  very  vitals  of  the  institutions  of 
^hich  he  proposes  to  become  an  officer. 
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The  whole  argument  of  the  plaintiff  in  error  is  founded 
on  a  false  theory,  and  however  true  it  might  be  ten  years 
ago,  or  in  Great  Britain,  or  even  in  Georgia,  under  the  Con- 
stitution of  1865,  it  is  wholly  untrue  now  under  this  Grov- 
ernment,  and  to  hold  it  true  is  to  strike  at  the  very  root  of 
the  principle  on  which  the  government  of  Georgia,  under  the 
Reconstruction  Acts,  is  based.     And  if  the  rights  of  the 
negro  are,  as  are  the  rights  of  the  white  man,  under  the 
present  Constitution,  which  was  made  equally  by  and  for 
both   colors,  presumed  to  exist,   unless  they    be   formally 
taken  away,  then  the  conclusion  is  irresistible  that  the  plain- 
tiff in  error  is  eligible,  since  it  is  not  pretended  that  in  the 
Constitution  of  1868  there  is  any  denial  of  his  eligibility. 
The  argument  against  him  being  wholly  negative,  and  the 
true  rule  requiring  a  positive  argument,  his  eligibility  re- 
mains,  simply   because  there  is   nothing   produced  whid 
denies  it.     If  the  negro  cannot  hold  ofiSce  because  there  is 
nothing  in  the  Constitution  granting  him  that  right,  neither 
can  the  white  man,  since  there  is  nothing  granting  it  to  him. 
If,  however,  the  true  theory  of  the  source  of  jights  be,  that 
every  citizeu  has  equal  rights,  unless  there  be  some  denial  in 
the  Constitution  of  special  rights,  then  in  this  State  negroes 
may  hold  office,  since  the  Constitution  does  not  make  color 
or  race  a  disqualification. 

It  has  been  very  seriously  argued  that  the  rights  of « 
white  man  to  hold  office,  though  not  granted  in  the  Consd- 
stitution,  exists  by  Common  Law,  and  did  not  need  a  grant 
If,  by  common  law  is  meant  the  usage  of  the  State,  I  would 
enquire  of  them,  was  any  such  usage  at  the  origin  of 
State — ^at  the  foundation  of  the  Government?  When 
colony  of  Georgia  became  independent  of  the  mother  coon- 
try,  when  a  republican  government  was  set  up  here,  nothiif 
is  better  settled  than  that  white  men  were  understood  to  b* 
eligible  to  office,  except  as  otherwise  expressly  provided.  Tta 
included  all  citizens,  naturalized  citizens  as  well  as  others- 

One  of  the  qualifications  of  President  of  the  United  Si** 
is  that  he  must  be  a  native  born  citizen,  and  incontesdAj 
were  it  not  for  this  provision  a  naturalized  citizen  mighty  if 
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lected,  hold  that  high  position.  It  is  absurd  to  say  th&t 
here  was  a  usage  in  a  government  not  yet  set  up.  Nor  is 
here  in  fact  in  this  State  any  such  authority  for  a  right  as 
sage  or  custom.  Our  Constitulioa  specifies  our  laws.  They 
re  the  Constitution  of  the  United  States  and  its  laws,  our 
wn  Constitution,  and  t!ie  Statutes  of  the  State,  and  the 
^nimon  Law  of  England.  Usage,  custom,  is  not  in  this 
itatc  a  source  of  law,  and  a  right  dependent  on  that  has  no 
^o/ dependence.  By  the  "common  law"  must  iheiefore  be 
leant  the  law  of  England.  Though  it  is  very  strange  how  the 
onimon  law  of  England  could  make  a  naturalized  citizen 
ligible  to  the  office  of  President  of  the  United  States  if  the 
xceptioD  requiring  liim  to  be  a  native  born  citizen  liad  not 
leen  introduced  into  the  Constitution.  By  the  law  of  Eng- 
and  all  native  born  citizens  were  eligible  to  any  office,  unless 
ibere  was  by  law  a  special  disqualification.  Even  the  very 
highest  office — sovereign — might  be  filled  by  a  woman  or  an 
infent. — Blackstone. 

But,  by  the  common  law  it  was  a  well  settled  rule  that  a 
Hturalized  citizen,  even  though  naturalized  by  Act  of  Far- 
^  Uuneat,  was  ineligible  to  any  office.  He  could  not  hold  even 
i|K  humble  j>)ace  of  constable,  and  so  it  has  been  solemnly 
Itfraincd  by  the  Courts  of  Eogland.^BuER.  Where 
■  does  the  naturalized  citizen  get  his  right  to  hold  office? 
^Was  not  boru  to  it,  for  he  is  not  a  native.  It  did  not 
mou  law,"  because  the  common  law  was  direct- 
Mther  way ;  U  afirmatively  denied  to  him  the  right. 
(I  not  have  it  until  he  is  naturalized.  Whence,  then. 
BVed,  and  why  was  it  neces.'sary  specially  to  provide 
mstitutioD  of  the  United  States  that  the  President 
»  native  bom  citizen?  And  why,  too,  the  frequent 
ir  State  Constitution  requiring  a  specified  resi- 
t  s  qualificatiod  for  office? 

t  the  answer  an  obvious  one?     A  naturalized  citizen 

j)pon  the  fooling  of  other  citizens,  and  ho  has  all 

8  that  anybody  has — unless  it  is  otherwise  specially 

I  i^  law.    By  the  grant  of  the  State,  he  has  become 

a  people,  and,  ipso  facto,  his  rights  stand  upon  pre- 

,  XXXIX— 17. 
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cisely  the  same  foundation  as  do  theirs.     He  is  one  of  them 
for  whose  use  and  protection  the  government  is  made ;  and 
he,  like  them,  lias  every  right  which  the  people  have  not  by 
some  afSrraative  law  denied.     Why  is  not  this  also  true  of  a 
person  of  color?    True,  he  was  born  a  slave;  it  is  equally 
true  that  a  Russian  was  born  a  subject.     True,  even  when 
free,  the  negro  in  this  State  had  only  such  rights  as  the  law 
gave;  but  the  Russian,  before  naturalization,  was  in  the 
same  position — his  rights  were  dependent  upon  the  coraity 
of  the  State,  and  he  had  only  such  as  that  comity  bestowed 
upon  him.   But  when,  by  the  will  of  the  people,  the  Kussian 
subject  becomes  a  citizen,  ipsofado,  his  relations  change,  and 
he,  like  other  citizens,  has  every  right  that  is  not  denied  him 
by  affirmative  provision. 

I  cannot,  for  the  life  of  me,  see  why  this  same  thing  is  not 
true  of  the  negro.  Having  become  one  of  the  sovereign 
people,  he  is  presumed  to  have,  as  have  they,  all  rights  not 
specifically  denied. 

Thus  far,  we  have  discussed  this  question  on  the  idea,  that 
the  Convention  of  1868,  being  composed  of  the  agents  of  the 
black  as  well  as  the  white  people  of  the  State,  the  Constita- 
tion  which  it  formed  must,  in  the  very  nature  of  the  case,  be 
construed  on  the  theory  that  it  grants  no  rights  to  men  rf 
either  color,  but  only  specifies,  and  protects,  and  guarantee 
against  encroachment,  those  inherent  rights  of  self-govera- 
ment  which,  by  the  fundamental  principles  of  American  socie* 
ty,  are  inherent  in  the  sovereign  people,  by  whom,  andfi^ 
whom,  the  Government  is  made. 

But  assuming,  for  the  purposes  of  the  argument,  the  strtop 
theory,  that  the  Convention  of  1868,  representing,  as  it  did, 
the  black  as  well  as  white  people  of  the  State,  granted  totk* 
black  people  certain  rights,  it  is  very  plain  to  my  mind,tW 
the  Constitution  of  1868  guarantees  and  secures  to  persons  p 
color  the  right  to  hold  office.  Article  1st,  section  2d,  of  4^ 
instrument  is  in  these  words:  "All  persons  born  or  mi** 
ralized  in  the  United  States,  and  resident  in  this  States tf* 
hereby  declared  citizens  of  this  State,  and  no  laws  shaH  ^ 
made  or  enforced,  which  shall  abridge  the  privileges  tod 
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immaDities  of  citizens  of  the  United  States,  or  of  this  State, 
or  deny  to  anj  person  within  its  jurisdiction  the  equal  pro- 
tection of  its  laws.  And  it  shall  be  the  duty  of  the  General 
Assembly,  by  appropriate  legislation,  to  protect  every  person 
in  the  due  enjoyment  of  the  rights,  privileges  and  immuni- 
ties guaranteed  in  this  section."  It  may  be  observed  in 
passing,  that  there  is  no  pretence  here  of  granting  rights  to 
anybody ;  the  language  used  is,  "  are  declared  to  be  citizens," 
and  "rights  guaranteed." 

Bat  assuming  that,  as  to  the  negro,  these  words  are  to  be 
understood  in  the  sense  of  grant,  and  given,  let  us  inquire 
what  is  their  proper  and  legitimate  meaning.  Without  doubt 
by  this  article,  they  are  citizens,  and  "  citizens  "  of  this  State. 
Under  this  theory,  having  been  slaves,  they  acquired,  by 
revolution  and  military  power,  freedom.  By  the  Act  of 
1866,  which  is  almost  word  for  word,  the  Act  of  Congress, 
known  as  the  Civil  Rights  Bill,  they  acquired  equal  civil 
nglitswith  white  persons.  They  had  still  no  political  rights. 
The  Fourteenth  Amendment  was  not,  at  the  time  this  Consti- 
tntion  was  made,  ratified  and  adopted.  They  were  yet  only 
'persons  of  color."  This  section  of  the  Constitution  of  1868, 
^es  another  step — they  become  citizens — they  grant  to 
themselves  the  character  of  citizens. 

What  is  its  effect  ?  What  is  the  meaning  of  this  word  ? 
Our  English  law  books  rarely,  if  ever,  use  it  to  descril>e 
^he  relation  of  the  people  to  the  State.  Englishmen  are 
subjects,  not  citizens,  and  we  must  seek  from  other  sources 
^han  from  Coke  and  Blackstone,  the  meaning  of  this  term  so 
ifequently  uttered  and  written  in  America.  The  word  is 
derived  from  the  Latin  civis,  and  meant  in  Rome  one  vested 
^ith  the  freedom  and  privileges  of  the  city.  Rees'  Encyclo- 
Nia  tit.  citizen. 

Sutler,  in  his  Hora  Judicial,  says,  "  Citizens  were  the 
"^ghest  class  of  subjects  at  Rome,  to  whom  jv>8  civiiatis  be- 
'^"ged,  and  those  who  had  it  possessed  all  rights  and  privi- 
^^ges— civil,  political  and  religious."  Hora  Judicinej  26th 
*^d  27th. 

^l^e  DicUonaire  L'Academie  lea  Citoyen  defines  it  thus : 
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"  In  its  strict  and  rigorous  sense,  an  inhabitant  of  a  city,  who, 
by  right,  may  vote  in  the  public  assembly,  and  is  a  part  of 
the  sovereign  power."  Johnson  defines  it,  "a  freeman  of  a 
city."  Webster:  "The  native  of  a  city,  or  an  inhabitant 
who  enjoys  the  freedom  and  privileges  of  a  city  in  which  he 
resides — a  freeman  of  a  city  distinguished  from  a  foreigner, 
or  one  not  entitled  to  its  franchises." 

The  word  is  never  used  of  the  people  in  a  monarchy,  since 
it  involves  an  idea   not   enjoyed  by  subjects,  to-wit:   the 
inherent  right  to  partake  in  the  government.     The  republics 
of  the  old  world  were  cities,  and  the  word  citizen  has  been 
usually  in  human   history  only  applied  to  inhabitants  of 
cities.    As,  however.  States  have,  in  modern  times  arisen,  and 
Republics  have  been  established,  in  which  the  word  subjects 
could  not  be  properly  applied,  the  people  of  those  RepuWics 
have  been  called  citizens,  for  the  simple  and  obvious  reason 
that  their  relation  to  the  State  was  such  as  was  the  relation  of 
citizens  to  the  city.     They  were  a  part  of  its  sovereighty— 
they  were  entitled  to  its  privileges,  its  rights,  immunities  and 
franchises.     As  this  word  was  used  of  mere  municipal  oo^ 
porations,  it  meant  strictly  one  who  possessed  inalienabln  fl^ 
the  rights,  civil,  political  and  religious,  enjoyed  by  anyone 
in  the  city.     The  city,  itself,  being  only  a  corporation,  coali 
not  by  its  by-laws  infringe  or  qualify  those  rights,  since  they 
were  given  by  the  charter. 

When,  however,  the  word  came  to  be  used  of  the  people 
of  a  State,  who  are  themselves  the  sovereign,  this  perfect 
equality  in  the  rights  of  citizens  ceased.  The  people  tbeBK 
selves  are  bound  by  no  charter,  and  they  may,  by  affirmatir^ 
enactment,  qualify,  restrain,  and  restrict  the  rights  of  citi- 
zens, and  perhaps  none  of  the  definitions  in  the  books  tf^ 
precisely  applicable  to  the  condition  of  citizens  in  the  JJnr^ 
States.  Nothing  is  more  common  in  this  country,  ev«a  ^ 
our  most  solemn  public  papers,  than  to  apply  the  word  ^^ 
persons  who  are  not  in  fact  in  the  enjoyment  of  equal  rigifc 
either  civil  or  political,  with  other  citizens. 

Infants  and  women  are  citizens,  and  they  have,  in  DOflB^j 
our  States,  the  right  to  vote;  nay,  they  are  denied  by  !•* 


ATLANTA,  JUNE  TERM,  1869.  261 

White  V8,  Clements. 

many  civil  rights.  Infants  cannot  contract,  nor  make  wills, 
neither  can  married  women.  And  there  is  hardly  a  State  of 
the  United  States  in  which  male  citizens  of  full  age,  are  not 
denied  various  political  as  well  as  civil  rights. 

The  right  to  vote  is  often  restricted  by  a  property  qualifi- 
cation, and  even  the  civil  right  of  making  contracts  and  be- 
ing a  witness  in  the  Courts,  is  denied,  by  reason  of  crime, 
interest,  or  want  of  capacity.  Has,  then,  the  word  citizen  no 
definite  meaning  at  all,  in  this  country?  It  is  very  clear, 
that  all  citizens  have  not  the  same  political  rights,  it  is  eqally 
dear  that  they  not  all  equal  civil  rights. 

Chief  Justice  Taney,  in  the  case  of  Dred  Scott,  says  that : 
"It  is  synonymous  in  the  United  States  with  the  word  people. 
A  citizen  is  one  of  the  "people."  He  is  a  part  of  the  sover- 
eign power,  and  is  entitled  to  every  right,  civil  and  political, 
whidi  the  sovereign  power  has  not  in  some  affirmative  way 
denied  to  him. 

This  denial  must  be  affimative.  If  the  right  referred  to, 
be  one  protected  by  the  Constitution  of  the  United  States, 
then  even  the  sovereign  people  of  the  State,  in  convention 
0€t,  cannot  deny  it.  As  to  other  rights,  civil  or  political, 
^'^e  people,  the  citizens,  the  State,  may  restrain  and  qualify 
them  at  pleasure.  If  they  be  protected  by  the  Constitution 
of  the  State,  they  are  free  from  legislative  interference.  But 
^oless  this  be  done,  they  may  be  regulated,  restrained,  quali- 
fied or  denied,  at  the  pleasure  of  the  law-making  power. 
The  definition  we  have  suggested  covers  all  this.  A  citizen 
of  a  State  is  one  who  is  entitled  to  every  right  enjoyed  by 
^*^y  one,  unless  there  be  some  affirmative  declaration  to  the 
contrary,  by  some  authority  clothed  with  the  power,  under 
our  form  of  government,  to  make  the  exception. 

And  this  the  definiti9n  of  the  Code  of  Georgia.  Section 
^848  of  that  Code  enacts :  "  Among  the  rights  of  citizens 
^the  enjoyment  of  personal  security,  of  personal  liberty,  of 
pJ'ivate  property  and'  the  disposition  thereof,  the  elective 
Cochise,  the  right  to  hold  office,  to  appeal  to  the  Courts,  to 
testify  as  a  witness,  fo  perform  any  civil  fimction,  and  to 
*eep  and  bear  arms.^^     And  section  1849  enacts,  "All  citi- 
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zens  are  entitled  to  exercise  ail  their  rights  as  such,  unless 
specifically  prohibited  by  law/^ 

Here  is  a  clear,  definite  specification  of  certain  rights, 
which  belong  to  citizens  as  such,  and  then  a  solemn  declara- 
tion, that  all  citizens  are  entitled  to  exercise  all  their  rights, 
unleas  specially  prohibited  by  law.  Those  clear-headed  law- 
yers and  polished  scholars,  Mn  T.  R.  R.  Cobb,  Judge  R.  H. 
Clark,  and  Judge  Irwin,  the  authors  of  the  Code,  have  given 
exactly  the  definition  of  this  word,  that  covers  the  state,  of 
the  rights  of  citizens  in  this  country,  and  the  Convention  of 
1868  had  this  definition  before  it. 

Here  is  a  solemn  law  of  the  State,  defining  the  meaning  of 
the  word  citizen.     Is  not  this  Court  bound  to  presume,  tbafc 
the  Convention  of  1868  used  the  word  exactly  in  the  sense 
of  that  definition?     Admit  that  the  word  has  a  difiereot 
sense,  as  used  by  lexicographers,  or  as  used  by  writers  upon 
public  law,  is  not  the  conclusion  irresistible,  that  the  6eo^ 
gia  Convention  used  it  precisely  in  the  sense  given  to  it  by 
express  definition  in  the  Code,  which  they  adopted  as  the 
law  of  the  State?    Let  it  be  remembered,  too,  that  this  defi- 
nition of  the  word  is  one  that  harmonizes  completely  with 
the  exact  state  of  the  actual  rights  of  citizens,  as  they  are  eo' 
joyed,  and  always  have  been  enjoyed,  in  America. 

It  does  not  say  that  all  these  enumerated  rights  are  en- 
joyed by  all  citizens,  that  every  citizen  has  them,  and  thafc 
every  citizen  has  a  guaranteed  right  to  their  enjoyment,  ft 
takes  up  the  matter  as  it  in  fact  exists,  and  draws  from  the 
known,  settled  usages  and  practices  of  the  country,  a  defifli" 
tion  which  exactly  expresses  the  true  state  of  the  case. 

A  citizen  is  one  who,  unless  it  is  otherwise  expressly  pw 
vided  by  law,  is  entitled  to  the  rights  mentioned.  As* 
matter  of  course,  the  word  law  is  to  be  taken  in  its  knows 
signification.  If  the  right  in  question  be  one  guaranteed  i> 
the  Constitution  of  the  State,  then  an  Act  of  the  Legislatoit 
cannot  deny  it.  If  it  be  guaranteed  by  the  Constitutioaei 
the  United  States  against  even  the  State,  then  even  the  ^ 
pie  in  Convention  met  cannot  infringe  it. 

I  conclude,  therefore,  that  when  the  Convention  of  18W 
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declared  that  all  persons  born  in  the  United  States,  resident 
io  this  State,  were  citizens  of  this  State,  they  intended  to  saj 
that  the  persons  enumerated  were  declared  to  possess  among 
their  rights,  "  the  right  to  hold  office,"  and  that  each  of 
them  was  entitled  to  exercise  the  right,  unless  '^  specially 
prohibited  bp  law." 

Very  absurdly,  in  my  judgment,  is  it  replied  to  this  argu- 
ment, that  the  Convention  could  not  have  had  this  meaning, 
because  they,  in  a  subsequent  part  of  the  Constitution,  con- 
ferred upon  persons  of  color  the  right  to  vote,  and  they 
would  not  have  done  this,  if  the  right  was  covered  by  the 
word  "citizen."  I  say,  this  is  absurd,  because  it  assumes 
what  is  directly  contrary  to  the  fact.  Had  there  been  no  suf- 
frage clause  in  the  Constitution,  the  right  to  vote  would  have 
stood  on  the  same  footing  with  black  men  as  it  did  with 
white  men.  The  objects  of  the  suffrage  clause  is  not  to 
P^  but  to  protect  the  right. 

Aasaming,  therefore,  as  I  think  it  has  been  clearly  shown 
^e  must  do,  that  the  Convention  of  1868,  by  declaring  per- 
sons of  color  "  citizens,"  recognized  them  as  belonging  to 
*hat  class  of  persons  who  are  presumed  to  have  aH rights  not 
specifically  denied  by  the  proper  power  in  whom  is  lodged, 
^nderour  system,  the  right  to  restrain  them,  it  remains  but 
^  inquire  if  there  is  any  affirmative  provision  denying  to 
P^ns  of  color  the  right  to  hold  office  ?    Nobody  pretends 
"^is.    It  is  true  that  under  our  old  system  negroes  could  not 
hold  office,  but  it  was  not  by  virtue  of  a  provision  of  law 
denying  to  them  that  specific  right,  for  it  is  a  significant  fact 
^hat  there  never  has  been,  at  any  time  any  law  in  this  State 
denying  to  persons  of  color  any  specific  right.     They  were 
^^*  and  could  not  be  citizens — they  were  persons  of  color, 
^i  in 'the  denial  to  them  of  the  right  to  be  citizens  was 
'ndoded  the  denial  of  every  right  not  specifically,  and  by 
^^e,  by  law  conferred  upon  them.     And  when  they  were 
'^^^Ognized  as  citizens,  ex  vi  termini^  they  became  entitled  to 
^^  exercise  of  every  right  not  specifically  by  law  denied  to 
7^n3,  since  it  was  formerly  true  that  they  had  not  these 
'^Shts,  not  by  virtue  of  any  specific  denial,  but  by  virtue  of 
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the  fact  tliat  they  were  not  and  could  not  be  citizens.  If  the 
denial  to  them  of  the  right  of  citizenship,  ex  vi  terminif 
denied  to  them  every  right  not  specifically  granted,  surely  it 
necessarily  follows  that  when  this  bar  is  removed^  and  the 
right  of  citizenship  distinctly  recognized,  or  even  conferred, 
they  became  entitled,  as  other  citizens,  to  every  right  not 
specifically  by  law  denied. 

We  come  now  to  the  inquiry  :  Is  this  right  protected  in 
the  Constitution  from  infringement?  We  have  admitted 
that  it  does  not  necessarily  follow  that  one  who  is  a  citizen 
has  a  right  to  exercise  all  the  rights  exercised  by  any  citizens. 
We  have  admitted  that  it  is  in  the  power  of  the  people 
by  proper  methods,  to  deny  to  any  citizen  or  class  of  citizens, 
any  right.  But  that  denial  must  bo  made  by  the  proper  au- 
thority. 

Certain  rights  of  citizens,  the  State,  the  people,  the  sovc^ 
eign  power,  has  contracted  witli  the  United  States,  shall  be 
beyond  their  power.  Such  rights  can  only  be  denied  after  i 
change  of  the  Constitution  of  the  United  States.  Other 
rights  of  citizens,  the  people,  the  sovereign  power,  the  State, 
has  solemaiy  provided  in  the  fundamental  law  shall  be  sacred 
from  infringement  by  ordinary  legislation,  and  these  rights 
can  only  be  denied  after  the  Constitution  of  the  State  shall 
have  been  altered.  Other  rights  of  citizens  are  subject  to  de- 
nial by  the  ordinary  law-making  power,  since  the  people,  io 
their  Legislature,  have  all  rights  not  denied  to  them  by  the 
Constitution  of  the  United  States,  or  of  the  State. 

Constitutional  guarantees  are  either  expressed  or  impli€d« 
Art.  1,  Sec.  8,  of  the  Constitution  of  the  State,  which  de- 
clares that  no  person  shall  be  put  in  jeopardy  of  life  orlio^ 
more  than  once  for  the  same  offence,  is  an  instance  of  an  tf- 
press  guarantee.  But  there  are  implied  guarantees  whii 
are  just  as  inviolable  as  are  those  expressly  enacted.  '^ 
Constitution  does  not,  for  instance,  in  express  terms,  foiW 
the  Legislature  from  adding  new  classes  to  the  class  of  efefr 
tors.  It  says  that  every  male  citizen  twenty -one  ycai*  " 
age,  etc.,  shall  be  deemed  an  elector,  but  it  does  not  say  tta^ 
none  others  shall  be  made  such. 
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The  very  fact,  however,  that  the  Coustitutlon  declares  cer- 
tain persons  entitled  to  vote,  is,  by  implicatloQ,  a  denial  of 
that  right  to  all  others,  and  when  it  declares  that  certain 
things  shall  disqualify  a  citizen  from  exercising  the  right  to 
vote,  it  by  necessary  implication,  prohibits  the  Legislature 
from  adding  new  disqual ideations.  So,  too,  if  the  Constitu- 
tioH  prescribes  a  qnalification  fur  an  officer,  it  by  necessary 
implication  denies  to  the  Legislature  tlie  power  to  ds  new 
and  other  qualifications. 

"The  expression  of  one  thing  is  the  exclusion  of  others," 
is  a  settled  and  sensible  rule  for  the  construction  of  Statutes 
and  Constitutions. 

The  Constitution  of  1868  provides,  that  no  person  con- 
I'iAni  of  treiison,  embezzlement  of  the  public  funds,  mnlfca- 
EiQue  iu  office,  crime  punishable  by  law  in  the  penitentiary, 
or  bribery,  yhall  be  permitted  to  vote.     Would  it  be  compe- 
tent for  the  Legislature  to  provide  any  other  disqualifications? 
Could  it,  for  instance,  provide,  that  one  convicted  of  a  mere 
misdemeanor  shall  not  vote  ?    The  same  clause  jirovidcs,  that 
idiots  aad  insane  ^wrsons  shall  not  vote.     Could  the  Legisla- 
k  tare  provide  that  persons  who  cannot  read  shall  %ot  vote  ? 
■Vbt  dearly  not.     And  yet  there  is  no  express  provision 
■wnyiug  to  the  Legislature  this   power,   nor  is  there  any 
■  Oprcas  guarantee  of  this  right  to  those  who  cannot  read. 
i^ae  exercise  of  such  a  power  is  forbidden  to  the  Legislature, 
7  ihe  very  fact  that  the  framers  of  the  Constitution,   by 
loing  upon  the  subject  of  the  qualifications  of  votera,  by 
W»ing  that  certain  persons  shall  vote,  and  certain  others 
*il  not  vote,  have  expressed  the  sovereign  will  upon  the 
wle  fluhject,  and  though  there  is  no  express  dental  to  the 
"gialslnrG  of  the  right  to  add  new  classes,  or  to  fix  new  dis- 
Iriilication*,  yet  by  necessary  implication  the  right  is  denied. 
9ely  the  same  thing  is  true  as  to  the  right  to  hold 
H;id  the  Constitution  said  nothing  about  it,  it  might 
f  be  presumed  that  it  was  a  matter  of  legislative  discre- 
.    But  this  not  the  ease.    There  are  special  disqualifiea- 
Sir  Ttriona  officers.     The  Governor  must  have  been  a 
D  of  the  United  States  fifteen  yeara,  of  the  State  aiz 
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years,  and  be  thirty  years  of  age.  The  Judges  and  the  At- 
torney General  must  have  been  three  years  citizens  of  the 
State,  be  thirty  years  of  age,  and  have  practised  law  three 
years.  Senators  must  have  been  citizens  of  the  State  two 
years,  and  one  year  a  resident  of  the  district.  Now,  can  it 
be  for  a  moment  pretended,  that  it  would  be  in  the  power  of 
the  Legislature  to  add  more  qualifications  to  those  fixed  bj 
the  Constitution.  Could  it,  for  instance,  require  a  property 
qualification  for  either  of  these  offices  ?  The  bare  fact,  that 
the  Constitution  enters  upon  tiie  subject,  and  fixes  any  quali- 
fications or  disqualifications^  is  an  implied  prohibition  to  any 
legislative  interference. 

So,  too,  when  by  section  3,  article  2,  of  the  Constitution, 
it  is  provided  generally,  tliat  no  person  convicted  of  felony 
or  larceny,  before  any  Court  of  this  State  or  the  United 
States,  shall  hold  office ;  and  when,  by  section  4,  that  no 
person  who  is  the  holder  of  public  money  shall  be  elgibleto 
office ;  and  by  sections  5  and  6,  that  no  person,  engaging  in 
a  duel,  or  who  has  been  convicted  of  treason,  embezzlement 
of  the  public  funds,  malfeasance  in  office,  crime  punishable 
by  law  vrith  imprisonment  in  the  penitentiary,  or  bribery, 
or  who  is  an  idiot,  or  insane,  shall  hold  office,  it  is  irre- 
sistibly implied,  as  it  is  in  relation  to  the  right  of  voting, 
that  the  mention  of  certain  qualifications  and  disqualifications 
excludes  all  others,  and  it  is  not  in  the  power  of  the  L^ 
lature  to  enlarge  the  list  All  citizens,  not  by  the  Constitn- 
tion  prohibited,  may  vote;  and  all  citizens,  not  by  tk* 
Constitution  prohibited,  may  hold  office. 

I  am  aware,  that  it  is  replied  to  this,  that  there  are  bc0 
offices,  which  the  Constitution  does  not  prohibit  to  women  of 
to  infants.  For  most  offices,  -where  special  qualifications  *• 
used,  the  masculine  gender  is  the  term  used  to  express  th 
office ;  and  perhaps  every  officer  mentioned  by  the  CoDStittt* 
tion  is  expressed  by  a  term  masculine  in  its  nature ;  and  if 
most  offices,  it  is  expressly  required  that  the  holder  of  * 
shall  be  twenty-one  years  of  age. 

But  I  doubt  not,  there  are  offices  which  the  Constitoft* 
does  not  deny  to  infants  and  women ;  and  in  my  judgotfB^ 
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f  the  people  see  fit  to  choose  them  for  such  positions,  it  is 
wt  iQ  the  power  of  the  General  Assembly  to  prohibit  it. 

Nothing  is  more  absurd^  to  my  mind,  than  the  idea  so 
^alenty  and  so  oflen  and  so  zealously  insisted  on,  that, 
becaose  the  Constitution  does  not  declare  a  person  ineligible 
to  an  office,  it  follows,  as  a  matter  of  course,  that  the  offices 
ve  to  be  Qlled  by  that  class.  One  must  be  chosen  to  an 
office  before  he  can  hold  it;  and  the  only  effect  of  a  consti- 
tutional prohibition  is,  that  thereby  the  people  have  re- 
stained  themselves  from  choosing  the  ineligible  person. 

Women  are  elibible  to  office  in  the  Government  of  the 
United  States,  except  in  those  cases  where  the  term  describing 
the  office  is  masculine,  for  the  simple  reason  that  sex  is  not 
Jittde  a  disqualification.  Yet,  how  rarely  have  women  held 
office. 

It  is  not  required  by  the  Constitution  of  this  State  that  the 
Governor  or  Judges  shall  be  able  to  read  and  write ;  yet,  no 
Pttt  evil  results  from  the  omission.  The  great,  and  the 
V^ protection  against  improper  officers,  is  not  constitutional 
•fractions  upon  the  right  to  choose  particular  persons,  but 
^  the  wisdom  and  good  sense  of  the  choosing  persons. 

Bat,  to  my  own  mind,  there  is  a  stronger  argument  in 
fcor  of  the  plaintiff  in  error,  than  any  we  have  yet  insisted 
Ineligibility  to  office  involves,  not  so  much  the  denial 
ft  right  in  the  individual  to  hold  the  office,  as  the  right  of 
ehoosing  power  to  select  him.    The  object  of  constitu- 
lestrictions  is,   not  so  much  to  put  the  individual 
a  ban,  as  to  restrain  the  choosing  power.     Indeed,  the 
wwd  used,  "  eligible,'^  refers  as  well  to  the  chooser  as 
flhosen. 
(^.Governor  of  the  State  is  clothed  by  the  Constitution 
power  to  appoint  to  certain  offices — it  is  an  Execu- 
me  the  Legislature  has  no  power  to  interfere 
He  is  required  to  appoint  Judges,  etc.     Tlie  Consti- 
l^tetricts  him  in  his  appointments  to  certain  classes.  It 
■ball  not  choose  such  and  such  persons.    Is  there 
■limit  upon  his  poAvers  than  the  Constitution  ?    He, 
r|il#Ooii0titutioD,  has  a  right  to  appoint.     Would  not 
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an  Act  of  the  I-iegislature,  declaring  he  shall  not  appoint  this 
or  tliat  class  of  persons,  be  an  infringement  of  his  rights? 
Within  the  limits  of  the  Constitution,  he  has  a  right  to  ap- 
point any  one  he  sees  fit.     Would  not  a  law  restricting  him 
in  his  choice  to  a  certain  class,  violate  his  rights,  infringe  on 
the  Executive  powers  solemnly  confided  by  the  Constitution, 
and  solemnly  protected  in  the  Constitution  against  legislative 
interference  ?    So,  too,  where  is  the  limit  to  the  right  of  the 
people  to  select  ?     Nothing  is  better  settled  than  that  the 
people  have  all    rights  they  have  not  denied  themselves. 
Within  the  limits  of  the  Constitution  they  may  choose  any- 
body.    It  may  be  a  bad  choice,  but  it  is  legal.     There  is  no 
restraint  upon  t/iem,  unless  it  be  by  pasitive  law. 

The  exercise  of  the  duties  of  an  office  is  not  in  this  coun- 
try as  it  often  was  in  England,  a  privilege  of  the  oflice-hold- 
er.  Our  theory  is  that  offices  exist  for  the  public  good,  and 
it  is  the  duty  of  one  called  upon  to  choose,  to  select  such 
as  all  the  facts  show  to  be  the  most  fitted.  Every  restric- 
tion on  this  power  is  a  restriction  on  the  rights,  the  nat- 
ural rights,  of  the  voter  or  chooser,  and  to  make  out  a  case  of 
ineligibility,  you  restrict,  not  only  the  rights  of  an  individ- 
ual to  be  chosen,  but  of  the  chooser  to  select.  If  you  admit 
that  all  white  men  have  every  right  that  is  not  denied  them, 
the  white  voter  has  a  right  to  choose  anybody  whom  the 
Constitution  does  not  declare  ineligible. 

One  word  in  conclusion  upon  the  general  subject.  Th« 
right  of  the  pc?ple,  if  they  please  to  choose  a  colored  m*^ 
for  an  olfict*,  is  a  necessary  incident  to  the  right  to  vote.  Th^ 
right  to  vote  is  worth  but  little  to  the  colored  man  if  he  is 
restricted  in  the  exercise  of  that  right,  so  that  he  can  orf/ 
vote  for  men  of  a  white  color.  Suppose  the  white  men  i* 
his  county  are  all  opposed  to  such  measures  as  he  i^ 
necessary  for  the  public  good,  the  limitation  of  his  vote  ^ 
persons  only  of  a  white  skin,  is  not  only  an  infringement  • 
his  right  to  vote,  solemnly  guaranteed  in  the  ConstitflW*! 
but  dangerous  to  his  liberties.  What  is  his  right  to  to^. 
worth  if  he  can  only  cast  it  for  those  ready  to  l^islateapio*  J 
him  ?    It  is  a  mistaken  view  of  human  nature  to  soppofl* 
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that,  because  ignorant  men  are  not  ineligible  to  office,  that 
they  will  be  elected  to  office.  Intelligence  and  influence 
necessarily  controls  ignorance  and  dependence.  There  is  no 
need  for  any  law  to  aid  iii  this  control.  All  experience  show 
that  the  strong  will  control  the  weak,  no  matter  what  is  the 
law.  True  wisdom  consists  in  adding  to  the  power  of  the 
weak,  and  restraining  the  strong.  They,  the  strong,  the  in- 
dependent, the  rich,  are  in  no  danger.  Under  all  circumstances 
the  danger  is  to  the  poor,  the  ignorant,  the  weak,  and  if  un- 
der any  system  of  laws,  they  get  anything  like  a  fair  chance, 
they  will  have  better  luck  than  the  poor  and  ignorant*  ever 
yet  have  experienced.  It  is  better,  even  for  the  strong,  that 
they  shall  be  restrained  in  the  exercise  of  power  over  the 
weak,  since  human  selfishness  is  very  grasping,  and  even  a 
worm  will  at  last  resist. 

Ve  have  in  this  State,  a  large  class  of  colored  people;  true, 
thejr  are  almost  universally  poor  and  ignorant,  but  tlicy  form 
a  portion  of  the  body  politic,  they  are  subject  to  the  laws  and 
can  only  be  controlled  by  the  laws.  In  the  end,  if  those 
laws  are  unfair,  unjust,  unequal,  they  will  breed  discontent 
8nd  disorder,  and  it  is  better  for  the  peace  and  good  order  of 
*^iety  that  all  shall  have  equal  rights.  Even  then  the 
^ng,  the  rich  and  intelligent,  will  have  incalculable  ad- 

^tages  over  the  poor  and  the  ignorant,  and  need  have  no 

feaK. 

Brown,  C.  J.,  concurring. 

The  view  which  I  take  of  the  rights  of  the  parties  litigant 
in  this  case,  under  the  Code  of  Georgia,  rendei's  it  unneces- 
sary for  me  to  enter  into  an  investigation  of  the  question: 
whether  the  Fourteenth  Amendment  of  the  Constitution  of 
^^  United  States,  or  the  second  section  of  the  first  article 
^f  the  Constitution  of  Georgia,  which,  in  substance,  is  iden- 
^cal  with  the  Fourteenth  Amendment,  confers  upon  colored 
citizens  the  right  to  hold  office.  If  the  respondent  in  this 
^acquires  the  right  by  grant  found  in  either  of  the  said 
institutions,  or  in  the  Code  of  this  State,  it  is  sufficient 
^^tdl  the  purposes  of  the  case  at  bar^  and  entitles  him  to  a 
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reversal  of  the  judgment  of  the  Court  below,  which  was  ad- 
verse to  his  riglit. 

The  third  paragraph  of  the  ninth  article  of  the  Constitu- 
tion of  this  State  adopts,  in  subordination  to  the  Constitution 
of  the  United  States,  and  the  laws  and  treaties  made  in  pur- 
suance thereof,  and  in  sulx^dination  to  the  said  Constitution 
of  this  State,  the  "body  of  laws  known  as  the  Code  of  Geor- 
gia, and  the  Acts  amendatory  thereof,  which  said  Code  and 
Acts  are  embodied  in  the  printed  book  known  as  Irwin's 
Code,"  "  except  so  much  of  the  said  several  Statutes,  Code, 
and  Laws,  as  may  be  inconsistent  with  the  Supreme  Law 
herein  recognized/' 

The  Code,  section  1646,  classifies  natural  persons  into  four 
classes:  1st.  citizens,  2d.  residents,  3d.  aliens,  4th.  persons  of 
color.    Section  46  of  the  Code  declares  that,  all  white  persons 
born  in  this  State,  or  in  any  other  State  of  the  Union,  who 
are  or  may  become  residents  of  this  State,  with  the  inten- 
tion of  remaining  herein ;  all  while  persons  naturalized  un- 
der the  laws  of  the  United  States,  and  who  are,  or  may 
become,  residents  of  this  State  with  the  intention  of  remain- 
ing herein ;  all  ])ersons  who  have  obtained  a  right  to  citizen- 
ship under  former  laws,  and  all  children  wherever  born, 
whose  father  was  a  citizen  of  this  State  at  the  time  of  tbc 
birth  of  such  children ;  or  in  case  of  posthumous  children 
at  the  time  of  liis  death,  arc  held  and  deemed  citizens  of  tlA 
State.    By  the  Code  the  distinction  is  therefore  clearly  drawn 
between  citizens  who  are  white  persons  and  persons  of  color. 

In  other  words,  none  are  citizens  under  the  "  printed  book 
known  as  Irwin's  Code"  but  white  persons.  Having speo- 
fied  the  class  of  persons  who  are  citizens,  the  Code  proceed^ 
in  section  1648,  to  define  some  of  the  rights  of  citizoiSi* 
follows : 

**  Among  the  rights  of  citizens  are  the  enjoyment  of  J^ 
sonal  security,  of  personal  liberty,  private  property  and  ib 
disposition  thereof,  the  elective  franchise,  the  right  to  W 
office,  to  appeal  to  the  Courts,  to  testify  as  a  witness,  topff* 
form  any  civil  function,  and  to  keep  and  bear  arms.'* 

Section  1619  declares  that^  *' all  citizens  arc  entitled  tt 
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ise  off  their  rigbtfl  as  such,  unless  specially  prohibited 
w." 

:;tion  1650  prohibits  females  from  exercising  the  elective 
hise,  or  holding  civil  office. 

ctiou  1651  prohibits  minors  from  the  exercise  of  civil 
ions,  till  they  are  of  legal  age. 

ctions  1652  and  1653  prohibit  certain  criminals,  and 
ins  non  compos  mentis,  from  exercising  certain  rights  of 
tns, 

•tide  3,  chapter  1,  title  1,  part  2,  of  the  Code  defines 
ights  of  the  fourth  class  of  natural  persons,  designated 
Tsons  of  color:  giving  them  the  right  to  make  contracts, 
and  be  sued,  give  evidence,  inherit,  purchase  and  sell 
er^,  and  to  have  material  rights,  security  of  personal 
t,  etc.,  embracing  the  usual  civil  rights  of  citizens,  but 
not  confer  citizenship.  Thus  ttie  Code  stood  prior  to 
doption  by  the  new  Constitution. 

■  already  shown,  It  was  adopted,  iu  subordination  to  the 

ititution,  and  must  yield  to  the  fundamental  law,  when- 

in  conflict  ^vich  !l.     In  so  far  as  the  Code  had  conferred 

to  on  the  colored  race  there  is  no  conflict,  and  no  repeal. 

I'  ConPtitntioLi  took  away  no  rights  then  possessed   by 

fcnnder  the  Code,  but  it  enlarged  their  rights  as  defined 

ICode,  by  conferring  upon  them  the  right  of  cltizen- 

|It  transferred  them  from  the  fourth  class  of  natural 

^  nndcr  the  above  classification,  who  were  denied  citi- 

Iby  the  Code,  to  the  first  class,  as  citizens. 

^th  section  of  the  Code  limited  citizenship  to  white 

The  Constitution  struck  out  the  word  white,  and 

[  persons  born  or  naturalized  in  the  United  States, 

nt  in  this  State,  citizens,  without  regard  to  race  or 

^'It  so  amended  section  46  of  the  Code,  as  greatly  to 

i  the  class  of  citizens.    But  it  repealed  no  part  of  scc- 

1,  which  defines  the  rights  of  citizens. 

'.  undertake  to  define  the  rights  of  a  citizen.     It 

I  the  Legislature,  subject  to  such  guarantees  as 

in  the  Constitution  itself,  which  the  Legislature 

i  away.    It  declares  expressly  that  no  law  shall 
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be  made  or  enforced  which  shall  "abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States,  or  of  this  State." 
It  is  not  necessary  to  the  decision  of  this  case  to  inquire, 
what  are  the  "privileges  and  immunities''  of  a  citizen   whicl^ 
are  guaranteed  by  the  Fourteenth  Amendment  to  the  Consti^ — 
tution  of  the  United  States,  and  by  the  Constitution  of  thi^? 
State.     Whatever  they  may  be,  they  are  protected  against 
all  abridgment  by  legislation.     This  is  the  full  extent  of  the 
constitutional  guarantee.     All  rights  of  the  citizen,  not  em- 
braced within  these  terms,  if  they  do  not  embrace  all,  are 
subject  to  the  control  of  the  Legislature. 

Whether  the  "privileges  and  immunities"  of  the  citizen 
embrace  political  rights,  including  the  riglit  to  hold  office,  I 
need  not  now  inquire.  If  they  do,  that  right  is  guaranteed 
alike  by  the  Constitution  of  the  United  States,  and  the  Con- 
stitution of  Georgia,  and  is  beyond  the  control  of  legisla- 
tion. If  not,  that  right  is  subject  to  the  control  of  the 
Legislature  as  the  popular  voice  may  dictate;  and  in  that 
case  the  Legislature  would  have  power  to  grant  or  restrict  it 
at  pleasure,  in  case  of  white  persons  as  w-ell  as  of  persons  of 
color.  The  Constitution  of  Georgia  has  gone  as  far  as  the 
Fourteenth  Amendment  has  gone,  and  no  further.  An 
authoritative  construction  of  the  Fourteenth  Amendment  by 
the  Supreme  Court  of  the  United  States  upon  this  point 
would  be  equally  binding  as  a  construction  of  the  Constitu- 
tion of  the  State  of  Georgia,  which  is  in  the  same  words. 

Georgia  has  complied  fully  with  the  terms  dictated  bf 
Congress  in  the  formation  of  her  Constitution.  She  htf 
stopped  nothing  short,  and  gone  nothing  beyond.  The 
highest  judicial  tribunal  of  the  Union  will  no  doubt  fioallf 
settle  the  meaning  of  the  terms  "privileges  and  immunities 
of  the  citizen,  which  legislation  cannot  abridge ;  and  til 
people  of  Georgia,  as  well  as  those  of  all  the  other  Stati^ 
must  conform  to,  and  in  good  faith  abide  by,  and  carry  oal| 
the  decision.  All  the  rights,  of  all  the  citizens,  of  evdf 
State,  which  are  included  in  the  phrase  "privil^;es  anduft* 
munities''  are  protected  against  legislative  abridgement  bf 
the  fundamental  law  of  the  Union.    Those  not  so  embnoedi 
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unless  included  within  some  other  constitutional  guaranty 
aiesabject  to  legislative  action.  The  same  rights  which  the 
Fourteenth  Amendment  to  the  Constitution  of  the  United 
States  confers  upon,  and  guarantees  to^  a  colored  citizen  of 
Ohio,  are  conferred  upon  and  guaranteed  to  every  colored 
citizen  of  Greorgia,  by  the  same  amendment^  and  by  the 
CoDstitation  of  this  State^  made  in  conformity  to  the  Eecon- 
strootion  Acts  of  Congress. 

Whatever  may  or  may  not  be  the  privileges  and  immunities 
goaranteed  to  the  colored  race,  by  the  Constitution  of  the 
United  States  and  of  this  State^  it  cannot  be  questioned  that 
both  Constitutions  make  them  citizens.  And  I  think  it  very 
dear  that  the  Code  of  Georgia^  upon  which  alone  I  base  this 
(^mion,  which  is  binding  upon  all  her  inhabitants  while  of 
force,  confers  upon  cUl  her  citizens  the  right  to  hold  office, 
unless  they  are  prohibited  by  some  provision  found  in  the 
Code  itself.  I  find  no  such  prohibition  in  the  Code  affecting 
the  lights  of  this  respondent.  I  am,  therefore,  of  the  opinion 
^  the  judgment  of  the  Court  below  is  erroneous,  and  I 
concur  in  the  judgment  of  reversal. 

WiBNEB,  J.  dissenting. 

The  defendant  in  the  Court  below  is  a  person  of  color,  hav- 

^,  as  the  record  states,  one-eighth  of  negro  or  African  blood 

^  his  veins,  who  claims  to  be  lawfully  entitled  to  hold  and 

^erdse  the  duties  of  the  office  of  Clerk  of  th^  Superior 

Court  of  Chatham  county,  and  the  question  presented  for  our 

consideration  and  judgment,  is,  whether  a  person  of  color, 

of  the  description  mentioned  in  the  record,  is  legally  entitled 

^  hold  office  in  this  State  under  the  Constitution,  and  the 

Pt'cseDt  existing  laws  thereof.     The  Fourteenth  Amendment 

f^  the  Constitution  of  the  United  States,  declares  that :  '^All 

persons  bom  or  naturalized  in  the  United  States,  and  subject 

^  the  jurisdiction  thereof,  are  citizens  of  the  United  States 

^  the  State  wherein  they  reside.     No  State  shall  make  or 

^foroe  any  law  which  shall  abridge  the  privileges  or  im- 

^nnities  of  citizens  of  the  United  States.'^    The  Constitu- 

VoL.  yxxTX — ^18. 
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tion  of  this  State,  declares  that :  "All  persons  born  or  natu- 
ralized in  the  United  States,  and  resident  in  this  State,  are 
hereby  declared  citizens  of  this  State,  and  no  laws  shall  be 
made  or  enforced,  which  shall  abridge  the  privileges  or  im- 
munities of  citizens  of  the  United  States,  or  of  this  State." 
From  the  time  of  the  adoption  of  the  Fourteenth  Amend- 
ment of  the  Constitution  of  the  United  States^  and  the  adop- 
tion and  ratification  of  the  Constitution  of  this  State,  in  1868, 
the  defendant  became  (noth withstanding  his  color  and  Afri- 
can  blood)  a  citizen  of  the  United  States,  and  of  this  State, 
and  is  entitled  to  have  all  the  privileges  or  immunities  of  a 
citizen.  Does  the  fact  that  the  defendant  was  made  a  eitkm 
of  the  State,  with  all  the  privileges  and  immunities  of  a  citi- 
zen thereof,  confer  upon  him  the  legal  right  to  hold  office  in 
this  State  as  such  citizen  f  When  we  take  into  consideration 
the  definition,  and  object  of  creating  an  oflSce,  and  by  wW 
authority  it  is  conferred  upon  a  citizen,  the  distinction  be- 
tween the  privileges  and  immunities  of  a  eitizen,  a>8  such,  and 
his  right  to  hold  office,  will  be  at  once  apparent,  it  will  be 
seen  tliat  the  privileges  and  immunities  of  a  citizen,  as  sacb| 
is  one  thing,  and  that  his  legal  right  to  hold  office  as  sad 
citizen,  under  the  authority  of  the  State,  is  another  and  quite 
a  difiTerent  question.  What  is  an  office?  "An  office  (says 
Bacon)  is  a  right  to  exercise  a  public  function,  or  employ- 
ment, and  to  take  the  fees  and  emoluments  belonging  to  it 
An  officer  is  one  who  is  lawfully  invested  with  an  office.  It  ■ 
said  that  the  word  offi^cium  principally  implies  a  duty,  andia 
the  next  place  the  charge  of  such  duty,  and  that  it  is  a  mk 
that  where  one  man  hath  to  do  with  another's  affairs  againflt 
his  will,  and  without  his  leave,  that  this  is  an  office^  and  b 
who  is  in  it  is  an  officer.  By  the  ancient  common  law,  ofr 
cers  ought  to  be  honest  men,  legal  and  sage^  ei  qui  weto.^ 
sciarU  et  possint  officio  iUi  intendere  :  and  thisi  sayB  my 
Coke,  was  the  policy  of  prudent  antiquity,  that  officm 
ever  give  grace  to  the  place,  and  not  the  place  only,  to  jfMlj 
the  offi^cer:^^  7  Bacon's  Ab.,  279,  title  offices  and 
Blackstone  says,  the  King  in  England,  is  the  founiam 
honor,  and  of  office,  and  the  reason  given,  is  that  the 


ATLANTA,  JUNE  TERM,  1869.  275 

White  vs,  Clements. 

ipposes  that  no  one  can  be  so  good  a  judge  of  an  officer's 
erits  and  services  as  the  king  who  employs  him.  "From 
e  same  principle  also  arises  the  prerogative  of  creating  and 
gposing  of  offices;  for  honors  and  offices  are  in  their  nature 
tnvertible  and  synonymous.  All  offices  under  the  crown, 
rry,  in  the  eye  of  the  law,  an  honor  along  with  them,  be- 
luse  they  imply  a  superiority  of  parts  and  abilities,  being 
ipposed  to  be  always  filled  with  those  that  are  most  able  to 
cecate  them  i"  1  Bl.  Com.,  271-2.  Offices,  (says  Black- 
one,)  are  a  right  to  exercise  a  public  or  private  employment, 
id  to  take  the  fees  and  emoluments  thereunto  belonging, 
od  are  also  incorporeal  heriditaments:  2  Bl.  Com.,  36.  By 
iie  Code,  the  Governor  is  required  to  keep  a  book  of  com- 
lissions,  showing  the  dates  when  issued,  for  aU  officerSy  civil 
nd  military,  in  this  State :  Code,  section  72.  The  Governor 
f  (he  StaJte  is  also  required  to  grant  commissions  to  all  such 
fficers  as  are  required  to  hold  them:  Section  63.  All  citi- 
ens  of  the  State,  whether  white  or  colored,  male  or  female, 
linors  or  adults,  idiots  or  lunatics,  are  entitled  to  have  all 
beprivil^es  and  immunities  of  citizens,  but  it  does  not  fol- 
^  that  all  these  different  classes  of  citizens  are  entitled  to 
Wid  offijce  under  the  public  authority  of  the  State,  because  the 
[vil^es  and  immunities  of  citizens  are  secured  to  them. 
State  in  this  country,  as  the  Crown  in  England,  is  the 
ttain  of  honor,  and  of  office,  and  she  who  desires  to  em- 
any  class  of  her  citizens  in  her  service,  is  the  best  judge 
ir  fitness  and  qualifications  therefor.  An  officer  of 
as  we  have  shown,  "hath  to  do  with  another's  affairs 
his  wUl J  fJid  vfithout  his  leave,''  This  authority  of 
atisen  to  interfere  with  the  affairs  of  another  citizen 
wiU,  and  without  his  leave,  must  be  conferred  by 
ilio  law  of  the  State,  from  thai  doss  of  her  citizens, 
&  her  judgment,  will  best  promote  the  general  wel- 
tfi0  State.  The  right  to  have  and  enjoy  the  privileges 
tnities  of  a  citizen  of  the  State  does  not  confer  upon 
higai  right  to  serve  the  State  in  any  official  capacity, 
to  interfere  with  the  affairs  of  other  citizens  of  the 
[dMnit  tibeir  leave,  and  against  their  will,  until  that 
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right  is  expressly  granted  to  him  hy  law.     In  Dred  Scott,  vs, 
Sandford,  (19  Howard's  Rep.,  422)  Chief  Justice  Taney,  in 
delivering  the  opinion  of  the  Court  in  that  case,  said :  '^Un- 
doubtedly  a  person  may  be  a  citizen^  that  is,  a  member  of  the 
community  who  form  the  sovereignty,  although  he  exercises 
no  share  of  the  political  power,  and  is  incapacitated  from 
holding  particular  offices :  women  and  minors,  who  form  a 
part  of  the  political  family,  cannot  vote ;  and  when  a  prope^ 
ty  qualification  is  required  to  vote  or  hold  a  particular  office, 
those  who  have  not  the  necessary  qualification,  cannot  vote 
or  hold  office,  yet  they  are  cUizena/'    Mr.  Justice  Curtis,  in 
his  dissenting  opinion  in  that  same  case,  page  583,  said:  'Bo 
in  all  the  States,  numerous  persons,  though  citizens^  cannot 
vote,  or  cannot  hold  office,  either  on  account  of  their  age,  or 
sex,  or  tlie  want  of  the  necessary  legal  qualifications.    Ike 
truth  is,  that  citizenship  under  the  Constitution  of  the  Unife^ 
States,  is  not  dependent  on  the  possession  of  any  particnhr 
political,  or  even  of  all  civil  rights,  and  any  attempt  so  to  de- 
fine it,  must  lead  to  error.     To  what  citizens  the  elective  fits* 
chise  shall  be  confided,  is  a  question  to  be  determined  hf 
eOfCh  State,  in  accordance  with  its  own  views  of  the  necessitiai 
or  expediencies  of  its  condition.     What  dvil  rights  shall  b 
enjoyed  by  its  citizens,  and  whether  all  shall  enjoy  the  safl^ 
or  how  they  may  be  gained,  or  both,  are  to  be  determined  b 
the  same  way,     But  whether  native  born  women,  or  peno* 
under  age,  or  under  guardianship,  because  insane  or  spev* 
thrifts,  be  exluded  from  voting,  or  holding  office,  or  allo«».j 
to  do  so,  I  apprehend  no  one  will  deny  that  they  are  citii*j 
of  the  United  States.''    See  Corfield  vs.  Corjell,  4  YTsAaBt] 
ton's  C.  C.  Bep.,  381,  to  the  same  point.    The  defe 
therefore,  cannot  legally  claim  any  right  to  hold  office, 
under  the  Fourteenth  Amendment  of  the  OonstitntioDof^ 
United  States,  or  the  Constitution  of  this  State,  which 
him  a  citizen  and  guarantee  unto  him,  the  privil^esandi 
munities  of  a  citizen,  for  he  may  well  have  and  enjoy  iH 
privileges  and  immunities  of  a  citizen  in  the  State^ 
the  legal  right  to  hold  any  offi^ce,  or  to  exercise  any  poUfe' 
official  duty  under  (he  authority  of  the  State.    Thepririlc 
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nd  immunities  of  a  citizen  of  the  State^  as  secured  by  the 
institution,  do  not  confer  the  legal  right  to  hold  office  un- 
ettiiepubUo  authoritj/of  the  StatCy  and  receive  the  emolu- 
lents  thereof 

Does  the  public  law  of  the  State,  recognized  and  adopted 
y  the  Constitution  of  1868  (known  as  Irwin's  Code),  confer 
pon  the  defendant  the  Ze^oZ  right  to  hold  office  in  this  State  f 
?he  Code  took  effect  as  the  public  law  of  the  State,  on  the 
iTBtday  of  January,  1863.  By  the  46th  section  thereof,  it 
J  declared,  "  all  white  persons  born  in  this  State,  or  in  any 
ther  State  of  this  Union,  who  are  or  may  become  residents 
f  this  State,  with  the  intention  of  remaining  herein ;  all 
^hik  persons  naturalized  under  the  laws  of  the  United 
•tates,  and  who  are  or  may  become  residents  of  this  State, 
nth  the  intention  of  remainmg  herein ;  all  persons,  who 
lave  obtained  a  right  to  citizenship  under /onw^r  laws;  and 
11  children,  wherever  born,  whose  father  was  a  citizen  of 
his  State  at  the  time  of  the  birth  of  such  children,  or  in  case 
f  posthumous  children,  at  the  time  of  his  death,  are  held 
nd  deemed  eUizena  of  this  State.  Persons  having  one- 
ighth  or  more  of  negro  or  African  blood  in  their  veins,  are 
ot  white  persons  in  the  meaning  of  this  Code."  The 
646th  section  declares,  that  ^'  natural  persons  are  distin- 
uished  according  to  their  rights  and  atatusy  into  1st.  citizens, 
d  residents  not  citizens,  3d.  aliens,  4th.  persona  of  color, 
*he  persons  to  whom  belong  the  rights  of  eitizenshipy  and 
le  mode  of  acquiring  and  losing  the  same,  have  been  speci- 
ed  in  a  former  article  (referring  to  article  46,  before  cited). 
Jnong  the  rights  of  eitizem  are,  the  enjoyment  of  personal 
icority,  of  personal  liberty,  private  property  and  the  dispo- 
tion  thereof,  the  elective  franchise,  the  right  to  hold  officey 
►  appeal  to  the  Courts,  to  testify  as  a  witness,  to  perform 
ly  dvil  functions,  and  to  keep  and  bear  arms:^^  Sections 
547, 1648, 1649,  1650,  1651,  1652,  1653,  of  the  Code.  ^ 
It  will  be  remembered,  that  at  the  time  of  the  adoption 
'  the  Code  in  1863,  the  defendant  was  not  a  citizen  of  this 
ate,  and  was  not  recognized  by  the  Code  as  a  citizen  thereof, 
r  the  1646th  section,  the  staliis  of  the  defendant  is  defined 
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to  be  that  of  a  person  of  calory  and  not  that  of  a  citizen.  The 
Revised  Code  adopted  by  the  Constitation  of  1868,  includes 
the  Act  of  1866,  which  declares  tbat^  '^  all  negroes,  mulattoes, 
mustizoes,  and  their  descendants,  having  one-eighth  of  negro 
or  African  blood  in  their  veins,  shall  be  known  in  this  State 
as  persons  of  color ,  and  specially  defines  their  legal  rights; 
but  the  right  to  hold  office  is  not  one  of  them :  Revised  Code, 
section  1661.  « 

It  is  true,  that  since  the  Code  was  adopted  as  the  public 
law  of  the  State,  the  defendant  has  been  made  a  dii:^; 
but   all   the   legal   rights  conferred   upon   citizens  by  the 
Code  were  conferred  upon  thaJt  class  of  persons  ordyy  who 
were  declared  and  recognized  by  the  Code  as  citizens  of  ^ 
StatCj  at  the  time  of  its  adoption.    When  the  Code  declares, 
that  it  shall  be  the  right  of  a  citizen  to  hold  office,  such  right 
is  confined  to  that  class  of  persons  who  were  recogni«d 
and  declared  therein  to  be  citizens  of  the  State  at  that  ixM) 
and  not  to  any  other  class  of  persons  who  might  thereaflff 
become  citizens.     So,  when  the  Code  declares,  that  "all  do- 
zens are  entitled  to  exercise  all  their  rights  as  such,  nnles 
prohibited  by  law,''  it  is  applicable  to  that  class  of  persons 
only  who  were  declared  to  be  citizens  of  the  State  at  Od 
timCy  and  not  to  any  other  class  of  persons  who  might  ther^ 
after  be  made  citizens  of  the  State,  such  as  Chinese,  Africm^ 
or  persons  of  color.     The  truth  is,  that  the  pvMic  will  of  ^ 
State  has  never  been  expressed  by  any  legislative  enactment 
in  favor  of  the  right  of  her  colored  citizens  to  hold  officer 
this  State,  since  they  became  citizens  thereof    Although,  ^ 
several  classes  of  persons  might  be  made  citizens  of  the  SA 
with  the  privileges  and  immunities  of  citizens,  still  tk^ 
could  not  legally  hold  office  under  the  authority  of  theStil^ 
until  that  right  shall  be  conferred  upon  them  by  somepnliu^ 
law  of  the  State,  subseqxAent  to  the  time  at  which  thqr  ^ 
made  citizens,  so  as  to  embrace  them  within  its  proviA^^ 
The*  public  will  of  the  State,  as  to  the  l^al  right  d^i 
class  of  her  citizens  to  hold  office,  has  never  been  aft'^Mi 
tively  expressed;  but,  on  the  contrary,  when  the  propo»H^^ 
was  distinctly  made  in  the  Convention  which  formrf  ""F 
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present  Constitution^  to  confer  the  right  upon  colored  citi- 
zens to  hold  office  in  this  State,  it  was  voted  down  by  a  large 
majority.  See  Journal  of  Convention,  page  312.  So  far  as 
there  has  been  any  expression  of  the  public  will  of  the  State, 
as  to  the  legal  right  of  thai  class  of  eitizens  known  as  colored 
citizens,  mce  they  became  such,  to  hold  office  in  this  State, 
it  is  against  that  right  now  claimed  by  the  defendant.  The 
,  insurmountable  obstacle  in  the  way  of  the  defendant's  legal 
right  to  hold  office  in  this  State,  under  the  provisions  of  the 
Code,  is  the  fact,  that  he  was  not  a  citizen  of  the  State  at  the 
time  of  its  adoption.  The  class  of  persons  to  which  he  be- 
longs, were  not  recognized  by  it  as  citizens^  and  therefore  he 
is  not  included  in  any  of  its  provisions  which  confer  the 
right  to  hold  office  upon  the  class  of  citizens  specified  in  the 
Code. 

Persons  of  color  were  not  in  the  contemplation  or  purview 
of  the  law-makers  when  they  declared  and  defined  the  rights 
of  d&sens  in  the  Code  with  respect  to  holdiny  office^  and  to 
teq>and  bear  arms,  as  therein  expressed.  The  Code  makes 
DO  provision  whatever  for  colored  citizens  to  hold  office  in 
this  State ;  all  its  provisions  apply  exclusively  to  white  citi- 
zens, and  to  no  other  class  of  citizens.  The  Convention 
^tich  framed  the  State  Constitution,  and  declared  persons  of 
<X)lorto  be  citizens,  could  have  conferred  the  right  upon  them 
*o  hold  office,  but  declined  to  do  so  by  a  very  decided  vote 
of  that  body,  and  went  before  the  people,  claiming  its  ratifi- 
cation upon  the  ground  that  colored  citizens  were  not  entitled 
^  f^oJd  office  under  it,  and  there  can  be  no  doubt  that  the 
people  of  the  State  voted  for  its  ratification  at  the  ballot-box 
With  that  understanding.  But  now  it  is  contended  that  the 
defendant,  though  a  person  of  color,  whose  status  was  fixed 
^7  the  Code,  has  been  made  a  citizen  of  the  State  and  of  the 
United  States,'and  that  no  enabling  act  has  ever  been  passed, 
to  allow  a  naturalized  citizen  to  hold  office  in  this  State 
^here  he  possessed  the  other  requisite  qualifications  prescribed 
07 law;  that  the  defendant  having  been  made  a  citizen  of 
the  State,  is  entitled  to  hold  office  in  the  same  manner  as  a 
naturalized  citizen  could  do.     The  reply  is,  that  naturalized 
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citizens  were  white  persons,  and  as  such  had  a  common  law 
right  to  bold  office  in  this  State,  a  right  founded  upon  im^ 
memorial  usage  and  custom,  which  has  existed  so  long  that; 
the  memory  of  man  runneth  not  to  the  contrary :    Ist  Bl. 
Com.,  76.     This  principle  of  the  common  law  is  recognized 
and  adopted  by  the  Code  as  being  of  force  in  this  State. 
Until  the  adoption  of  the  Code  in  1863,  there  was  no  statute 
law  declaring  that  it  should  be  one  of  the  rights  of  a  wMU 
citizen  to  hold  office  in  this  State.     The  Code,  when  it  declares 
that  one  of  the  rights  of  that  daaa  of  oUizena  specified  therein, 
shall  be  the  right  to  hold  office,  did  nothing  more  than  affim 
a  common  law  right  which  the  native-born  and  naturalized 
white  citizen  had  always  enjoyed  in  this  State  by  immemorial 
usage  and  custom.     The  legal  right  of  the  white  citizen  to 
hold  office  in  this  State  was  just  as  perfect  and  complete 
under  the  rule  of  the  common  law  before  stated,  ojnterior  to 
the  adoption  of  the  Code  in  1863,  as  it  is  now  since  the 
adoption  of  the  Code.     The  Court  simply  affi^tned  the  com- 
mon law,  as  the  same  had  always  existed  in  this  State,  ia 
relation  to  the  right  of  a  white  citizen  to  hold  office.    No 
such  common  law  right,  however,  can  be  claimed  in  this 
State,  in  behalf  of  persons  of  color,  to  hold  offi/ie.     They  had 
but  recently  been  made  citizens  of  the  State,  and  have  nat 
heretofore  enjoyed  the  right,  either  to  vote,  or  to  hold  office 
They  can  claim  nothing  by  usage  and  custom,  under  the  ml© 
of  the  common  law,  either  as  it  regards  their  right  to  vdejOT 
to  hold  office.     Before  they  can  claim  the  legal  right  to  vote, 
or  to  hold  office  in  this  State,  they  must  show  the  po^Oce^" 
actment  conferring  that  right,  eii;her  in  the  Constitution  o^ 
the  State,  or  in  some  statute  of  the  State,  passed  sinct  tbef 
became  citizens  thereof.     In  1848,  in  the  case  of  Cooper  a^ 
Worsham  vs.  the  Mayor  and  Aldermen  of  the  City  of  S(ttXf^ 
nah,  (4  Ga.  Rep.,  72,)  it  was  unanimously  held,  and  dedi^ 
by  this  Court,  that  free  persons  of  color,  were  not  entitled  io 
vote,  or  to  hold  any  oivU  offijce  in  this  State.     Thus  stood  i^ 
law  in  this  State,  up  to  the  time  persons  of  color  were  iDi»^ 
citizens  thereof.     The  native-born  or  naturalized  whiiioA' 
zen  can  claim  his  common  law  right  to  hold  office  in  w 
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State.  The  colored  citizen  cannot  claim  any  such  common 
law  right,  for  the  reason  that  he  has  never  exercised  and  en- 
joyed it  heretofore,  and  that  constitutes  the  difference  between 
the  legal  right  of  a  naturalized  white  citizen  to  hold  office  in 
this  State,  and  a  person  of  color,  who  has  recently  been  made 
a  citizen,  rinee  the  adoption  of  the  Code,  and  who  is  not  em- 
braced withm  its  provisions.  The  one  can  claim  a  common 
law  right  to  hold  office  in  the  State,  by  immemorial  usage  and 
custom,  the  other  cannot,  and  until  the  State  shall  declare,  by 
some  legislative  enactment,  that  it  is  her  will  and  desire,  that 
her  colored  citizens  shall  hold  office  under  her  authority ,  they 
cannot  claim  the  legal  right  to  do  so ;  for  we  must  not  forget 
that  the  State  is  the  fountain  and  parent  of  office,  and  may 
confer  or  refuse  to  confer  the  right  to  hold  office,  upon  any 
cfc«8  0/  her  citizens  she  may  think  proper  and  expedient, 
^hen  a  new  class  of  persons  are  introduced  into  the  body 
politic  of  the  State,  and  made  citizens  thereof,  who  cannot 
claim  a  common  law  right  to  hold  office  therein,  by  imme- 
morial usage  and  custom,  it  is  encumbent  on  them  to  show, 
^^rmaJUvdyy  that  such  right  has  been  conferred  upon  them 
hy  some  public  law  of  the  State,  since  they  were  made  citi- 
2®w  thereof,  to  entitle  them  to  have  and  enjoy  such  right.  In 
other  words,  they  must  show  the  public  law  of  the  State,  en- 
acted «nce  they  became  citizens  thereof,  which  confers  the 
^^  right  daimedy  before  they  can  demand  the  judgment  of 
tte  Court  in  favor  of  such  legal  right. 

All  male  white  citizens  of  the  State,  whether  native-born 

Of  naturalized  citizens  (having  the  necessary  legal  qualifica- 

"ona),  have  a  common  law  right,  by  immemorial  usage  and 

^^stom,  to  hold  office  therein,  under  her  authority ;  and  in 

^^er  to  deprive  them  of  that  common  law  right,  a  prohibit 

^  statute  IS  necessary.     A  naturalized  citizen  could  claim 

^^^  common  law  right  to  hold  the  office  of  President  of  the  ^ 

United  States;  hence  the  prohibition  in  the  Constitution 

^^^ereof.    But  as  colored  citizens  of  the  State,  who  have  re- 

^Qtlj  been  made  such,  cannot  claim  any  common  law  right 

^  hold  office  therein  under  her  authority,  no  -prohibitory  sta- 

^Qte  is  necessary  to  deprive  them  of  a  right  which  they  never 
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had^  either  under  the  common  or  statute  laws  of  the  State. 
When,  therefore,  it  is  said,  that  colored  citizens  have  tli^ 
legal  right  to  hold  office  in  the  State,  unless  spedcdly  prohi^ 
bited  by  law,  it  must  be  shown  affirmatively ,  that  they  had 
previously  enjoyed  that  right.     If  they  cannot  show  their 
right  to  hold  office  in  the  State,  either  under  the  provisions 
of  the  Constitution,  the  statutes  thereof,  or  by  the  common 
law,  the  fact  that  they  are  not  specially  prohibited  from  exer- 
cising a  right  which  they  never  had,  amounts  to  nothing,  so 
&r  as  investing  them  with  the  legal  right  to  hold  office  is 
concerned. 

When,  and  where,  and  by  what  pvhlic  law  of  the  State,  was 
the  legal  right  to  hold  office  therein,  conferred  on  the  colored 
tcitizens  thereof?     If  this  question  cannot  be  answered,  if  the 
legal  authority  under  which  the  right  is  claimed  cannot  be 
shown,  then  the  argumen,  that,  inasmuch  as  there  is  no  spe- 
oial  prohibition  in  the  laws  of  the  State  against  the  right  of 
colored  citizens  to  hold  office,  they  may  hold  office,  falls  to  the 
ground.     If  there  was  no  existing  legal  right  to  hold  office 
to  he  prohibited^  the  fact  that  there  is  no  prohibition  does  not 
confer  such  legal  right.    There  was  no  legal  necessity  to  pro* 
hibit  that  which  did  not  exist.    It  is  not  the  business  or  duty 
of  Courts  to  make  the  laws,  but  simply  to  expound  and  ea^ 
force  existing  laws  which  have  been  prescribed  by  the  stt^ 
preme  power  of  the  State. 

But  it  is  insisted  in  this  case,  that  inasmuch  as  the  Coost^^ 
tution  of  1868  made  persons  of  color  citizens,  and  adopt^^ 
the  Code  which  defined  the  rights  of  citizens  in  1863,  ^^ 
citizenship  ^Aen  existed  in  this  State,  therefore,  colored  cit 
zens  are  entitled  to  hold  office  under  the  provisions  of  tf 
Code,  which  was  enacted  by  the  Legislature  five  years  befo^ 
colored  persons  were  made  citizens  by  the  Constitution.  ^ 
is  true,  that  the  Constitution  enlarged  the  class  of  citizens  ^^ 
the  State,  by  the  introduction  of  a  new  doss  of  citi«C^ 
which  were  not  known  as  such,  to  the  law-makers  in  1863,  a^ 
were  not  contemplated  by  them  when  they  defined  the  rijF^ 
of  citizens  at  that  time.  The  Constitution  expressly  caai^ 
the  right  to  vote  upon  this  new  class  of  citizenSi  bat  docBO^ 
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confer  the  right  to  hold  office ;  but  on  the  contrary,  the  Con- 
vention pointedly  refused  to  confer  that  rigJU.  With  what  legal 
propriety,  then,  can  it  be  said  that  the  framers  of  the  Constitu- 
tion intended  to  confer  upon  colored  citizens  the  right  to  hold  of- 
fice by  adopting  the  Code,  which  fixed  their  status  as  persons  of 
color,  when  they  expressly  refused  to  do  so  in  the  Constitu- 
tion ;  they  cannot  legally  be  presumed  to  have  intended  to  do 
that  indirectly  which  they  positively  declined  to  do  directly. 
It  may  be  conceded  that  the  Constitution  made  persons  of 
color  citizens  of  the  State,  but  it  does  not,  by  any  means,  fol- 
low that  the  Code  which  had  been  enacted  by  the  Legisla- 
ture, five  years  before,  defined  and  regulated  their  legal  rights 
as  such  citizens.    That  section  of  the  Code  which  defines  the 
rights  of  white  citizens  (the  only  class  of  citizens  recognized 
by  it)  is  not  repugnant  to  the  Constitution  of  1868,  the  only 
legal  difficulty  in  the  way,  is  that  it  does  not  include  colored 
citizens;  they  were  not  in  the  contemplation  of  the  law-mak- 
ers at  that  time,  for  the  simple  reason  that  they  were  not 
made  citizens  of  the  State  until  five  years  afterwards.     It  is 
ft  cardinal  rule  in  the  construction  of  statutes,  that  the  words 
thereof  are  always  to  be  understood  in  regard  to  the  subject 
^^ter;  for  that  is  always  supposed  to  be  in  the  eye  of  the 
^^islator,  and  all  his  expressions  directed  to  that  end :  1  Bl. 
^'xx.y  60.     What  doss  of  citizens  were  the  legislators  pro- 
^'ding  for  in  1863  ?    What  da^s  of  citizens  did  the  legisla- 
^^  of  1863  declare  should  hold  office  in  this  State  ?    What 
of  citizens  constituted  the  subject  matter  of  citizenship 
>Ot  which  they  were  legislating  at  that  time  f    Does  any 
LQ  man  believe  that  the  legislators  of  this  State,  in  1863, 
they  declared  in  the  Code,  "that  among  the  rights  of 
are  the  right  to  hold  office,  and  to  keep  and  bear  arms/' 
led  to  confer  these  rights  upon  that  class  of  persons  who 
daim  them  under  the  Code,  as  colored  citizens  ?    The 
itation  of  1868  adopted  the  Code  as  a  body  o{  laws  en- 
bjr  the  Legislature  of  the  State,  just  as  they  stood  upon 
riatate  book,  when  not  inconsistent  with  that  Constitu- 
JU  before  suggested,  that  portion  of  the  Code,  which 
and  declared  the  rights  of  white  citizens  to  hold  of- 
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)f  this  State  the  right  to  hold  office,  for  the  reason  that  it 
vas  adopted  by  the  Legislature  five  years  before  they  became 
itizena,  and  they  were  not  contemplated  or  embraced  within 
ny  of  the  provisions  thereof,  which  declarei3  and  defined  the 
ights  of  that  ekua  of  citizens  specified  therein.  They  can- 
lot  claim  a  common  law  right,  by  immemorial  usage  and 
ustom,  to  bold  office  in  this  State;  and  until  such  right 
ball  be  conferred  upon  them,  by  eamGpvhltc  law  of  the  State, 
hey  cannot  claim  any  legal  right  to  its  enjoyment,  under  the 
vreaeni  exialing  laws  thereof. 

Afler  the  most  careful  examination  of  this  question,  I  am 
:learly  of  the  opinion,  that  there  is  no  exitting  law  of  this 
'State  which  confers  the  right  upon  the  colored  citizens 
Jtereof  to  hold  office,  and  consequently,  that  the  defendant 
has  DO  legal  right  to  hold  and  exercise  the  duties  of  the 
office  which  he  claims  under  her  authority;  and  that  the 
jadgment  of  th§.  Court  below,  overruling  the  demurrer, 
should  be  affirmed. 


tJi-FBED  Shobteb,  plaintiff  in  error,  tw.  J.  L.  Cobb,  et  al., 
defendants  in  error. 

Vb  Courts  of  Georgia,  organized  nnder  the  Conatitation  of  18SS,  hkTs 
K«  juri edict! an  OT  aathoritj  to  try,  or  give  jadgment  on,  or  enforce, 
^Kf  ilebt,  the  coQsideratiou  of  which  was  a  slave  or  Blaves,  or  the 
]|^4ie  thereof.     Warkeb,  J.,  diseeoliag. 

%l*leading.  Jurisdiction.  Slave  note.  Before  Judge  Hab- 
frfcL.     Randolph  Superior  Court.     November  Term,  1868, 

PBhorter,  as  bearer,  sued  J.  L.  Cobb,  et  al.,  upon  their  pro- 
^*Bory  note,  dated  the  16th  of  July,  1861,  and  due  twelve 
^^ths  aHer  date.  When  the  cause  was  called  for  trial,  the 
•^fendants'  counsel  moved  to  dismiss  it,  upon  the  ground 
**t  said  note  was  given  for  slaves.  Without  submitting 
™^  cause  to  a  jury,  the  Judge  ezamtoed  Cobb,  who  testified 


286  SUPREME  COURT  OF  GEORGIA. 


Shorter  vs,  Cobb  et  al. 


that  said  note  was  given  for  slaves.     Thereupon,  the  cause 
was  dismissed.     This  is  assigned  as  error. 

A.  Hood,  for  plaintiff  in  error,  as  to  the  unconstitution- 
ality of  the  prohibition  of  jurisdiction  by  the  Constitution  of 
Georgia,  cited,  4  Ga.  R.,  220;  28th,  345;  1  How.  R.,  317; 
6th,  327, 333 ;  2nd,,  608 ;  8  Wheat.  R.,  76 ;  4  S.  &  M.,  507; 
15  Mass.  R.,447;  8th,  430;  3  Peter's  R.,  290;  2  GaU.  R, 
141 ;  Story  on  C.  of  L.,  section  1379. 

H.  Fielder,  for  defendant. 

Brown,  C.  J. 

The  first  error  assigned  relates  to  the  ruling  of  the  Court 
below,  in  dismissing  the  action  for  want  of  jurisdiction,  with- 
out ordering  an  issue  made  up  and  tried  by  a  jury,  to  deter- 
mine whether  the  note  in  question  was  in  fact  given  for 
slaves.  The  record  does  not  show  that  there  was  any  denial 
of  this  fact  by  the  plaintiff,  or  that  he  demanded  a  trial  by 
a  jury.  It  is  evidently  the  duty  of  the  Court,  before  it 
orders  a  case  dismissed  for  want  of  jurisdiction,  to  ascertain, 
in  some  legal  way,  that  it  has  no  jurisdiction  of  the  subject- 
matter  of  the  suit.  But  it  may  ascertain  the  fact  in  a  sum- 
mary manner,  by  examining  witnesses  who  are  cognizant  of 
it;  and,  when  satisfied,  may  act  upon  such  information  ana 
evidence,  unless  one  of  the  parties  tenders  an  issue  of  fact 
(which  should,  I  think,  be  verified  by  aflSdavit,  as  in  case  of 
pleas  filed  under  our  new  Constitution),  and  demands  a  trial 
by  jury,  when  it  would  be  the  duty  of  the  Court  to  order 
the  question  of  fact  in  dispute  to  be  determined  by  a  jury. 

1.  But  the  great  question  in  this  case,  is  not  whether  the 
note  in  suit  was  given  for  slaves,  which  is  not  seriously  coa- 
troverted,  but  whether  the  Courts  of  this  State  have  jurisdic- 
tion to  enforce  the  collection  of  a  note  given  for  a  slave  or 
slaves.     In  our  judgment,  they  have  no  such  jurisdiction. 

Much  has  been  said  in  the  argument,  about  that  provision 
of  the  Federal  Constitution,  which  forbids  any  State  to  pi* 
any  law  impairing  the  obligation  of  contracts,  which,  I  tnv^ 
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aW  be  able  to  ehow  has  no  relevancy  whatever  to  the 
ion  now  under  consideratioD.  It  is  not  necessary  in 
case  fur  me  to  discuss  the  question,  whether  an  Act  of 
legislature  of  a  State,  whose  relations  to  the  Union  have 
r  been  disturbed  and  whose  government  has  never  been 
oyed  by  secession  or  rebellion,  which  denies  all  remedy 
irties  to  enforce  a  particular  class  of  obligations,  is  Con- 
tional  or  not.  In  the  former  case  of  Cutis,  d  al.,  vs. 
dee,  decided  at  last  December  Term,  I  had  occasion  to 
tiie  opinion  of  that  great  American  jurist.  Chief  Justice 
shall,  that  this  section  of  the  Federal  Constitution  now 
er  consideration  is  prohibitory,  not  mandatory,  and  that 
Slate  can  be  compelled  to  organize  Courts,  and  afford 
edies  to  enforce  contracts.  But  the  discussion  of  that 
ition,  as  applied  to  a  State  in  full'  fellowship  with  the 
»  States  of  the  Union,  is  in  no  way  necessary  to  the  de- 
w  of  the  case  made  by  this  record. 

reoi^ia  was  one  of  the  States  lately  comprising  the  Con- 

nte  Government,  which  set  aside  the  Constitution  of  the 

ted  States,  and  declared  it  no  longer  obligatory  upon 

a,  and  adopted  another  Constitution  and  Government 

gonistic  to   the  Government  of  the  United  States,  to 

di  they  required  all  their  officers  to  swear  allegiance. 

y  dlsj)l:icfd  all  Federal  officers  within  their  limit<j,  who 

id  liave  been  punished  for  treason  to  the  Confederate 

,  if  they  had  attempted  to  hold  their  positions,  and  to 

authority  of  the  Government  of  the   United 

Tlicy  organized  a  Government,  complete  in  all  its 

Kirhich   licid  supreme  power  over  a  vast  territory,  and 

Hded  in   the  field  for  four  years,  against  the  Govern- 

m,ead   armies  of  the  United  States,  one  of  the  most 

3  and  heroic  stru^les  recorded  in  the  history  of  the 

They  rejected  tlie  flag  of  the  United  States,  and 

1  one  of  their  own  in  its  stead.     They  sundered  the 

^  wbicli  was  in  fact  destroyed  so  far  as  it  was  possible 

it,  by  force,  and  so  remained,  as  long  as  they  were 

^hf  their  armies  in  the  field,  to  maintain  and  defend  the 

ion  and  Qovernment  set  up  by  them,  under  the  fiag 
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adopted  as  the  emblem  of  their  nationality.  The  Union  was 
not  only  destroyed  during  the  period  of  the  war,  but  its 
destruction  would  have  been  permanent,  had  not  the  armies 
of  the  United  States  been  able  to  break  the  power  of  the 
Government  of  the  Confederate  States,  and  restore  it  by 
force.  Had  the  seceeding  States  been  successful,  might  would 
have  compelled  the  recognition  of  the  right  of  their  cause; 
and  those  who  were  in  contemplation  of  law  rebels  and 
traitors,  by  reason  of  their  failure,  would,  on  account  of  their 
success,  have  been  distinguished  as  patriots  and  heroes. 

When  the  armies  of  th^e  Confederate  States  surrendered 
and  its  power  was  crushed,  the  people  of  the  seceding  States 
were  not  thereby  restored  to  their  former  position  in  the 
Union,  but  they  became  a  conquered  people,  subject  to  the 
fate  of  the  conquered ;  and  the  Government  of  the  United 
States,  as  it  existed  during  the  war,  became  the  conqueror, 
with  all  the  rights  and  powers  of  the  conqueror  over  theaon- 
quered.  And  the  seceding  States,  as  the  conquered,  had  do 
rights  without  the  consent  of  the  conqueror,  to  return  to  and 
restore  the  Union  which  they  had  repudiated,  and  claim  the 
protection  of  the  flag  and  the  guarantees  of  the  Constitution 
which  they  had  solemnly  renounced  and  thrown  off. 

The  position  that  has  in  effect  been  assumed  and  ingen- 
iously defended,  that  a  State  may  secede,  or  engage  in  rebel- 
lion against  the  Government  of  the  United  States,  renounce 
its  authority,  refuse  to  perform  her  obligations  as  a  State  in 
the  Union,  imprison  or  drive  the  officers  of  the  United  Statfl 
from  their  positions,  and  refuse  to  permit  them  to  exercise 
their  official  functions,  wage  war,  with  zeal  and  energy,  6^ 
years  against  the  other  States  of  the  Union,  and  if  suooeBB- 
ful,  establish  and  maintain  an  independent  rival  power,  bo^  . 
if  unsuccessful,  after  she  has  exhausted  all  her  strength  ^ 
resources  to  destroy  the  Government,  may  then,  as  matters 
right,  return  and  take  her  position  in  the  Union,  and  demtf* 
all  her  guarantees  and  privileges  as  a  member  of  the  fiutfff 
of  States  from  which  she  seceded,  or  against  which  di0i^ 
belled,  is  not  only  a  practical  absurdity,  bat  is  oontni^  ^ 
the  usages  which  govern  the  interoourse  between  dTiSm 
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nations,  if  not  contrary  to  equity  and  common  sense.  I  ven- 
tare  the  assertion  that  not  a  secessionist^  in  or  out  of  office^ 
in  the  Confederate  States^  held  any  such  doctrine  during  the 
war,  or  expected  any  such  result  in  case  of  our  failure.  The 
people  of  the  seceding  States  took  the  chances  when  they 
determined  to  withdraw  from  the  Union^  and  having  failed^ 
they  coald  not  reasonably  expect  to  escape  the  penalties  of 
defeat.  And  candor  compels  me  to  add^  that  the  terms  dic- 
tated were  not  more  rigorous  than  we^  in  the  then  embittered 
state  of  popular  sentiment^  would  have  dictated  to  them  had 
oar  positions  been  changed  and  we  had  been  the  conquerors 
and  they  the  conquered. 

If  the  Union  still  existed  during  the  war^  it  was  the  right 

of  either  party^  at  the  termination  of  hostilities^  to  resume 

^l^e  free  exercise  of  all  the  rights  and  privileges^  and  to 

detQand  that  the  other  party  faithfully  comply  with  all  the 

obligations  existing  under  or  resulting  from  it^  as  originally 

formed  and  entered  into  by  all  the  States.     This  would  seem 

^  be  a  proper  test  of  its  continued  existence.     Was  it  the 

^ight  of  both  parties,  at  the  end  of  the  war,  to  demand  its 

iteration  upon  its  original  basis  ?    If  it  existed  at  the  end 

of  the  war  it  existed  during  the  whole  period,  and  it  was  the 

'ight  of  Georgia,  or  any  other  State  of  the  Confederacy,  to 

dect  Senators  and  Representatives  who  were  not  individually 

objectionable,  who  would  have  had  a  perfect  right  to  their 

^ts  in  the  Federal  Congress.     Probably  the  most  zealous 

advocate  of  the  doctrine  that  the  Union  was  never  dissolved 

^OQld  hesitate  to  admit  this  right  in  the  seceding  States 

during  the  war.     And  yet  there  is  no  escape  from  it,  if  the 

doctrine  that  the  Union  was  never  dissolved  be  true. 

To  oay  mind  it  is  self-evident  that  if  the  conquering  States, 

^t  the  end  ofii^he  war,  had  refused  to  restore  the  Union,  or 

^  have  any  further  association  or  connection  with  the  seced- 

^S  States,  the  latter  would  have  had  no  right  to  demand  its 

'Oration,  or  to  claim  the  further  protection  of  the  Consti- 

''^tion  upon  which  the  rejected  Union  was  based.     It  follows, 

^^refore,  whatever  may  have  been  the  legal  right  of  the 

^vomment  of  the  United  States  to  exercise  jurisdiction 

Vol.  yxxTX — ^19. 
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over  the  territory  occupied  by  the  Confederate  States,  that 
the  union  between  the  States,  as  or ganked  governments,  yvhich 
existed  at  the  date  of  secession,  ceased  to  exist  when  the 
States  withdrew  from  it,  took  up  arms  against  its  authority, 
and  established  a  new  confederation   between  themselves, 
which  it  became   necessary  that  the  Government  of  the 
United  States  should  recognize  as  independent  or  destroy 
by  force.     Having  refused  to  acknowledge  its  independence, 
they  called  forth  a  million  of  armed   men   for  its  over- 
throw, which  could  only  be  accomplished  by  the  subjuga- 
tion of  its  people.     Notwithstanding  the  determined  purpose 
of  the  Southern  people,  and  the  intrepid  valor  of  the  South- 
ern armies,  this  great  task  was  accomplished  by  overwhelming 
superiority  of  numbers  and  vast  advantages  in  resources. 

When  the  Government  succeeded  in  our  subjugation,  aa» 
became  a  conquering  power,  it  acquired  the  legal  right  t^ 
dictate  the  terms  upon  which  the  conquered  States  should  t>^ 
restored  to  position  in  the  Union.     And  the  conquered  Stat^^ 
had  no  appeal  from  the  decision,  and  no  alternative  but  sul^' 
mission  to  the  terms  dictated.     If  the  conquering  power  i^ 
such  case  dictates  terms  that  are  illiberal  or  unreasonable,  i^ 
is  amenable  only  at  the  bar  of  civilization,  to  the  high  court 
of  enlightened  public  opinion,  which  may  censure,  but  wiH 
seldom  undertake  to  reverse  a  harsh  judgment  in  such  case^ 
however  much  it  may  deserve  condemnation. 

The  view  I  take  of  this  question  is  sustained  by  theactJoo 
of  the  Federal  Government  in  the  premises.  Although  tk 
Executive  and  Legislative  departments  of  that  GrovemmeD^ 
have  been  inharmonious  during  the  greater  portion  of  tli^ 
time  since  the  surrender,  there  has  been  no  disagreenMS^ 
between  them  as  to  the  position  occupied  by  the  conquei*' 
States  at  the  end  of  the  struggle.  While  they«have  agi^ 
that  the  Government  of  the  United  States  still  retained  ii> 
rightful  jurisdiction  over  the  territory  and  people  of  the  oi** 
quered  States,  they  both  hold  that  joivil  government^ 
entirely  destroyed,  and  that  all  legal  State  governments  oeiirf 
to  exist  in  these  States  during  the  war,  and  that  this  sttte^ 
things  must  continue  till  new  State  governments,  repobiiotf 
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in  form,  are  established^  under  the  control  and  with  the 
approval  of  the  Government  of  the  United  States,  whose 
dutj  it  is,  under  the  Constitution,  to  guarantee  such  govern- 
ment to  every  State  in  the  Union.  The  only  controversy 
has  been,  how  such  new  State  governments  are  to  be  estab- 
lished, and  by  what  department  of*  the  Federal  Government 
it  is  to  be  done. 

Immediately  after  the  surrender,  the  President  of  the  Uni- 
ted States  ordered  the  arrest  and  imprisonment  of  the  Gov- 
ernors of  most  of  the  Southern  States,  and  forbade  their 
Legislatures  to  assemble  on  pain  of  like  treatment;  and  in  a 
solemn  proclamation,  dated  17th  June,  1865,  he  declared  that 
the  rebellion  "has,  in  its  revolutionary  progress,  deprived 
the  people  of  the  State  of  Georgia  of  all  civil  government." 
Like  proclamations  were  issued  as  to  other  States.  He  also 
appointed  a  Provisional  Governor  for  each  State,  and  ordered 
the  election  and  assemblage  of  a  Convention  to  form  a  new 
State  government.  He  prescribed  the  qualification  of  voters 
Aod  office  holders,  and  dictated  the  leading  measures  to  be 
adopted. 

The  provisional  government  set  up  by  the  President  was 
a  military  government,  absolute  in  its  authority,  recognizing 

00  civil  government  in  the  State  except  such  as  was  appointed 
or  sanctioned  by  it.    The  President  recognized  the  authority 

01  the  military  commanders  in  these  States  to  arrest  and  try 
oitizens  by  military  courts  who  committed  crimes  punishable 
ander  the  penal  code  of  the  State  in  the  Courts  of  the  State. 

On  the  21st  of  July,  1865,  Hon.  W.  L.  Sharkey,  the  Pro- 
visional Governor  of  Mississippi,  informed  the  President  of 
^he  commission  of  a  murder  in  that  State  by  a  person  who^ 
had  no  connection  with  the  army,  and  of  his  arrest  and 
d^^ntioQ  bp  General  Slocum,  then  in  command  of  the  mill- 
^7)  who  refused  to  obey  a  writ  of  habeas  corpus  issued  by 
^  <^0)petent  Judge,  and  held  the  prisoner  for  trial  by  mili- 
^  authority,  against  which  the  Provisional  Governor  re- 
monstrated. In  reply,  the  Secretary  of  State  acknowledged 
^lie  receipt  of  the  telegram,  and  proceeded  as  follows  :  ''The 
^fesident  sees  no  reason  to  interfere  with  General  Slocum's 
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proceeding.  The  government  of  the  State  will  be  provisional 
only^  until  the  civil  authorities  shall  be  restored^  with  the 
approval  of  Congress.  Meanwhile  military  authority  can 
not  be  withdrawn/' 

These  quotations  are  sufficient  to  show  the  position  of  the 
President  upon  this  question.  He  not  only  held  all  State 
Government  destroyed  in  these  States,  but  he  held  that  do 
oivU  government  existed,  except  such  as  he  thought  proper 
to  create ;  and  he  governed  the  people  by  military  authority, 
till  such  time  as  in  his  good  pleasure,  he  ordered  the  Go- 
vernment turned  over  to  the  State  officers  elected  under  the 
Constitutions  formed  by  the  Conventions  assembled  hj  his 
direction. 

Thus  the  matter  stood,  when  Congress  assembled  at  the 
time  fixed  by  law.  The  President  submitted  his  action  to 
Congress,  and  asked  their  approval.  But  that  body,  ailef 
mature  consideration,  refused  to  recognize  the  Governments 
set  up  by  the  President,  and  claimed  that  the  power  of  re- 
constructing the  rebel  States,  by  guaranteeing  State  Go- 
vernments to  the  people,  republican  in  form,  belonged  to 
Congress,  in  whom  the  war  power  is  vested,  and  not  to  the 
President. 

On  the  2d  of  March,  1867,  Cong^ress  passed  an  Act,  by 
which  it  is  declared,  that  '^  no  legal  State  Governments 
then  existed  in  the  rebel  States,  of  which  Georgia  was  men- 
tioned in  the  Act  as  one ;  and  that  it  was  necessary  tbflt 
peace  and  good  order  should  be  enforced  in  said  States  (pj 
the  military  power  of  the  United  States),  until  Republic^ 
State  Governments  "  can  be  legally  establiahedJ'  Said  A<* 
also  declared  any  civil  government  that  may  exist  in  ^ 
States  provisional  only, ''  and  in  all  respects  subject  to  vi9 
paramount  authority  of  the  United  States,  at  afty  time  ^ 
abolish,  modify,  control,  or  suspend  the  same.'' 

Before  any  State  Government  to  be  formed  under  ^ 
Act  of  Congress  is  to  be  operative  and  valid,  the  reqflu*' 
ment  of  the  Act  is,  that  the  new  Constitution  ''shall  if^ 
been  submitted  to  Congress  for  examination  and  appf<^ 
and  Congress  shall  have  approved  the  same.''    If  Ooog<^ 
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fai  1  ^  to  approve  it^  on  examioation,  it  was  inoperative  and 
of  x^o  effect,  till  so  approved. 

IBy  a  careful  examination  of  this  Act,  and  the  subsequent 
Aolfi  passed  by  Congress  on  this  subject,  it  will  be  seen,  that 
the    position  is  boldly  and  fearlessly  assumed,  that  no  civil 
governments  existed  in  these  States  at  the  end  of  the  war,  or 
at    t;he  date  of  the  Acts.     Congress  acted  upon  the  theory 
that;  the  State  Grovernments  were  destroyed  by  the  act  of  the 
seceding  States  and  by  the  war,  and  that  no  civil  govern- 
ments existed  here  at  the  surrender,  and  that  the  Govern- 
ments set  up  by  the  President  were  illegal,  and  therefore  the 
people  were  without  any  State  Grovernments,  and  that  it  was 
the  right  of  Congress  to  abolish,  modify,  control,  or  suspend 
the    pretended  Governments  then  in  existence  at  pleasure. 
And  this  has  been  done  without  hesitation,  whenever,  in  the 
opinion  of  Congress  or  the  military  authorities,  it  was  neces- 
s^T  to  do  so  to  carry  out  the  Congressional  plan  of  recon- 
struction. 

A5  already  stated,  the  Grovernor  of  this  State  was  arrested 

^^^   imprisoned,  by  order  of  the  President,  at  the  surrender, 

*nd  a  new  Government  was  set  up  by  him,  and  a  Governor 

®^^ted  and  installed  into  oflSce.    And,  in  turn,  the  Governor 

^  elected  under  the  Constitution  formed  by  the  President's 

"^^^ation,  was  removed  from  office  by  order  of  the  Militarv 

.  ^mander  of  this  District,  and  his  place  filled  by  an  officer 

^^   the  army,  which  act  met  the  approval  of  Congress,  and 

^^^^ds  unreversed. 

-N"ow,  I  ask,  in  all  candor,  upon  what  principle  this  action 

the  Grovernment  can  be  sustained,  if  the  State  of  Georgia 

^^^  in  the  Constitutional  sense  a  State  in  the  Union  ?     I  do 

°^t   mean  to  deny,  that  the  territory  of  the  State,  by  the 

^^Ults  of  Hhe  war,  remained  within  the  jurisdiction  of  the 

^Vernment  of  the  United  States.     In  other  words,  that  the 

^^^"^ilory  was  in  the  Union,  just  as  the  territory  of  California 

^^'^  in  the  Union,  after  the  treaty  of  peace  with  Mexico,  by 

^'^ich  the  Government  acquired  it  as  part  of  her  conquest. 

^^t  while  it  was  in  the  Union,  in  a  territorial  sense,  it  had 

^^  organized  State  Oovemmentj  and  was  not,  in  the  Constitu- 
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tional  sense,  a  State  in  the  Union.    It  had  no  Senators  ai^  c? 
Representatives  in  Congress,  and  no  right  to  send  any,  till 
provision  for  their  reception   was  made  by  Congress,  ancf 
they  were  elected  and  sent  with  the  approval  of  Congress. 
So  with  the  seceding  States.     By  the  war  against  the  Gor- 
ernment  they  lost  their  position  in  the  Union  as  organized 
State  OovemmentSf  and  can  never  regain  it,  without  the  con- 
sent of  the  other  States,  made  known  by  their  Representatives 
in  Congress,  or  in  some  other  legal  way.     And  as  the  other 
States,  which  adhered  to  the  Government,  subjugated  and 
held  these  States  as  conquered  territory,  they  had  the  legal 
right,  according  to  the  laws  of  war  and  of  conquest,  to  pre- 
scribe the  terms  upon  which  they  should  be  re-admitted  aB 
States  into  the  Union  and  to  hold  and  govern  them  as  eon'' 
quered  States,  till  they  accepted  and  complied  with  the  terms^ 
so  prescribed.     So  soon  as  the  conquered  States  compile*! 
with  the  terms,  the  faith  of  the  conquering  Government  wa^ 
solemnly  pledged  to  re-admit  them  into  the  Union  agaia> 
with  all  the  rights  enjoyed  by  the  other  States.     Upon  com- 
pliance on  their  part,  it  became  the  right  of  the  conquered 
Stiltes  to  demand  that  the  pledge  be  carried  out  in  strict 
good  faith,  and  that  they  be  restored  to  the  Union,  to  enjo/ 
in  future  perfect  equality  with  the  other  States. 

As  the  organized  Government  of  Georgia,  under  which 
she  became  a  party  to  the  compact  by  which  the  Union  was 
formed,  was  destroyed  by  secession  and  war,  and  the  neif 
Government  created  by  her  in  its  stead  was  in  its  turn  des- 
troyed by  the  military  power  of  the  United  States,  leaving 
her  people  without  any  organized  civil  government,  and  ^ 
the  jurisdiction  and  power  of  the  United  States  was  re-estab* 
lished  over  her  territory  and  people,  it  became  the  dutyrf 
Congress,  in  whom  not  only  the  war  power  but  t\9B  power  to 
admit  new  States  is  vested  by  the  Constitution,  to  interpose 
and  re-establish  and  guarantee  to  the  State  a  repablictf 
form  of  government. 

This  is  not  only  an  express  obligation  resting  upon  C^ 
gress,  as  applicable  to  the  organized  States  in  the  UnioD|i'^ 
it  is  an  obligation  which,  by  implication,  has  always  beett 
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recognized  as  applicable  to  all  the  territoiy  within  the  juris- 
dictional limits  of  the  Government. 

It  is  not  the  poliojr  of  the  people  of  the  United  States  to 
hold  any  territory  of  proper  limits,  which  has  sufficient 
population  to  form  a  State,  whose  people  are  desirous  of 
State  government,  long  in  a  territorial  condition,  subject  to 
the  control  of  Congress.  But  it  is  the  well-settled  practice 
of  the  Grovemment  to  allow  the  people  of  such  territory 
Qoder  the  supervision  of  Congess^  to  form  a  Constitution  and 
organize  a  State  (Government,  republican  in  form,  and  to 
admit  the  State  so  organized  into  the  Union,  on  terms  of 
perfect  equality  with  the  other  States.  The  policy  is  the 
saine^  no  matter  how  the  territory  is  acquired,  whether  by 
cession  by  a  State,  as  in  case  of  the  North- Western  territory 
hy  Virginia,  or  the  territory  of  Alabama  and  Mississippi  by 
(^rgia,  or  by  purchase,  as  in  case  of  Louisiana  and  Florida, 
^r  by  conquest,  as  the  result  of  war  with  a  foreign  power,  as 
in  case  of  California  and  other  territories,  or  by  subjugation 
of  Seceded  States,  as  in  case  of  South  Carolina,  Alabama,  and 
other  States. 

In  carrying  this  guarantee  into  effect,  Congress  may  re- 
qoire  that  the  new  State  Constitution  shall  contain  certain 
fundamental  ideas  on  great  questions  of  public  policy,  as  has 
^n  done  in  case  of  new  States  organized  out  of  part  of  the 
territory  of  the  United  States,  where  it  was  required  that 
slavery  or  involuntary  servitude,  except  as  a  punishment  for 
^^e,  should  by  the  Constitution  of  the  State,  be  forever  pro- 
liibited,  or  the  State  should  not  be  admitted  under  it.     If 
Congreas  may  require  the  adoption  of  the  above  provision  as 
P^t  of  the  State  Constitution^  why  may  it  not  require  or 
Permit  any  other  like  provision,  as  for  instance,  that  the 
institution  shall  contain  a  clause  denying  to  the  Courts  of 
the  State  organized  under  it,  jurisdiction  to  enforce  any  con- 
^,  the  consideration  of  which  is  a  slave?    If  Congress 
has  power  to  require  that  the  one  be  adopted  as  part  of  the 
State  Constitution,  why  has  it  not  power  to  require  or  per- 
mit the  other? 
Apply  the  rule,  so  well  established  in  practice,  to  the  con- 
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quered  States,  and  it  will  be  found  equally  applicable.    Soon 
after  the  surrender,  the  President  of  the  United  States  re- 
quired the  Conventions,  assembled  under  his  order  in  tbe 
conquered  States,  to  insert  in  their  State  ConstitutioDS  a 
clause  abolishing  slavery,  without  any  provision  for  compen- 
sation to  the  owners  of  slaves,  and  that  the  legislatures,  to  be 
assembled  under  the  new  Constitutions,  give  their  assent  to 
an  amendment  of  the  Constitution  of  the  United  States  to 
the  same  effect.     At  that  time,  the  President  was  understood 
to  be  the  representative  of  the  conquering  Grovernment,  and 
his  dictation  was  considered  its  requirement.     What  was  the 
result?    One  of  the  most  intelligent  Conventions  that  eve^ 
assembled  in  Georgia,  composed  of  some  of  her  ablest  Coi^^ 
stitutional  lawyers  and  most  profound  statesmen,  gave  thei  ^ 
assent  to  this  provision,  and  inserted  it  in  the  Constitutio<^ 
of  the  State,  without  pretending  to  question  the  right  of  tb^ 
conqueror  to  make  the  requirement.     The  Constitution  re- 
cites, that  the  Grovernment  of  the  United  States,  as  a  war 
measure,  has  proclaimed  all  slaves  held  or  owned  in  thi^ 
State  emancipated  from  slavery,  and  that  the  proclamatiofl 
has  been  carried  into  full  practical  effect,  and  then  declares, 
that  "there  shall  henceforth  be  within  the  State  of  Georgia 
neither  slavery  nor  involuntary  servitude,  save  as  punish- 
ment for  crime,  after  legal  conviction  thereof."     It  is  true^  a 
proviso  is  added,  saving  the  right  of  any  citizen  of  the  State 
to  make  his  claim  for  compensation  upon  the  "justice  and 
magnanimity"  of  the  Government  of  the  United  States.  Bot 
the  Convention  itself  abolished  slavery  absolutely,  withoflt 
making  any  provision  for  compensation;  and  probably fl<^ 
member  of  it  expected  that  the  Government  of  the  Unitel 
States  would  make  any. 

Here  was  an  absolute  acquiescence  by  the  intelligence  o* 
Georgia,  assembled  in  Convention,  in  the  doctrine  that  tk 
conqueror  had  the  right  to  dictate  the  terms  of  settlemestt' 
the  conquered,  who  were  bound  to  submit  to  and  cany  tlu* 
into  effect.  The  result  of  this  action  was  the  destmctioD^ 
nearly  half  the  taxable  property  of  the  State.  This  haaaio^ 
been  approved  by  the  Congress,  which  is  the  1^1  reprtK'*' 
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tative  of  the  conqaering  powers,  and  is  now  irrevocably  fixed 
upon  the  people  of  the  State. 

Now  I  ask  whether  this  action  of  the  people  of  Georgia  in 
abolishiDg  slavery  under  the  dictation  of  tke  President  of  the 
United  States,  without  compensation  to  the  owners,  when  the 
propertj  of  the  slave-holder  in  his  slave  was  guaranteed  by 
the  Constitution  and  laws  of  the  United  States,  is  to  be  upheld 
by  the  Courts  of  the  States  and  of  the  Union ;  and  if  so,  upon 
what  principle  ?  That  it  is  to  be  sustained  no  one  questions* 
But  how  ?  It  can  only  be  done  upon  the  principle  that  the 
State  was  conquered,  and  that  she  acted  in  obedience  to  the 
requirement  of  the  conquerer,  that  the  reconstruction  of  the 
Government  is  a  great  political  problem  to  be  solved  by 
the  law-making  power  of  the  United  States,  whose  province 
It  is  to  decide  what  the  new  State  Ccmstitution  shall  contain, 
prior  to  the  admission  of  the  State  into  the  Union,  and  to 
detennine  when  the  new  Government  is  republican  in  form. 
And  when  such  decision  is  made,  and  the  new  Constitution 
^  Government  of  the  State  has  been  examined  and  ap- 
pn)ved  by  Congress,  and  the  State  admitted  under  it,  the 
Gourts  will  conform  to  the  decision  of  the  department  of  the 
Government  having  jurisdiction  over  the  question,  and  will 
<*rry  it  out  without  going  behind  it  to  look  into  the  grounds 
open  which  it  was  made. 

If  the  people  of  Georgia  in  Convention,  acting  under  the 
control  of  the  Congress  of  the  United  States,  may  abolish 
slavery,  without  compensation,  and  thereby  destroy  the  prop- 
erty of  the  slaveholder  in  his  slave,  why  may  they  not,  under 
*he  same  power  and  control,  deny  to  the  Courts  organized  by 
them,  power  to  enforce  an  obligation  given  for  a  slave  ?  Was 
^ot  the  right  of  property  in  the  slave  as  fully  protected  by 
^^  Constitution  and  laws  of  the  United  States,  as  the  right 
of  the  vendor  from  whom  he  purchased,  in  the  note  given  for 
tl^e  same  slave  ?  If  the  new  State  Constitution  formed  under 
Mie  sapervision  of  Congress  may  destroy  the  one,  why  may 
*Uot  deny  jurisdiction  to  enforce  the  other? 

Upon  what  principle  of  justice  or  equity  can  the  Govern- 
ment enforce  the  payment  of  all  notes  given  for  slaves^  in 
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the  hands  of  vendors,  when  the  slaves  for  whom  they  were 
given,  who  were  generally  warranted  by  them  to  be  slaves 
for  life,  were  emancipated  by  the  Government  in  the  hands 
of  the  vendees,  without  compensation,  and  in  many  cases 
without  any  pretence  of  fault  on  their  part  ?  What  solid 
distinction  in  principle  can  be  drawn  between  the  right  of 
property  in  a  slave,  and  the  right  of  property  in  a  note 
given  for  the  same  slave?  If  the  Gt)vernment  of  the  United 
States  may  compel  the  destruction  of  the  one,  why  mav  it 
not  compel  or  permit  the  organization  of  Courts,  in  a  State 
applying  for  admission  into  the  Union,  without  jurisdiction 
to  enforce  the  other? 

It  is  a  well  established  doctrine  that  the  Constitution  or 
laws  of  a  State  passed  prior  to  its  admission  into  the  Union, 
which  were  examined  and  approved  by  Congress,  when  Ac 
State  was  admitted,  are  not  subject  to  be  reviewed  or  set  aside 
in  the  Courts  of  the  Union,  on  the  ground  that  they  impair 
the  obligation  of  contracts. 

This  question  arose  at  an  early  period,  under  a  statute 
passed  by  the  Legislature  of  Virginia,  the  year  before  she 
became  a  member  of  the  Union,  and  it  was  held  by  the  Su- 
preme Court  of  the  United  States,  5  Wheat.,  420,  that,  the 
provision  as  to  the  obligation  of  contracts,  did  not  extend  to 
a  State  law  enacted  before  the  Constitution  of  the  United 
States  went  into  operation,  and  Virginia  became  a  member 
of  the  Union  under  it. 

In  the  case  of  Scott  et  al.,  vs.  Jones,  5th  How.  343,  whick 
depended  upon  the  validity  of  an  Act  of  incorporation  grant- 
ed by  the  Legislature  of  Michigan,  at  a  time  when  Congress 
had  not  recognized  her  as  a  State  in  the  Union,  the  s^ 
Court  held,  that  in  order  to  give  it  jurisdiction,  the  statoi^ 
the  validity  of  which  is  drawn  in  question,  must  be  pas*^ 
by  a  State,  a  member  of  the  Union,  and  a  public  body  owi< 
obedience  and  conformity  to  its  Constitution  and  laws;  tW 
if  public  bodies  not  duly  organized  or  admitted  into  iw 
Union,  undertake  as  States  to  pass  laws  which  might  €0* 
croach  on  the  Union,  or  its  granted  powers,  audi  oorf^ 
would  have  to  be  reached,  either  by  the  power  of  the  Uni* 
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to  pat  down  insarrections,  or  by  the  ordinary  penal  laws  of 
the  States  or  territories  within  which  these  bodies  are  situated 
and  acting.  In  other  words,  the  Supreme  Court  of  the 
United  States  will  not  undertake  to  review  the  action  of  a 
State  L^lature  or  Court,  or  to  set  aside  Acts  of  the  State 
Legislature,  or  decisions  of  the  State  Courts,  enacted  or  pro- 
noaoced  when  the  State  is  not,  with  an  organized  govem- 
mcnty  a  member  of  the  Union.  In  this  case  Mr.  Justice 
Voodberry,  delivering  the  opinion  of  the  Court,  says,  that 
iQ  order  to  give  that  Court  jurisdiction  under  the  25th  sec- 
tion of  the  judiciary  Act :  "There  must  be  an  act  of  solem- 
nity and  importance,  such  as  a  statute,  and  the  statute  must 
l)e  by  a  State,  a  member  of  the  Union,  and  a  public  body 
owing  obedience  and  conformity  to  its  Constitution  and  laws. 

This  seems  to  have  been  settled  by  this  Court,  as  the 
meaning  of  the  word  "State,"  when  empowering  one  to  bring 
an  action.  It  must  be  a  member  of  the  Union,  Cherokee 
Nation  vs.  Georgia,  5  Pet.  18.  And  it  is  not  enough  for  it 
to  be  an  organized  political  body  within  the  limits  of  the 
Union.''  "In  conformity  with  this,  when  it  is  required  that 
8  party  should  be  a  citizen  of  a  different  "State"  in  order  to 
give  a  Circuit  Court  jurisdiction,  it  has  been  held  it  is  not 
sufficient  to  be  a  citizen  of  the  District  of  Columbia,  (Peter's 
C.  C.  Reps.  64,  2  Cranch,  445,)  or  a  citizen  of  a  territory,  1 
^heat,  90,  but  the  party  must  belong  to  a  State  in  the 
Union,  one  of  the  members  of  the  Confederacy." 

In  the  same  case,  Mr.  Justice  McLean,  who  delivered  a 
dissenting  opinion,  says :  "no  act  of  the  people  of  a  territory 
without  the  sanction  of  Congress  can  change  the  territorial 
oto  a  State  Government.  The  Constitution  requires  the 
"fisent  of  Congress  for  the  admission  of  a  State  into  the 
Jnion,  and  the  United  States  guaranty  to  every  State  in 
lie  Union  a  republican  form  of  government.  Hence  the 
ecessity,  in  admitting  a  State,  for  Congress  to  examine  its 
Wtitution.'' 

In  the  case.  League  vs.  De  Young,  e<  aZ.,  11  How.,  185, 
le  Supreme  Court  held,  that  an  Act  passed  by  the  Legisla- 
re  of  Texas,  j>nor  to  her  admission  into  the  Union,  could 
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not  be  set  aside^  on  the  ground  that  it  impaired  the  obliga- 
tion of  contracts.  In  that  case^  Mr.  Justice  Grier,  delivering 
the  unanimous  opinion  of  the  Court,  says :  "  If  the  Congress 
of  Texas  had  abolished  all  these  certificates,  whether  fraudu- 
lent or  genuine,  or  if  the  people  oi  Texas  had  done  the  same 
thing,  by  their  Constitution  adopted  before  their  admission 
as  a  State  in  the  Union,  their  right  to  do  so  could  not  be 
questioned  by  this  Court,  under  any  power  conferred  upon 
them  by  the  twenty-fifth  section  of  the  Judiciary  Act." 
"There  is  no  allegation  that  the  Legislature  of  the  Stat« of 
Texas  has  passed  any  law  impairing  the  obligation  of  coo- 
tracts,  or  affecting  vested  titles  guaranteed  by  the  Treaty  of 
Union,  since  that  State  has  been  admitted  as  one  of  tbe 
States  of  this  Union."  This  ruling  was  affirmed  afterwarfs 
in  the  case  of  Herman  vs.  Phalen,  14  How.,  79. 

If  the  right  of  the  people  of  Texas  to  incorporate  a  provi- 
sion impairing  the  obligation  of  contracts  into  their  Consti- 
tution, formed  preparatory  to  admission  into  the  Union, 
cannot  be  questioned  by  the  Supreme  Court  of  the  United 
States,  how  can  the  right  of  the  people  of  Georgia,  in  fonning 
their  Constitution  under  the  dictation  and  supervision  of 
Congress,  to  insert  into  it  any  provision  necessary  to  their 
well-being  and  prosperity,  be  questioned  by  that  high  tn* 
bunal  ?  provided  no  act  is  done  which  Congress  is  forbidi** 
by  the  Constitution  to  do. 

As  already  stated,  the  Constitution  makes  it  the  datjv 
Congress  to  guarantee  to  each  State  in  the  Union  a  repaUi' 
can  form  of  government.  In  the  case  of  Luther  vs.  Borden, 
7  How.,  1,  the  question  arose,  who  was  to  judge  what  Gov- 
ernment in  a  State  is  the  established  one,  and  whether  it* 
republican  in  form?  Chief  Justice  Taney^  who  was  onerf 
the  ablest  and  truest  exponents  of  the  doctrine  of  the  SUts 
right  school,  in  delivering  the  opinion  of  the  Court,  9ji» 
"Under  this  article  of  the  Constitution,  it  rests  with O*" 
gress  to  decide,  what  Government  is  the  established  oiw*^ 
State.  For,  as  the  United  States  guarantees  to  eachShfc* 
republican  government.  Congress  must  necessarily  *owi 
what  Government  is  established  in  the  State^  before  it  <* 
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determine  whether  it  is  republican  or  not.  And  when  the 
Senators  and  Representatives  of  a  State  are  admitted  into 
the  Councils  of  the  Union^  the  authority  of  the  Grovernment 
onder  which  they  are  appointedi  as  well  as  its  republican 
ohancteFy  is  recognized  by  the  proper  Constitutional  author- 
itf.  And  its  decision  is  binding  on  every  other  department 
of  the  Grovernment^  and  coald  not  be  questioned  in  a  judicial 
tribunal/'  Again,  **  No  one^  we  believe^  has  ever  doubted 
the  proposition^  that  according  to  the  institutions  of  this 
ooQBtrj,  the  sovereignty  in  every  State  resides  in  the  people 
of  the  State^  and  that  they  may  alter  and  change  their  form 
of  government  at  pleasure.  But  whether  they  have  changed 
it  or  not^  by  abolishing  an  old  government  and  establishing 
a  new  one  in  its  place^  is  a  question  to  be  settled  by  the 
jpoliiml  power.  And  when  that  power  has  decided^  the 
Omii  are  bound  to  take  notice  of  its  decisions^  and  to  foUow 
iheaC 

As  the  result  of  the  foregoing  authorities^  and  others 
irhich  might  be  cited,  I  think  it  safe  to  lay  down  the  pro- 
positioo,  that  Congress,  as  its  powers  are  now  construed  by 
the  highest  judicial  authority,  and  settled  by  the  verdict  of 
the  American  people  during  the  period  of  the  war  and  since 
ite  termination,  has  power  when  a  State  whose  territory  is 
^thin  the  jurisdictional  limits  of  the  Government  applies 
for  admission  into  the  Union  as  a  State,  to  require  as  a«  con- 
ation precedent  to  admission,  the  adoption  of  any  measure, 
^  part  of  its  Constitution,  which  Congress  in  its  legislative 
capacity  has  power  to  enact  and  enforce. 

It  has  been  adjudged,  that  the  provision  of  the  Constitu- 
tion of  the  United  States  now  under  consideration,  which 
prohibits  a  State  to  pass  any  law  impairing  the  obligation  of 
^fitracts,  does  not  apply  to  Congress,  though  such  power  is 
'^'ed  to  the  States  individually.  See  Evans  vs.  Eaton, 
^eters^  C.  C.  R,  337 ;  Sedgwick  on  Statutory  and  Constitu- 
onal  Law,  617.  As  the  Constitution  does  not  prohibit 
ongress  to  pass  such  a  law,  Congress  may  require  or  per- 
it  a  State  to  insert  such  provision,  if  justice  or  sound 
»licy  reqaircB,  in  its  Constitution,  preparatory  to  admission 
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into  the  Union ;  and  if  it  is  inserted  and  approved  by  Con- 
gress prior  to  the  admission  of  the  State,  and  applies  to  a 
class  of  contracts  previously  made,  the  Courts  of  the  Union 
have  no  power  to  interfere  and  set  aside  such  Constitution  of 
the  State,  or  any  part  of  it,  after  it  has  been  decided  to  be 
republican  in  form,  and  has  been  approved  and  accepted  by 
the  political  power  which  alone  has  jurisdiction  in  such  case, 
and  whose  decision  it  is  the  "  duty  of  the  Courts  to  follow." 

But  it  does  not  follow,  as  the  result  of  this  doctrine,  that 
there  is  no  limit  to  the  power  of  Congress  in  prescribing 
terms  to  a  State  applying  for  admission  into  the  Unioo. 
Whenever  a  power  is  denied  by  the  Constitution  to  both  the 
Congress  and  the  States,  a  provision  in  the  State  Constita- 
tion  in  violation  of  it,  though  dictated  or  approved  by  Con- 
gress prior  to  admission,  would  be  null  and  void.     As  an 
instance,  both  Congress  and  the  State  are  expressly  prohi- 
bited by  the  Constitution  to  grant  any  title  of  nobility,    is 
neither  the  State  nor  Congress  has  power  to  make  any  such 
grant,  and  as  the  action  of  the  State  attempting  it  woald  he 
void,  Congress  could  not  legalize  that  action,  or  give  it  an/ 
validity  or  force.     But  if  Congress  possessed  such  poorer, 
and  the  State,  having  no  such  power,  inserted  such  a  provi- 
sion in  her  Constitution  prior  to  admission  into  the  Unioo, 
and  Congress  ratified  and  approved  her  action,  and  acoeptei 
her  Constitution  containing  the  provision,  this  would  l^i* 
it,  and  the  Courts  would  have  no  right  to  interfere,  and  set 
aside  the  action  of  the  State  so  ratified  by  Congress. 

I  think  it  very  clear,  from  what  has  already  been  W 
that  the  State  of  Georgia,  under  the  dictation  and  with  the 
approval  of  Congress,  in  the  formation  of  a  Constitution  fc' 
the  new  State  Government,  had  power  to  deny  to  her  Cotrt 
organized  under  said  Constitution,  and  sworn  to  support i^ 
all  jurisdiction  to  enforce  contracts  for  the  price  or  hire' 
slaves,  after  slavery  had  been  abolished  by  the  State  obo* 
the  dictatioa  of  the  conqueror,  without  compensation  to t>* 
owners. 

Did  Congress  sanction  that  part  of  the  Constitution  o^^^ 
under  consideration  ?    Unquestionably  it  did    The  0»sh" 
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tution  formed  by  the  Convention  of  the  people  of  tliis  State^ 
and  submitted  to  Congress  for  examination  and  approval, 
denied  to  all  Courts  under  it  jurisdiction  to  try  or  determine 
any  suit  against  any  resident  of  this  State,  upon  any  con- 
tract or  agreement  made  or  implied,  or  upon  any  contract 
made  in  renewal  of  any  debt,  existing  prior  to  the  first  day 
of  June,  1865. 

To  this  general  denial  of  jurisdiction,  there  were  seven 
classes  of  exceptions.  The  seventh  was  in  these  words :  ^'  In 
all  other  cases  in  which  the  General  Assembly  shall  by  law 
give  said  Courts  jurisdiction.  Provided,  that  no  Court  or 
officer  shall  have,  nor  shall  the  General  Assembly  give, 
jurisdiction  or  authority  to  try,  or  give  judgment  on,  or  en- 
force, any  debt,  the  consideration  of  which  was  a  slave  or 
slaves,  or  the  hire  thereof." 

Congress,  upon  examination,  and  after  mature  delibera- 
tion, struck  out  the  whole  of  said  section  relating  to  the 
denial  of  jurisdiction,  except  the  said  proviso  to  said  seventh 
exception,  and  retained  the  proviso  as  part  of  the  Constitu- 
tion of  the  State.  Thus,  the  provision  now  under  consi- 
deration retains  its  position  in  the  Constitution,  with  the 
n^arked  and  particular  sanction  and  approval  of  Congress. 

As  Congress  disapproved  the  Constitution  submitted  by 
the  Convention  of  Georgia,  called  in  obedience  to  the  Acts 
of  Congress,  and  amended  it  by  striking  out  certain  parts 
rf  it,  which  the  Legislature  of  the  State,  which  has  no  au- 
thority to  make  or  amend  a  Constitution,  and  was  elected 
for  no  such  purpose,  was  required  by  Congress  to  sanction, 
'tis  evident  that  the  Constitution  under  which  we  now  live, 
*>Jd  under  which  this  Court  is  organized,  is  not  the  Consti- 
jfcition  formed  by  the  Convention,  and  ratified  by  the  people 
Georgia ;  but  it  is  the  Constitution  as  amended  and  ap- 
red  by  the  Congress  of  the  United  States,  by  virtue  of 
authority  as  the  conquering  power  to  dictate  a  form  of 
iment  to  the  conquered,  which  is  accepted  by  the  peo- 
of  the  State  as  an  act  of  obedience  to  the  conqueror,*  and 
IB  a  matter  of  free  will  or  voluntary  sanction. 
fhepiwent  Constitution  of  this  State  having  been  dictated 
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hj  Congress^  as  the  representative  of  the  conqueror^  and  ac- 
cepted by  the  people  of  the  State  in  obedience  to  the  require- 
ment of  the  conqueror,  Congress  is  presumed  to  have  sanc- 
tioned every  word  and  line  of  it,  which  upon  examination 
Congress  did  not^  while  amending  it,  require  to  be  striekcD 
out  or  changed.  If  then  the  obligation  of  the  contract  under 
consideration  to  pay  money  for  slaves  has  been  impaired,  it 
was  done  by  Congress  and  not  by  the  State,  and  there  is  no 
violation  of  the  tenth  section  of  the  first  article  of  the  Con- 
stitution of  the  United  States,  which  does  not  apply  to 
Congress. 

But  I  do  not  desire  to  be  understood  as  resting  this  case 
upon  the  strict  letter  of  the  law  alone,  or  as  intimating  that 
Congress  or  the  Convention  has  violated  any  principle  of 
equity  or  justice,  by  inserting  in  the  Constitution  of  this 
State  the  clause  denying  jurisdiction  to  the  Courts  to  enforce 
any  contract  of  this  character.    Their  action  can  be  defended 
not  only  upon  solid  legal  principles,  but  in  the  forum  of 
equity  and  good  conscience.     During  the  period  of  the  war, 
rights  of  every  character  were  destroyed,  and  propertj^of 
every  description  swept  away  by  the  deluge  of  destruction 
which  prostrated  every  interest  before  it;  and  it  would  be 
alike  rigorous  and  unjust  to  hold  that  creditors  were  the 
only  class  whose  property  was  insured  against  the  contiD- 
gencies  and  losses  incident  to  the  war ;  that  a  bond,  note,  or 
mortgage  was  the  only,  property  too  sacred  to  be  touched, 
and  too  secure  to  be  affected  during  the  general  wreck  of 
fortunes,  and  ruin  of  families. 

In  my  opinion,  the  rights  of  creditors  in  the  conquered 
States,  who  had  sold  slaves,  were  no  more  sacred,  and  no  more 
entitled  to  protection  at  the  hands  of  Congress,  in  the  forms^ 
tion  of  the  new  State  Government  under  the  Constitution  of 
the  United  States,  than  were  the  rights  of  the  slaveholder^ 
many  of  whom  were  Union  men  to  the  last.  And  if  ^ 
State  of  Greorgia  had  the  power,  under  the  supervision,  ^ 
with  'the  sanction  of  Congress,  to  insert  in  her  Constitutioo  * 
provision  destroying  the  rights  of  the  loyal  slaveholder  with- 
out compensation^  she  had  the  same  power,  under  the  ^^^ 
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ctJoD,  to  insert  in  her  Constitution  a  provision  denying  to 
Courts  jurisdiction  to  enforce  the  collection  of  bonds, 
rtgages,  or  promissory  Dot«  given  for  slaves.  The  one 
Id  be  no  more  legally  sacred  than  the  othe;,  and  had  no 
her  Constitutional  guarantee  for  its  protection. 
Cbe  State  has  not  pretended  to  destroy  the  obligation  of 
)  class  of  contracts.  She  has  simply  said,  with  the  sano- 
1  of  Congrera  in  forming  her  new  government,  that  her 
arts  shall  have  no  jurisdiction  to  enforce  them. 
The  supreme  political  power,  with  exclusive  jurisdiction 
ar  the  subject  matter,  acting  within  the  scope  of  its  au- 
mty,  in  creating  a  new  State  Government,  and  making  a 
w  ConstitntioQ  for  Georgia,  having  in  the  creation  of  her 
diciaiy  as  part  of  that  government  thought  proper  to  deny 
>iUher  Courts  jurisdiction  to  enforce  the  class  of  contracts 
iliich  is  the  subject  matter  of  this  litigation,  the  Judge  of 
^Superior  Court  in  this  case,  having  taken  a  solemn  oath 
»  support  said  Constitution,  did  not  err  in  refusing  to  a»- 
nme  jurisdiction  which  it  expressly  denies  to  said  Court 

It  jg  thesefore  ordered  that  the  judgment  of  the  Sup^or 
Oowt  be  a£Brmed. 

j,  McCiY  J.,  concurred,  but  furnished  no  opinion. 

rwi&KSB  J.,  dissented.    See  his  opinion  in  the  next  case. 
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Wm.  White,  plaintiff  in  error,  vs.  John  R.  Hart  et  a/., 

defendant  in  error. 

The  Courts  of  Georgia,  organized  under  the  Constitution  of  1868,  have 
no  jurisdiction  or  authority  to  try,  or  give  judgment  on,  or  enforce 
any  debt,  the  consideration  of  which  was  a  slave  or  slaves,  or  the  hire 
thereof.    Warner,  J.,  dissenting. 

Jurisdiction.     Slave  note.    Before  Judge  Parrott.  Chat- 
tooga Superior  Court.     March  Term,  1869. 

Hart  and  W.  D.  Davis,  his  security,  in  1859,  gave  to 
White,  their  promissory  note,  due  the  1st  of  March,  1860, 
and  White  sued  them  on  the  same.  At  March  Term,  1869, 
the  defendants  plead  that  the  consideration  of  said  note  was 
a  slave,  and  insisted  that,  for  that  reason,  the  Court  could 
not  try  the  cause.  Plaintiff's  counsel  objected  to  said  plea, 
upon  the  ground  that,  being  dilatory,  it  came  too  late.  This 
objection  was  overruled.  They  then  demurred  to  the  plea- 
The  Court  overruled  the  demurrer,  and,  it  not  being  denied 
that  said  note  was  given  for  a  slave,  dismissed  the  cause  for 
want  of  jurisdiction.  Plaintiff's  counsel  say  that  the  Court 
erred  in  allowing  said  plea  filed  at  said  term,  in  overruliog 
said  demurrer,  and  in  dismiasing  said  cause. 

E.  N.  Broyles,  A.  R.  Wright,  F.  A.  Kirby,  for  plain- 
tiff in  error,  as  to  the  time  of  filing  said  plea,  cited  I*"* 
win's  Code,  sections  3412,  3404,  3406;  27  Ga.  R.,  172204; 
382,  28th,  546-7,  26th,  170 ;  as  to  jurisdiction,  Par.  1,  Sec- 
tion 10,  Art.  1,  Constitution  U.  S. ;  37  Ga.  R.,  613,  632; 
How.  R.,  311,  315  to  318  ;  6th,  301, 12th,  1, 15th,  304, 1«* 
370 ;  2  Wal.  R.,  23, 4th,  535 ;  41  Miss.  R.,  119  (3),  130, 131; 
Sedg  Stat,  and  Const.  L.,  643,  653,  658-9,  663 ;  37  Ga.  A 
127-9,  193,  137,  139  to  155 ;  Menge  vs.  Gilmore,  1  Ctf.  ^ 
Repos.,  34 ;  Nevada  St.  R.,  327 ;  8th  Wheat.  R.,  76, 12th,8<I, 
350 ;  28th  Ga.  R.,  351 ;  4th  Wheat.  R.,  197,  8th  17,75,'*i 
15  Howard,  306,  310,  311,  319;  3d,  707,  717;  4th  WiL^ 
550 ;  7th  Cranch  R.,  43 ;  2  Story  on  Const.,  section  1381. 

T.  W.  Alexander,  Harvey  and  Soott,  for  defintoi- 
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Beowk,  C.  J. 

We  are  of  opinion  that  the  Court  did  not  err  under  our 
very  liberal,  and  I  may  say,  rather  loose  system  of  pleading, 
and  under  the  new  Constitution  of  this  State,  in  permitting 
the  defendants  in  the  Court  below  to  file  their  plea  to  the 
jurisdiction  at  the  time  it  was  offered. 

Upon  the  main  point  in  this  case  we  affirm  the  judgment 
of  the  Court  below  for  the  reaaouA  given  in  the  case  of  At- 
Jred  SJtorter,  vs.  J.  X.  CbW  d  al.,  arUe. 

McCjlt,  J.,  concurred  in  this  judgment,  but  furnished  do 
opinion. 

Washeb,  J.,  dissenting. 

M  the  time  the  contract  was  made  and  consummated  be- 
tveea  the  contracting  parties  in  this  case,  to-wit;  on  the 
9th  Aij  of  Febtasry,  1859,  slavea  were  held,  under  the  then 
existing  laws  of  this  State,  as  property,  and  were  recognized 
SBuicii,  not  only  by  the  then  existing  laws  of  this  State,  but 
were  80  recognized  by  the  Constitution  of  the  United  States, 
and  constituted  a  legai  and  valid  consideration  for  that  con- 
ti^ct.  The  existing  laws  of  the  State,  at  the  time  the  con- 
''■ct  was  made,  imposed  a  legal  ohUgaiion  upon  the  makers 
<>f  the  note,  to  perform  their  contract,  in  accordance  with  its 
'''Dsand  stipulations.  The  t«nth  section  of  the  first  artiole 
"<  tile  Constitution  of  the  United  States  declares,  that :  "No 
.  '^ihallpassany&iioimpiuring  the  obligation  of  contracts." 
I -uie  seventh  paragraph  of  the  seventeenth  section  of  the 
1^  article  of  the  Constitution  of  Georgia,  of  1868,  de- 
■:  "That  oo  Court  or  officer,  shall  have,  nor  shall  the 
1  Assembly  give  jurisdiction,  or  authority,  to  try  or 
hjodgmcnt  on,  or  enforce  any  debt,  the  consideration  of 
D  was  a  slave  or  slaves,  or  the  hire  thereof."  The  Con- 
D  of  this  State  is  the  fundamental  law  thereof;  still  it 
I  of  the  Stale;  and  when  it  impairs,  or  destroys  the 
1  of  prior  contracts,  valid  by  the  existing  laws  of  the 
■  to  its  adoption,  it  is  oa  clearly  wUhin  the 


308         SUPREME  COURT  OF  GEORGIA. 

White  vs.  Hart  et  ol. 

prohibition   of  the   Constitution  of  the  United  States,  as 
any  other  law  of  the  State.     If  no  State  can  pass  any  law 
impairing  the  obligation  of  contracts,  no  State  can  pass  any 
law  destroying  the  obligation  of  contracts.     This  clause  of 
the  Constitution  of  1868,  not  only  impairs,  but  destroys  the 
obligation  of  the  contract,  as  the  same  existed  under  the 
laws  of  the  State  at  the  time  the  contract  was  made,  by  de- 
nying oS  remedy  to  one  of  the  contracting  parties,  for  the  en- 
forcement of  that  obligation  under  the  laws  which  existed, 
and  created  that  obligation,  a>t  the  time  the  conirad  was  made, 
and  to  that  extent,  is  a  palpable  violation  of  the  Constitution 
of  the  United  States,  which  is  the  paramount  law  of  the  land] 
and  is,  therefore  null  and  void.     To  escape  from  this  conclu- 
sion, and  to  take  this  case  out  of  the  Constitutional  prohibi- 
tion, the  majority  of  the  Court  assume  that  Georgia  was  not 
a  State  in  the  Union  at  the  time  of  the  adoption  of  the  Con- 
stitution of  1868,  that  the  adoption  and  ratification  of  that 
Constitution  was  not  the  action  of  the  people  of  the  Stat^ 
but  of  Congress,  and,  therefore,  the  tenth  section  of  the  first 
article  of  the  Constitution  of  the  United  States  has  no  appli- 
cation.    This  a^suvied  position  of  the  majority  of  the  Court, 
was  examined  and  discussed  in  my  dissenting  opinion  in  the 
case  of  Hardeman  vs,  DovmeVj  (ante),  decided  at  the  present 
term  of  the  Court,  and  will  not  be  again  repeated  here,  ft 
would  have  been  much  more  satisfactory,   however,  if  the 
majority  of  the  Court,  even  upon  their  own  theory,  had 
shown  when  and  where  Congress  derived  the  power  to  r^ 
pudiate  and  confscaie  private  contracts.     The  truth  is,  that 
prior  to  the  emancipation  of  slaves,  at  the  time  when  thi» 
contract  was  made,  in  1859,  it  was  a  legal  and  valid  contrarf 
under  the  then  existing  laws  of  the  land,  as  much  so  as  «»f 
other  contract  whatever.      The  plaintiff  had  a  legcd  w*» 
right  in  that  contract,  of  which,  neither  Congress  nor  tb 
State,  could  deprive  him,  without  violating  the  fundamco* 
principles  of  the  social  compact,  and  the  fundamental  prio^ 
pies  of  the  law,  as  the  same  has  existed  in  England,  and  ^ 
this  country,  from  the  time  of  Magna  Charta  down  to  W» 
present  time.    2nd  Bl.  Com.,  436 ;  Revised  Code,  secti** 


ATLANTA,  JUNE  TERM,  1869.  309 


White  vs.  Hart  et  al. 


mi  6.  The  emancipation  of  slaves  by  war,  is  one  thing, 
he  repadiation  and  confiscation  of  private  contracts  between 
adividiials,  is  another  and  very  different  question.  The 
06S  of  slave  property  by  emancipation,  should  fall  upon  him 
rho  was  the  owner  of  that  property  at  the  time  emancipa- 
ion  took  place.  Contracts  made  between  indivichuils  for 
^hich  slave  property  was  the  consideration,  prior  to  the  time 
•f  emancipation,  were  as  legal  and  valid  as  any  other  con- 
racte,  and  as  much  under  the  protection  of  the  Constitution 
f  the  United  States,  as  any  other  class  of  contracts,  and 
?ere  recognized  and  enforced  in  every  State  of  the  Union, 
n  Commonwealth  vs.  Ames,  18  th  Pickering's  Reports,  215, 
^ief  Justice  Shaw,  said :  ^'If  a  note  of  hand,  made  in 
"^ew  Orleans,  were  sued  on  here,  and  the  defence  should  be 
bat  it  was  a  bad  consideration,  because  given  for  the  price 
>f  a  slave  sold,  it  may  be  well  admitted  that  such  a  defence 
»nld  not  prevail,  because  the  contract  was  a  legal  one  by 
f*^  law  of  the  place  where  it  was  madeJ^  There  are  many 
a^  in  this  State,  where  A  purcb&sed  a  slave  from  B,  and 
;ave  to  the  latter  his  note  for  the  price  thereof,  and  afterwards 
oM  the  slave  purchased  of  B,  at  an  advanced  price  to  C, 
nd  received  payment  in  money,  therefor,  and  now,  when  B 
aes  A  on  his  note,  A,  with  the  money  in  his  pocket,  received 
)r  the  sale  of  the  slave  purchased  of  B  on  a  credit,  pleads 
^e  Constitution  of  1868  in  bar  of  B's  legal  right  to  main- 
^  any  suit  against  him  on  his  note.  Ought  such  flagrant 
l/tw^ice,  under  the  form  and  color  of  law,  be  tolerated,  much 
*8  sanctioned  by  the  Courts  in  any  civilized  country.  No 
n>fe8sioDal  inquirer  in  search  of  legal  truth,  and  an  honest 
iterpretation  of  the  fundamental  principles  of  the  laws  of 
^  country,  shall  ever  in  the  future,  read  the  record  of  this 
^)  and  say  that  it  received  my  sanction  as  a  judicial  offi- 

the  seventh  paragraph  of  the  seventeenth  section  of  the 
^QBtitution  of  1868,  being  void,  it  does  not  defeat  or  take 
^ay  the  jurisdiction  of  the  Superior  Court,  to  enforce  the 
aintiff 's  contract  as  expressly  conferred  by  the  third  section 
the  fifth  article  of  that  Constitution.    In  accordance  with 


310         SUPREME  COURT  OF  GEORGIA. 

Jones  vs.  Morgan. 

thq  views  heretofore  expressed,  I  am  of  the  opinion  the 
judgment  of  the  Court  below  should  be  reversed.  For  the 
reasons  given  in  this  case,  I  dissent  from  the  judgment  of 
the  Court  in  the  ease  of  Shorter  tw  Cobb,  ante,  involving 
the  same  question,  and  am  of  the  opinion  that  the  judgment 
of  the  Court  below  should  be  reversed  in  that  case. 


Julia  A.  Jones,  plaintiff  in  error,  vs.  Charles  Morgax 

defendant  in  error. 

(McCay,  J.,  baring  been  of  counsel  in  tbis  cause,  did  not  preside.) 

Wben  it  appeared  from  tbe  record  tbat  an  action  of  trover  and  conversion 
was  pending  in  the  Superior  Court  of  Sumter  county,  for  the  tortious 
conversion  of  certain  neirro  slaves  in  tbe  year  1860,  and  tbat  the  plain* 
tiff  and  defendant  bad  fraudulently  settled  said  suit  with  notice  of  tbe 
claim  of  the  plaintiff's  attorney's  lien  for  bis  fees  due  in  said  case,  and 
on  motion  of  defendant's  counsel,  the  Court  dismissed  said  suit,  (or 
want  of  jurisdiction^  against  the  objection  of  plaintiff's  counsel:  B^ 
tbat  the  counsel  of  the  plaintiff  had  tbe  right  to  prosecute  tbe  soi^ 
against  tbe  defendant  to  recover  tbe  amount  due  bim  for  his  feeaica 
tbat  case,  provided,  the  plaintiff  in  the  action  is  entitled  to  recover 
anything  from  the  defendant  upon  tbe  trial  thereof,  and  tbat  the  Cooi^ 
below  erred  in  dismissing  the  case. 

Jurisdiction  as  to  slave  debts.  Attorney's  fees.  Befoi^ 
Judge  James  M.  Clark.  Sumter  Superior  Court.  OdO' 
ber  adjourned  Term,  1868. 

In  1850,  Francis  M.  Jones  and  his  wife,  Julia  A.,  brought 
trover  against  said  Morgan  to  recover  certain  slaves,  or  th^ 
value  and  hire.     Francis  M.  had  died,  and  the  action  w«^ 
pending  in  the  name  of  the  said  Julia  A.,  as  survivor.  ^ 
January,  1869,  when  the  cause  was  called  for  trial,  defto'*' 
ant's  counsel  moved  to  dismiss  it,  upon  the  ground  that  t»* 
Court  was  forbidden  by  the  1st  clause  of  the  17th  Section* 
Article  V  of  the  Constitution  of  Georgia,  adopted  the  H* 
of  March,  1868,  to  try  or  give  judgment  on,  or  enfbrot**^ 
debt,  the  consideration  of  which  was  a  slave  or  slaves  *** 
hire  thereof.    Plaintiff's  counsel  resisted  the  motioD  opo<^ 
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the  groands,  that  the  parties,  with  notice  of  the  fee  of  plain- 
tiff's counsel,  had  fraudulently  settled  the  cause,  and  con- 
tended that  it  should  be  tried,  that  said  fee  might  be  saved ; 
that  the  conversion  occurred  in  1850,  prior  to  the  emanci- 
pation of  the  slaves,  and  it  could  not  excuse  the  defendant^ 
and  that  said  prohibition  of  the  Constitution  did  not  cover 
actions  ex  delicto.  There  was  no  denial  of  the  facts  stated  by 
plaintiff's  counsel.  The  cause  was  dismissed^  and  that  is 
assigned  as  error. 

Hawkins  &  Buree,  N.  A.  Smith,  for  plaintiff  in  error, 
as  to  the  fee,  cited  36th  Ga.  R.,  629 ;  Code,  section  1980 ;  as 
to  emancipation,  after  the  conversion,  35th  Ga.  R.,  136-7-8  ; 
Code,  section  3023 ;  as  to  the  compass  of  *'  debt ''  in  said 
clause,  38th  Ga.  R.,  119. 

1. 1.  Scarborough,  (by  Judge  R.  Clark,)  for  defendant 

in  error. 

Warner,  J. 

It  appears  from  the  record  in  this  case,  that  an  action  of 
trover  and  conversion  was  pending  in  the  Superior  Court  of 
Sumter  county,  for  the  tortious  conversion  of  certain  negro 
slaves  in  the  year  1850,  and  that  the  plaintiff  and  defendant 
™  fraudulently  settled  said  suit  with  notice  of  the  claim  of 
tte  plaintiff^s  attorney's  lien  for  his  fees  due  in  said  case,  and 
on  motion  of  defendant's  counsel,  the  Court  dismissed  said 
snit  for  want  of  jurisdiction  under  the  provisions  of  the  Con- 
stitution of  1868,  against  the  objections  of  the  plaintiff's 
^nnsel.  According  to  my  individual  views  upon  the  ques- 
*wn  of  jurisdiction  in  this  case,  I  have  no  difficulty  in  main- 
taining it,  for  the  reasons  expressed  in  my  dissenting  opinions, 
'^  the  cases  of  White  vs.  Hart  and  Davis,  and  Berry  vs.  the 
^^omery  and  West  Point  RaUroad,  decided  during  the 
Present  term  of  the  Court.  This  Court,  however,  concurs  in 
^m  case  in  holding,  that  the  counsel  for  the  plaintiff  had  the 
'^ghtto  prosecute  the  suit  against  the  defendant  to  recover 
^ne  amount  due  him  for  his  fees ;  provided  the  plaintiff  in 
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his  action  is  entitled  apon  the  trial  thereof^  to  recover  ai 
thing  from  the  defendant,  and  that  the  Court  below  erred  i  ^ 
dismissing  the  case.  See  Oray  V8.  Lawson,  S6th  Oa.  R,  62  S 
Let  the  judgment  of  the  Court  below  reversed. 


James  C.  &  J.  C.  Denham,  plaintiff  in  error,  m,  J.   J 

Williams,  defendant  in  error. 

1.  When  the  affidavit  to  foreclose  a  mortgage  is  made  by  an  attorney^ 
the  recital  in  it  that  he  is  attorney-at-law  for  the  mortgagee,  is  sufi- 
eient. 

2.  An  affidavit  to  foreclose  a  mortgage  on  personal  property,  in  Mitcbell 
county,  made  before  a  Justice  of  the  Inferior  Court  of  Dougherty 
county,  on  the  24th  day  of  October,  1866,  and  the  order  of  foreclosare 
issued  upon  the  affidavit  by  the  Judge  of  the  County- Court  of  Mitchell 
county,  on  29th  of  October,  1866,  is  a  legal  proceeding.  At  that  time, 
the  Justice  of  the  Inferior  Court  had  the  right  to  administer  the  oath, 
and  the  County-Judge  had  the  right  to  issue  the  order. 

3.  A  mortgagee,  whose  mortgage  covers  property  in  Georgia  and  in  Ten- 
nessee, can  not  be  compelled  by  a  junior  mortgagee,  whose  mortgige 
covers  part  of  the  same  property  in  Georgia,  to  go  out  of  the  jorisdic- 
diction  of  the  Court  into  another  State,  and  pursue  his  remedy  firal 
against  the  property  in  Tennessee. 

4.  When  there  is  a  dispute  between  mortgagor  and  mortgagee,  tf  ^ 
their  respective  rights  under  the  mortgage,  and  the  mortgagee  files  vS 
bill,  and  pending  the  proceeding  in  equity,  they  agree  to  refer  the 
whole  question  in  dispute  to  arbitration,  and  an  award  is  rendered, 
and,  by  the  consent  of  both  parties,  is  made  the  judgment  of  the 
Court,  the  judgment  is  prima  facie  correct,  and  a  junior  mortgage 

not  a  party  to  the  judgment,  who  alleges  that  it  operates  as  a  frand  ob 
him,  will  be  held  to  proof  of  actual  fraud.  When  no  fraudulent  is* 
tent  is  shown,  the  simple  fSsict  that  the  senior  mortgagee,  whose  ooi^ 
gage  covered  a  growing  crop  and  other  property,  was  required  bj  tM 
award  and  judgment  to  pay,  and  did  pay,  a  certain  sum  of  money  ti> 
the  mortgagor,  is  not  sufficient  evidence  of  fraud  upon  the  rights  v 
the  junior  mortgagee,  whose  mortgage  covered  only  the  growiqg  ero^ 
to  justify  the  jury  in  finding  for  the  junior  mortgagee. 

Claim.    Motion  for  new  trial.    Decided  by  Jadge  GulK. 
Baker  Superior  Court.    November  Term,  1869. 
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eorge  P.  Carmichael  made  to  J.  J.  Williams,  of  Ten- 
3SS€*e,  a  mortgage,  beginning,  "  This  Indenture,  made  and 
itered  into  this  twenty -third  day  of  July,  1S06,  between,^' 
^.,  and  was  upon  "  the  cotton  crop  and  corn  now  growing 
n  the  plantation  of  said  Carmichael,  in  said  county  of  Mit- 
ibell,  and  supposed  to  be  fifty  bales  of  cotton,  and  two  thou- 
sand bushels  of  corn,  more  or  less,^'  to  secure  Carmichaers 
Bote  to  Williams  for  $2,644,  dated  the  14th  of  May,  1866, 
Mid  due  one  day  thereafter.  It  was  recorded  on  the  first 
day  of  August,  1866. 

On  the  24th  of  October,  1866,  Richard  Hobbs  made  an 
affidavit,  in  Dougherty  county,  for  its  foreclosure,  before 
J^mes  M.  Mercer,  a  Justice  of  the  Inferior  Court  of  that 
^^Dty.  So  much  of  that  affidavit  as  is  pertinent  was  as  fol- 
lows: "Appeared,  Bichard  Hobbs,  one  of  the  firm  of  Hines 
4  Hobbs,  said  firm  being  composed  of  one  Richard  K.  Hines 
^d  said  Richard  Hobbs,  attorneys-at-law,  for  J.  J.  Williams, 
^«e  mortgagee  within  named,  and  who  is  the  owner  both  of 
^i  note  and  said  mortgage  securing  said  note,  being  duly 
sworn,  saith,  that  George  P.  Carmichael,"  etc.  This  affida- 
vit was  presented  to  the  Judge  of  the  County  Court  of  Mit- 
^1  County,  and  he  ordered  B,fi.fa,  to  issue  thereon,  which 
f'fa*  the  Clerk  of  his  Court  then  and  there  issued.  On  the 
^  of  November,  1866,  the  Sheriff  of  Mitchell  County 
^^ed  this^i./a.  "on  the  cotton  crop  on  the  plantation  culti- 
^^  by  the  defendant  in  this  county,  being  fifty  bales  more 
^lees,  and  one  hundred  bushels  of  corn  more  or  less,  on  said 
itation,  property  pointed  out  in  fi.fa.'^ 
James  C.  and  J.  C.  Denham  filed  a  claim  to  the  property 
upon.  On  the  trial,  the  plaintiff  read  in  evidence  the 
aforesaid,  and  examined  the  sheriff  as  a  witness.  He 
diat  J.  J.  Bradfield,  as  agent  of  claimants,  had  pos- 
of  said  property  when  he  levied  on  it;  that  there  was 
lint-room,  perhaps  as  much  as  sixteen  bales  of  cotton 
perhaps  four  thousand  pounds  in  the  seed,  and  the 
unpicked  in  the  field;  sufficient  in  all  to  make 
biks;  that  fidl,  cotton  sold  for  from  twenty  to  thirty 
per  poand ;  there  were  about  one  hundred  and  fifty 
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bushels  of  corn,  worth  about  $1  50  per  bushel ;  that  the 
plantation  was  leased  for  the  year  by  claimants  to  Carmi- 
chael ;  he  made  the  crop  levied  on,  in  1866,  as  his  own  pro- 
perty ;  they  had  a  lawsuit,  in  which  J.  J.  Bradfield  was  ap- 
pointed Receiver  of  the  crop  and  property,  and  there  was  an 
arbitration  of  the  cause,  under  which  all  the  property  was 
returned  to  claimants. 

The  claimants^  attorneys  moved  to  dismiss  the  levy  upon 
the  grounds  stated  in  the  motion  for  new  trial,  but  the  Court 
overruled  the  motion. 

The  claimants  read  in  evidence  a  bill,  and  the  proceedings 
under  it,  in  their  favor  against  Carmichael,  in  which  tbey 
complained  that  in  1866,  when  they  were  strangers  to  h'm, 
they  sold  him  certain  stock  and  farming  utensils,  and  leased 
him  for  three  years  said  plantation,  took  from  him,  for  the 
rent,  a  note  due  26th  December,  1866,  for  $1,866  in  gold,  or 
its  equivalent  in  currency,  and  two  notes  due  the  25th  of 
December,  1866  and  1867,  respectively,  for  12,500  pounds  of 
ginned  and  packed  cotton,  and,  as  security,  a  mortage  on 
said  property  sold,  on  the  crops  to  be  made,  and  on  certaii* 
lands  in  Tennessee,  which,  Carmichael  said,  had  no  encnm^ 
brance  but  a  mortgage  for  $500  or  $600,  in  favor  of  one 
Johnson,  etc.     They  averred  therein  that  one  of  the  tenn^ 
of  the  contract  was,  that  if  Carmichael  failed  to  pay  promptlf  f 
the  lease  should  be  rescinded.     They  said,  that  so  fer  bo^ 
said  land  in  Tennessee  being  only  encumbered  as  aforesailf 
it  was  covered  by  judgments  and  leins,  amounting  in  tb« 
aggregate  to  near  $1,800;  that  Carmichael  had  sold  someo* 
the  cotton  crop  and  some  of  the  stock,  had  given  said  WilUa"^ 
said  mortgage,  and  was  so  wasteful,  improvident,  intemperafc^ 
etc.,  that  they  were  in  danger  of  losing  their  said  deman* 
against  him  because  he  was  insolvent.     The  prayer  was  ^ 
a  Receiver  should  be  appointed,  to  take  charge  of  and  gatb^ 
said  crop,  etc. 

Said  Bradfield  was  appointed  Receiver,  and  as  such  ifi^ 
possession  of  said  farm  and  crop.  In  this  state  of  ikcti^^ 
and  Carmichael  agreed  to  submit  the  matter  to  the  arUi*' 
ment  and  award  of  Fred.  West,  Esq.    He  determined  W 
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!  said  contract  of  sale  and  lease  shoul<]  be  fully  rescinded ; 
Lt  complainants  deliver  up  the  notes  and  mort^ges;  that 
adfield  turn  over  all  the  property  to  complainants,  in  full 
charge  of  their  claims  j  and  that  complainants  pay  Car- 
chael  $1,286  65,  in  full  of  his  claims  on  them,  and  made 
iier  directious,  as  to  payment  of  the  Receiver,  and  the  freed- 
en  who  worked  the  plantation. 

At  November  Term,  1866,  said  award  was  made  the 
adgment  of  the  Superior  Court.  The  attorneys  of  J.  J. 
A'ilUams  objected  to  this  being  done,  upon  the  ground  that 
I.J. Williams  was  interested;  but  the  Court  said,  Williams 
WHS  DO  party  to  the  bill,  and  therefore  would  not  hear  hia 
attorneys  to  object. 

They  then  examined  Bbadfield,  who  testified  that  he 
"^  held  said  property  as  such  Receiver,  till  the  award  was 
11^  the  judgment  of  the  Court,  and  then  he  turned  it  over 
to  eliimants ;  that  there  was  very  little  corn,  about  ten  hogs, 
^tceu  cowa,  and  thirteen  mules  and  horses ;  that  the 
efaimauts  gathered  thirty-two  bales  of  cotton  of  said  crop  j 
"lit  Carmichael  had,  before  the  litigation,  sold  ten  bales ; 
™t  he  and  Mr.  Davis  were  present  at  the  arbitration  as 
•NUael  for  claimants,  but  Carmichael  would  have  no  attor- 
'"y. though  the  Denhams  offered  to  pay  his  attorney's  fees; 
,«*t  the  projierty  turned  over  by  the  award  was  put  at  a 
fcsH  higher  price  than  it  would  have  sold  for,  or  was 

IB.  Dekhau  testified :  That  said  property  was  turned  over 
P  them  at  much  more  than  its  value;  that  the  perishable 
'  passed  over  to  them  by  the  Receiver  was  worth 
lljSOO  or  §2,000  less  than  similar  property  sold  by  them  to 
Biiehael,  who  was  to  pay  them  $1,000  in  gold  therefor; 
fccolton  turned  out  to  be  thirty-four  bales  when  they  took 
f  the  farm,  i,  e.,  there  was  enough  in  lint  and  seed 
e  twelve  bales,  and  the  balance  was  in  the  fields ;  that 
8  worth  from  i  to  J  -of  a  cent  per  pound  t»  get  it  to 
riiet,  and  it  brought  a  little  over  $100  per  bale;  that 
J  took  the  property  in  full  of  their  demands  against  0»r- 
1,  and  pud  him  said  $1,286  65,  by  crediting  his  note 
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for  that  amount  given  to  them  for  money  and  supplies  loaned 
him  through  the  year  1866,  with  which  to  make  said  crop. 

They  read  the  testimony  of  one  Mansfield,  who  said,  be 
took  possession  of  said  plantation,  after  said  judgment,  on 
the  4th  of  November,  1866,  used  all  diligence  to  get  out  the 
crop ;  that  there  were  but  thirty-two  bales  of  cotton,  weigh- 
ing about  five  hundred  pounds  each ;  and  that  he  went  there 
and  so  acted  as  the  agent  of  the  Denhams. 

The  evidence  being  closed,  the  claimants'  attorneys  re- 
quested the  Court  to  charge  the  jury  as  follows : 

"1st.  That  to  justify  the  finding  of  this  property  subject, 
they  must  be  satisfied  from  the  proof  that  the  title  to  the 
property  is  in  Carmichael.  That  if  they  are  satisfied  that 
the  title  of  the  property  is  in  the  claimants,  then  it  cannot 
be  subject.  2d.  It  was  competent  for  Carmichael  and  the 
Denhams  to  submit  their  claims  to  arbitration,  and  the  award 
rendered  in  the  case  ought  to  be  respected  and  carried  oat^ 
so  far  as  Denham  and  Carmichael  are  concerned.  3d.  That 
the  award  cannot  be  attacked,  except  for  fraud ;  and  if  the 
jury  are  satisfied  that  it  is  fair,  and  by  it  the  Denhams  have 
the  property  awarded  to  them,  then  their  title  is  good,  ana 
cannot  be  subjected  to,  this  fi.  fa.  4th.  That  the  award  thus 
ended  the  contract,  and  the  whole  provision  of  the  award 
ought  to  be  respected.  That  it  is  not  only  binding  upon  the 
parties  thereto,  but  upon  all  privies,  and  this  plaintifi^,  unlefiB 
it  is  attacked  for  fraud.  5th.  That  if  the  award  does  con- 
clude the  plaintiflT,  he  cannot  take  any  advantage  under  some 
of  its  terms,  but  must  take  all  the  provbions.  6th.  That  H 
the  award  is  not  to  be  regarded  in  this  case,  then  these  pa^ 
ties  must  stand  by  their  rights  under  their  respective  mort* 
gages ;  and  if  the  jury  is  satisfied  that  the  Denhams  had  tk 
old  mortgage,  and  that  by  a  settlement  justly  made  withOtf^ 
michael  they  got  the  title  to  the  property,  then  the  proper? 
is  not  subject.  7th.  It  was  not  necessary  for  the  Denbaflis 
to  foreclose  their  mortgages ;  they  had  the  right  either  ^ 
foreclose  or  submit  the  same  to  arbitration,  and  if  this  ^ 
done,  and  they  thus  got  the  title  to  the  property,  then  it  ^ 
not  subject  to  the  plaintiff's  mortgage,  as  it  was  junior." 
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The  Court  refused  to  give  said  3d,  4th  and  7th  reqaests. 
!  charged  as  follows :  "  The  award  of  the  arbitrators  and 
i  surrender  of  the  property  under  it,  binds  the  Denhams 
1  Carmichael,  and  is  a  foreclosure  of  the  mortgage  held 
Deuham  on  Carmichael,  and  if  the  mortgage  Hen  of  Den- 
m  is  older  than  the  mortgage  of  Williams,  then  the  award 
foreclosure  under  it  of  Benbam's  mortgage  is  a  bar  to 
illiams'  proceedings  against  the  same  property,  unless  it 
pears  that  there  is  in  the  award,  or  in  the  legal  assertion 
it,  a  fraud  on  his  rights,  or  that  his  rights  are  injuriously 
Fected. 

2d.  Williams  had  the  right  to  compel  the  Denhama  to  go 
I  Tennessee  and  foreclose  their  lien  on  the  Tennessee  land 
efore  they  could  enforce  it  on  the  property  in  Mitchell 
onnty.  And  if  they  &iled  to  do  so,  and  gave  up  their  lien 
0  Cumicbael,  whether  on  their  own  motion  or  in  obedience 
o  tbe  award  of  the  arbitrators,  without  the  consent  of 
W'illiimsj  then,  so  ftr  as  Williams  is  concerned,  the  claim  of 
KOOO  is  legally  extinguished  and  could  not  be  enforced 
^nst  the  cotton  crop  of  1866,  in  Mitchell  county,  unless 
"^  Denhams  show  that  the  land  in  Tennessee  is  valueless, 
*  that  Carmichael  had  not  title  to  it. 

3d.  If  the  olaun  of  $4,000  is  extinguished,  so  far  as  Wil- 
'■Uns  is  ctincerned,  then  the  only  claims  that  the  Denhams 
•"olil  enforce  against  the  Mitchell  county  property  was 
^  tliree  notes,  for  twenty-five  bales  of  cotton  each,  and  if 
™*fe  was  property  enough  to  which  the  lien  attached  to 
%  the  payment  of  these  notes,  independent  of  the  cotton 

>pof  1866,  the  Denhams  could  not  go  upon  the  cotton  crop 

mI  they  had  exhausted  all  the  other  property  in  their 
If  there  was  ample  property  beside  the  cottoa 

(of  1866  to'pay  these  three  not«s,  then  the  cotton  crop 
;uhject  to  the  mortage  lien  of  Williams,  unin- 
ilbered  by  Denham's  Hen. 

flith.  The  Denhams  are  bound  by  the  award,  and  if  the  ar- 
tor  found  a  balance  of  $1,250  00,  or  other  sum,  due 

B  (he  Denhams  to  Carmiehael,  and  that  amount  was  paid 
Kbrmichael,  then  the  payment  was  in  fraud  of  the  rights 
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of  Williams  to  that  extent,  whether  they  paid  the  amount  to 
Canniehael  or  credited  it  on  the  other  notes  due  to  themselves 
not  secured  by  their  mortgage. 

If  the  lien  on  the  Tennessee  land  was  given  up  without 
the  consent  of  Williams,  and  there  is  no  proof  that  the  lands 
were  valueless,  or  the  title  worthless,  and  there  was  plenty  of 
other  property  in  Mitchell  county  to  pay  the  three  cotton 
notes,  independent  of  the  cotton  crop  of  1866,  then  Williams^ 
mortgage  on  the  cotton  crop  of  1866  is  unaffected,  and  the 
property  is  subject  to  the  fi.  fa. 

If  there  was  not  property  enough,  independent  of  the  cot- 
ton crop,  to  pay  the  three  notes,  but  it  took  part  of  the  cotton 
added  to  the  other  property  to  pay  o'ff  these  notes,  and  there 
was  left  a  balance  due  Carmichael  of  $1,250  00,  or  other 
sum,  and  that  amount  was  paid  to  Carmichael  or  credited  on 
other  notes  of  Carmichael,  then  the  cotton  is  subject  to  the 
Ji.  fa.  for  $1,250  and  interest." 

The  jury  found  the  whole  fifty  bales  of  cotton  subject  to 
the  fi.  fa.     The  claimants'  attorneys  moved  for  a  new  trial 
upon  the  grounds :     1st.  That  the  verdict  was  contrary  i^> 
evidence  in  that  they  found  fifty  bales  subject  when  claimants 
had  had  but  thirty  bales.     2d.  The  verdict  was  contrary  to 
the  charge  of  the  Court  contained  in  said  6th  request.   3cJ- 
and  4th.     It  is  against  the  weight  of  the  evidence  and  tl>® 
law.     5th.  The  Court  erred  in  not  giving  in  charge  saidSot 
4th  and  7th  requests.     6th  Because  the  Court  erred  in  refill' 
ng  to  dismiss  the  levy  for  uncertainty.     7th.  Because  at  tb^ 
date  of  said  contract  there  could  not  be  a  mortgage  on   * 
growing  crop.     Because  the  Court  erred  in  overruling  tb^ 
motion  to  dismiss  the  levy,  because  Hobbs  did  not  show  i^ 
said  aflBdavit  that  Hines  &  Hobbs  were  the  attorneys  of  <^ 
agents  of  Williams,  and  because  the  mortgage  was  dated  ^ 
1806,  and  was  upon  its  face  barred,  and  because  the  affida^* 
was  taken  before  a  Justice  of  the  Inferior  Court  of  Dough««^ 
county,  and  the  order  for  fi.  fa.  was  by  the  Judge  of  t»* 
County-Court  of  Mitchell  county. 

The  Court  refused  the  new  trial  and  error  is  ssiff^ 
thereupon  on  each  of  said  grounds. 
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Vasox  &  Davis,  for  plaintiffs  in  error,  said  the  Justice  of 
e  Inferior  Court  could  not  then  administer  said  atHdavit. 
ct  17th  March,  1866.  Gresham  va.  De  Launey,  ^Uh  Oa. 
.,  442.  The  second  item  of  the  charge  is  erroneous.  Code, 
ction  1939.  Evertson  vs.  Booth,  19th  Joha's  R.,  493. 
'noides  va.  Lawton,  ISth  Go.  JS.,  476;  cited  uo  authorities 
pon  the  other  points. 

HiNBS  &  HoBBS,  for  defendant  in  error,  replied  the  afSda- 
nt  did  show  sufficiently  they  were  attorneys  of  Williams. 
Code,  section  3895.  Besides  this  parties  cannot  raise  this 
point.  Code,  sections  3899,  3903.  The  Justice  of  the  Inferior 
CourtcouldfAen  administer  the  affidavit.  Code,  sect  ions  3895, 
2V4,37&,  281,  194,  (5  paragraph,)  282,  300,  311,  313,  287, 
(paragraph  9)  3875 ;  GoUina  vs.  Rutherford,  3Sth  Ga.  B.,  29. 
Judgments  bind  only  parties  and  privies.  Old  Code,  sec- 
tions 4151 ,3496.  The  2d  and  3d  charges  were  right.  Old 
Code,  section  3092,  etc. 

Bbown,  C.  J. 

1-  Tbe  recital  in  the  affidavit  of  the  attorney  in  this  case, 
't  he  was,  with  his  partner,  the  attorney  of  the  mortgagee, 
■  sufficient  compliance  with  section  3895  of  the  Code,  and 
■Seiception  to  the  affidavit  was  properly  overruled. 
^'  On  the  24th  day  of  October,  1866,  a  Justice  of  the  In- 
*  Court  had  authority  to  administer  an  oath  to  foreclose 
gage  on  personal  property,  and  on  the  29th  day  of  the 
(►month  the  Judge  of  the  County-Court  had  authority  to 
htte  order  of  foreclosure.  Such  an  order  of  foreclosure 
P'iythe  Judge  of  the  Couuty -Court  of  Mitchell  cpunty, 
^affidavit  made  by  the  attorney  of  the  mortgagee  before 
e  of  the  Inferior  Court  of  Dougherty  county,  was  a 
weeding. 
RTe  think  the  chaise  of  the  Court  that  Williams  had 
dit  to  compel  the  Denhams  to  go  to  Tennessee  and 
I  their  lien  on  the  Tennessee  land  before  they  could 
Hjton  the  property  in  Mitchell,  was  erroneous.    We  do 
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not  understand  the  rule  to  be,  that  a  creditor  who  has  a  lien 
on  two  funds,  or  two  parcels  of  property,  one  within  the  juris- 
diction of  the  Court,  and  the  other  beyond  its  jurisdiction, 
will  be  compelled,  in  favor  of  a  younger  lien  which  covers 
only  the  property  in  this  State,  to  go  into  another  jurisdiction 
and  pursue  his  remedy  there,  before  he  can  proceed  against 
the  property  in  this  State.     The  rule  is  correctly  laid  down 
in  section  1939  of  the  Revised  Code,  in  these  words :    "A5 
among  themselves  creditors  must  so  prosecute  their  rights  as 
not  unnecessarily  to  jeopard  the  rights  of  others ;  hence  a 
creditor  having  a  lien  on  two  funds  of  the  debtor  equallj/ 
aooessible  to  him,  will  be  compelled  to  pursue  the  one  on 
which  other  creditors  have  no  lien/* 

It  cannot  be  said  that  the  fund  or  land  in  Tennessee  which 
was  shown  to  be  covered  with  liens  there,  is  equally  as  acces- 
sible to  the  claimants  as  the  property  in  Mitchell  county.  I* 
follows,  therefore,  that  they  should  not  be  driven  out  of  the 
State  to  seek  their  rights  in  another  jurisdiction,  when  thef 
have  a  lien  on  sufficient  property  in  this  State  to  satisfy  their 
debt.     If  Williams  wished  to  avail  himself  of  the  benefit  of 
the  lien  on  the  Tennessee  lands,  he  should,  while  the  mort- 
gage was  still  in  force,  have  taken  the  proper  steps  to  payoff 
the  mortgage  to  the  ciaimanta,  and  have  taken  an  a^igamen^ 
and  the  control  of  it,  for  his  own  benefit.     In  this  way  1^^ 
might  have  acquired  the  right  to  go  upon  the  Tennessee 
lands  at  his  own  expense,  but  he  had  no  right  to  compel  tU^ 
holders  of  the  older  mortgage  to  go  there  at  their  expense  ft>^ 
his  benefit. 

4.  The  award  made  by  the  arbitrator  in  this  case  was  no* 
attached  for  fraud,  accident,  or  mistake,  or  for  any  oih^ 
legal  reason.     It  was  made  the  judgment  of  the  Court,  ao" 
must  be  held  to  be  prima  facie  correct,  and  if  the  juni<^' 
mortgagee  claims  that  it  operates  as  a  fraud  upon  his  righ*% 
he  will  be  held  to  proof  of  actual  fraud,  the  presampti^'^ 
being  in  favor  of  the  judgment.     If  no  fraudulent  intents 
shown,  the  simple  fact  that  the  senior  mortgagee,  whose  dm^ 
gage  covered  the  growing  crop  and  other  property,  and  * 
to  secure  payment  of  the  purchase-money  for  the  stocky  c^^ 
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OD  the  plantation,  as  well  as  the  annual  rents,  was  required 
by  the  award  and  judgment  of  the  Court  to  pay,  and  did  pay, 
a  certain  sum  of  money  to  the  mortgagor,  is  no  sufficient  evi- 
dence of  fraud  upon  the  rights  of  the  junior  mortgagee  whose 
mortgage  covered  only  the  growing  crop,  to  justify  the  jury 
in  finding  for  the  junior  mortgagee,  the  more  especially  when 
the  payment  to  the  mortgagor  was  made  by  allowing  him 
credit  on  a  note  given  for  money  loaned  him  by  the  senior 
mortgagee  to  purchase  supplies  to  make  the  very  crop  which 
is  covered  by  both  mortgages. 
Judgment  reversed. 


Chabu)tte  Scott,  plaintiff  in  error,  va.  The  State  of 

Georgia,  defendant  in  error. 

!•  The  Code  of  Georgia,  adopted  by  the  new  Gonstitation,  forever  pro- 
hibits the  marriage  relation  between  white  persons  and  persona  of 
African  descent,  and  declares  such  marriages  nitll  and  void, 

2*  This  section  of  the  Code  is  not  repealed  by,  nor  is  it  inconsistent  with, 
"«t  part  of  the  Constitution  which  declares  that  *'  the  social  staitu  of 
we  citizen  shall  never  be  the  subject  of  legislation.**  That  clause  of 
*«e  Constitution  absolutely  denies  to  the  Legislature  the  power  to  pass 
^^s  in  fatare  regulating  the  social  statiLS,  or  compelling  the  two  races 
^  Qnite  in  social  intercourse.  As  the  laws  then  in  existence  allowed 
chnrches,  for  instance,  to  determine  for  themselves  who  should  occupy 
^eir  seats,  and  where  they  should  sit,  and  permitted  railroad  and 
^wamboat  companies,  and  hotel-keepers  to  classify  and  assign  places 
^  those  using  their  accommodations,  according  to  social  status  and 
S^ade,  as  they  might  think  proper,  the  Constitution  puts  it  beyond  the 
power  of  the  Legislature  ever  to  enact  any  law  compelling  them  to 
D^e  different  classifications,  or  to  group  together  in  social  inter- 
^^Qrse  those  who  do  not  recognize  each  other  as  social  equals.  As 
t|>6  social  relations  of  citizens  are  not  the  proper  subjects  of  legisla- 
^o<^)  the  Constitution  has  wisely  put  the  matter  at  rest,  by  denying  to 
the  Legislature  the  power  to  repeal  or  enact  laws  on  that  subject. 

°^opmioD  of  McCat,  J.,  as  to  the  Constitutional  point. 

Criminal  law.     Marriages  of  negroes  and  whites.     De- 
^ed  by  Judge  Clark.    Dougherty  Superior  Court.    De- 
cember Term,  1869. 
Vol.  xxxtx — 21. 
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Charlotte  Scott  was  indicted  for  cohabiting  and  having 
sexual  intercourse  with  one  Leopold  Daniels,  she  being  ''an 
unmarried  woman  of  color/'  and  he  beinfg  ''an  unmarried 
white  man/'  On  the  trial,  her  daughter  testified,  that 
about  three  months  before  the  trial,  Charlotte  came  home 
from  Macon  with  Leopold;  that  they  said  they  had  been 
married,  and  addressed  and  treated  each  other  as  man  and 
wife,  and  regularly  slept  together.  She  said,  "  it  was  under- 
stood, and  so  considered  by  the  family,  that  they  were  mar- 
ried, and  all  the  family  have  looked  upon  them  as  man  and 
wife."  This  quoted  testimony  was  ruled  out,  upon  objection 
made  by  the  Solicitor  General.  It  was  conceded  that  de- 
fendant was  a  negro. 

The  State  resting  its  case  here,  Leopold  Daniels  was  in- 
troduced, and  testified  that  he  was  a  Frenchman,  born  in 
Leon,  and  was  married  to  said  Charlotte  by  a  negro  preacher 
in  Macon.    The  Court  ruled  out  his  testimony. 

The  motion  for  new  trial  recites,  that  said  Charlottb 
was  introduced  to  show  that  she  had  had  a  marriage  certifi- 
cate, and  that  it  was  lost,  so  as  to  prove  the  marriage  oth^ 
wise,  but  the  Court  would  not  allow  her  to  testify; 
counsel  proposed  to  have  her  and  Leopold  Daniels 
married  by  the  Judge,  they  being  willing  to  many,  bat  W 
refused  to  perform  such  ceremony,  saying,  they  might  go  on* 
and  get  some  one  to  perform  it,  if  they  could  find  any  od* 
who  would. 

The  evidence  being  closed,  defendant's  attorney  requestrf 
the  Court  to  charge  the  jury,  that  if  the  testimony  showc" 
that  Charlotte  and  Leopold  Daniels  were  married,  tiiejr  i»^ 
acquit  her.  The  Court  refused  so  to  charge,  and  charp 
the  jury  that  if  defendant  had  married  Leopold  Daniels,  A* 
marriage  was  null  and  void.     She  was  found  guilty. 

Her  attorney  moved  for  a  new  trial,  upon  the  groowi 
that  the  Court  erred  in  not  performing  said  marriage  o**" 
mony,  in  refusing  to  let  her  testify  as  to  the  loss  of  her^*^ 
riage  certificate,  in  rejecting  that  part  of  her  daughta's  ***** 
mony  quoted  above,  in  ruling  out  Danid's  testimoiBy,  J* 
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ig  to  charge  aa  requested,  and  ia  chaining  as  he  did, 

ecauee  the  verdict  was  contrary  to  law  and  the  evi- 

The  Court  overruled  this  motion,  and  for  that  error 

D;ned  on  each  of  said  points, 

MoBO AIT,  for  plaintiff  in  error. 

S.  \yHiTELY,  Solicitor  Genera],  for  the  State. 

JWH,  C.  J. 

!  record  in  this  case  presents  a  single  question  for  the 
ieratioD  and  adjudication  of  this  Court.  Have  white 
ks  and  persons  of  color  the  right,  under  the  Constitu- 
□d  Laws  of  Georgia,  to  intermany,  and  live  together 
ia  Stat«  as  man  and  wife  ?  The  gueetion  is  distinctly 
>and  it  is  our  duty  to  meet  it  ^rly,  and  dispose  of  it. 
e  Code  of  Gleoigia,  as  adopted  by  the  new  Constitation, 
n  1707,  forever  prohibits  the  marriage  relation  between 
ID  races,  and  declares  all  such  marriages  ntUl  and  void. 
the  policy  of  this  law  we  have  nothing  to  do.  It  is 
oty  to  declare  what  the  law  is,  not  to  make  law.  For 
1^  however,  I  do  not  hesitate  to  say,  that  it  was  dictated 
n  statesmanship,  and  has  a  broad  and  solid  foundation 
iighteneil  policy,  sustained  by  sound  reason  and  com- 
lensc.  The  amalgamation  of  the  races  is  not  only  un- 
M,  but  is  always  productive  of  deplorable  results.  Our 
-vation  shovtB  us,  that  the  oSspring  of  these  nn- 
nnnectioDB  are  generally  sickly  and  effeminate,  aod 
a  iofGrior  in  physical  development  and  strength, 
^lood  ol'  either  race.  It  is  sometimes  ui^ed  that 
I  should  be  encouraged,  for  the  purpose  of 
[  (he  inferior  race.  The  reply  is,  that  such  couneo- 
■  elevate  the  inferior  race  to  the  position  of  the 
fi  bat  they  bring  down  the  superior  to  that  of  the 
They  are  produdive  of  evil,  and  evil  only,  with- 

espoudlDg  good, 
;  propose  to  oiter  into  any  elaborate  discussion  of 
a  of  policy  at  this  time,  but  only  to  express  my 
r  mature  oonsideration  and  rejection. 
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The  power  of  the  Legislature  over  the  subject  matter  when 
the  Code  was  adopted,  will  not,  I  suppose,  be  questioned. 
The  Legislature  certainly  had  as  much  right  to  regulate  the 
marriage  relation  by  prohibiting  it  between  persons  of  differ- 
ent races  as  they  had  to  prohibit  it  between  persons  within 
the  Levitical  degrees,  or  between  idiots.  Both  are  necessa^ 
and  proper  regulations.  And  the  regulation  now  under  con- 
sideration is  equally  so. 

2.  But  it  has  been  urged  by  the  learned  counsel  for  the 
plaintiff  in  error  that  the  section  of  the  Code  under  consider- 
ation is  in  conflict  with  the  eleventh  section  of  the  first  Arti- 
cle of  the  Constitution  of  this  State,  which  declares  thal» 
"  The  social  %iaJt:u»  of  the  citizen  shall  never  be  the  subject  of 
legislation,"     In  so  far  as  the  marriage  relation  is  connected 
with  the  social  statuSy  the  very  reverse  is  true.     That  section 
of  the  Constitution  forever  prohibits  legislation  of  any  char- 
acter, regulating  or  interfering  with  the  social  status^  I* 
leaves  social  rights  and  status  where  it  finds  them.    It  fro- 
hibits  the  Legislature  from  repealing  any  laws  in  existence, 
which  protect  persons  in  the  free  regulation  among  themselves 
of  matters  properly  termed  social,  and  it  also  prohibits  the 
enactment  of  any  new  laws  on  that  subject  in  future. 

As  illustrations,  the  laws  in  force  when  the  Constitution 
was  adopted,  left  the  churches  in  this  State  free  to  r^^ 
matters  connected  with  social  staivs  in  their  congregatiooSj 
as  they  thought  proper.  They  could  say  who  should  enttf 
their  church  edifices  and  occupy  their  seats,  and  in  wW 
order  they  should  be  classified  or  seated.  They  could  »J 
that  females  should  sit  in  one  part  of  the  church,  and  n^ 
in  another,  and  that  persons  of  color  should,  if  they  atteiW 
occupy  such  seats  as  were  set  apart  for  them.  In  all  tW 
they  were  protected  by  the  common  law  of  this  State.  *^ 
new  Constitution  forever  guarantees  this  protection,  by  d«^  j 
ing  to  the  Legislature  the  power  to  pass  any  law  withdrt*' 
ing  it  or  regulating  the  social  status  in  such  assemhhp^ 
And  I  may  here  remark  that  precisely  the  same  protecw*  • 
guaranteed  to  the  colored  churches  in  the  regulation  rf*o*- 
stcUus  in  their  assemblages,  which  is  afibrded  the  if^^ 
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Neither  can  ever  intrude  upon  the  other,  or  interfere  with 
their  social  arrangements  without  their  consent. 

The  same  is  true  of  railroad  and  steamboat  companies,  and 
hotel  keepers.    By  the  law  in  existence  at  the  time  the  Con- 
stitution was  adopted,  they  were  obliged  to  furnish  comfort- 
able and  convenient  accommodations,  to  the  extent  of  their 
capaciiy  to  accommodate,  to  all  who  applied,  without  regard 
to  race  or  color.    But  they  were  not  compelled  to  put  persons 
of  different  races,  or  different  sexes,  in  the  same  cars  or  in  the 
same  apartments,  or  seat  them  at  the  same  table.     This  was 
left  to  their  own  discretion.    They  had  power  to  regulate  it 
according  to  their  own  notions  of  propriety,  and  to  classify 
theu*  guests  or  passengers  according  to  race  or  sex,  and  to 
place  them  at  hotels  in  different  houses  or  different  parts  of 
the  same  house,  or  on  railroads  in  different  cars,  or  on  steam- 
boats, in  different  parts  of  the  vessel,  and  to  give  them  their 
meals  at  different  tables.     When  they  had  made  public  these 
simulations  all  persons  patronizing  them  were  bound  to  con- 
form to  them.     And  those  who  did  not  like  their  regulations 
must  seek  accommodations  elsewhere.     There  was  no  law  to 
^Jompel  them  to  group  together  in  social  connection,  persons 
who  did  not  recognize  each  other  as  social  equals.     To  avoid 
collisions  and  strife,  and  to  preserve  peace,  harmony,  and 
pod  order  in  society,  the  new  Constitution  has  wisely  pro- 
hibited the  Legislature  from  enacting  laws,  compelling  these 
companies  to  make  new  social  arrangements  among  their 
patrons,  or  to  disturb  those  in  existence.    The  law  shall  stand 
^  it  is,  says  the  Constitution,  leaving  each  to  regulate  such 
niatters  as  they  think  best,  and  there  shall  be  no  legislative 
Interference.     All  shall  be  comfortably  accommodated,  but 
you  shall  not  be  compelled  by  law  to  force  social  equality 
^ther  apon  your  trains,  your  boats,  or  in  your  hotels.     The 
^e  remarks  apply  to  the  regulation  of  social  status  among 
^^ilies,  and  to  the  social  intercourse  of  society  generally. 

This,  in  my  opinion,  is  one  of  the  wisest  provisions  in  the 
Constitution,  as  it  excludes  from  the  halls  of  the  Legislature 
^  question  which  was  likely  to  produce  more  unprofitable 
imitation,  wrangling  and  contention  than  any  other  subject 
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within  the  whole  range  of  their  authority.  Government  has 
full  power  to  regulate  civil  and  political  rights^  and  to  give 
to  each  citizen  of  the  State^  as  our  Code  has  done,  equal  civilj 
and  equal  political  rights  as  well  as  equal  protection  of  the 
laws.  But  Government  has  no  power  to  regulate  social  sUitm. 
Before  the  laws^  the  Code  of  Georgia  makes  all  citizens  equal, 
without  regard  to  race  or  color.  But  it  does  not  create,  nor 
does  any  law  of  the  State  attempt  to  enforce,  moral  or  social 
equality  between  the  different  races  or  citizens  of  the  State. 
Such  equality  does  not  in  fact  exist,  and  never  can.  The 
God  of  nature  made  it  otherwise,  and  no  human  law  can 
produce  it,  and  no  human  tribunal  can  enforce  it.  There  are 
gradations  and  classes  throughout  the  universe.  From  the 
tallest  arch  angel  in  Heaven,  down  to  the  meanest  reptile  on 
earth,  moral  and  social  inequalities  exist,  and  must  continne 
to  exist  through  all  eternity. 

While  the  great  mass  of  the  conquering  people  of  the  States 
which  adhered  to  the  Union  during  the  late  civil  strife,  have 
claimed  the  right  to  dictate  the  terms  of  settlement,  and  have 
maintained  in  power  those  who  demand  that  the  people  of 
the  States  lately  in  rebellion,  shall  accord  to  the  colored  raoe 
equality  of  civil  rights,  including  the  ballot,  with  the  saffl« 
protection  under  the  laws  which  are  afforded  the  white  nw«i 
they  have  neither  required  of  us  the  practice  of  miscegenation, 
nor  have  they  claimed  for  the  colored  race,  social  equality 
with  the  white  race.  The  fortunes  of  war  have  compelled  os 
to  yield  to  the  freedmen  the  legal  rights  above  mentioned, 
but  we  have  neither  authorized  nor  legalized  the  marriage 
relation  between  the  races,  nor  have  we  enacted  lawso' 
placed  it  in  the  power  of  the  Legislature  hereafter  to  wxi^ 
laws,  regulating  the  social  statusy  so  as  to  compel  our  peop 
to  meet  the  colored  race  on  terms  of  social  equality.  Such* 
state  of  things  could  never  be  desired  by  the  thoughtful  «*» 
reflecting  portion  of  either  race.  It  could  never  promo** 
peace,  quiet,  or  social  order  in  any  State  or  community.  B* 
such  laws  are  of  force  in  any  of  the  Northern  States,  so  fif  *^ 
I  know,  and  it  is  supposed  no  considerable  part  of  the  pflOp 
of  any  State  desire  to  see  them  enacted.    Indeed,  thenMsk 
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absolate  and  despotic  governments  do  not  attempt  to  regulate 
social  daiku  by  fixed  laws,  or  to  enforce  social  equality  among 
noes  or  classes  without  their  consent. 

As  already  stated^  we  are  of  the  opinion  that  the  section  of 
the  Code  which  forbids  intermarriages  between  the  races  is 
neither  inconsistent  with,  nor  is  it  repealed  by,  the  section  of 
the  Constitution  now  under  consideration.  It  therefore  stands 
npoD  the  statute  book  of  the  State  forever  prohibiting  ^11 
such  marriages  and  declaring  them  to  be  nvJU  and  void. 

Let  the  judgment  of  the  Court  below  be  affirmed, 

(Wabneb,  J.,  furnished  no  opinion.) 

McCay,  J. 

I  concur  in  the  judgment  in  this  case,  and  in  the  main,  I 
concur  also  in  the  reasoning  of  the  majority  of  the  Court,  as 
to  the  meaning  of  that  clause  of  the  Bill  of  Rights  provid- 
ing that  the  social  status  of  the  citizen  shall  never  be  the  sub- 
ject of  legislation. 

^h^e  Act  providing  that  persons  of  different  color  shall  not 
'owiy,  is  not  an  infringement  of  that  provision.  Marriage 
w  a  dvil  contract,  regulated  by  law,  and  I  see  no  reason  why 
"^e  prohibition  against  persons  of  different  color  entering  in- 
to that  contract  is  regulating  the  social  atattta  of  the  citizen, 
^7  more  than  the  law  regulating  the  age  of  the  parties,  or 
^e  laws  fixing  the  degrees  of  their  relationship,  or  the  law 
P^viding  that  there  shall  be  but  one  such  contract  in  exis- 
toooe  at  a  time,  are  laws  regulating  the  social  status.  They  all 
^nd  apon  the  same  footing.  They  are  laws  regulating  the 
Carriage  contract,  and  nothing  more. 

I  pat  my  concurrence  solely  on  this  ground.  I  do  not  go 
^to  the  policy  of  the  law.  I  think  the  Courts  have  nothing 
|o  do  with  that.  It  may  be  a  good  law,  or  a  bad  law.  That 
^  not  my  affiiir  as  a  judge,  my  only  sphere  on  the  subject,  is 
^  say  whether  such  a  law  is  forbidden  by  the  Constitu- 
^on,  I  do  not  think  it  is.  The  Legislature  had  the  right 
^  to  enact,  just  as  they  might  say  that  first  cousins  should 
Bot  marry,  or  persons  under  twenty-one  years,  or  persons 
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having  a  particular  disease  or  deformity,  or  to  lay  down  ar^j 
rule  or  repeal  it,  that  may  seem  to  it  proper  legislation. 

These,  and  such  laws,  have  no  bearing  on  the  social  glattis 
of  the  citizen.     They  still  leave  persons  to  choose  their  asso- 
ciates, though  they  provide  that  they  shall  not  enter  into  a 
particular  civil  contract. 


Roe,  casual  ejector,  and  Joseph  Thomas,  tenant,  plaintiff 
in  error,  vs.  Doe  ex.  dem.,  John  Malcom,  et  al.y  defen- 
dant in  error. 

When  upon  the  trial  of  an  action  of  ejectment  for  the  recovery  of  a  lot 
of  land  and  the  mesne  profits  thereof,  the  tenant  offered  to  prove  the 
increased  value  of  the  lot  of  land,  resulting  from  the  improTemeots 
made  thereon  by  the  tenant,  as  a  set-off  to  the  mesne  profits  claimed 
by  the  plaintiff,  but  the  Court  refused  to  allow  the  tenant  to  prove  tBe 
increased  value  of  the  premises  resulting  from  the  improvements  maa* 
thereon  by  the  tenant,  but  restricted  him  to  the  actual  value  of  tie 
improvements  put  on  the  land  by  him  :  Held,  that  a  fair  construction 
of  sections  2866  and  3416,  of  the  Code,  allows  the  tenant  to  prove  the 
increased  value  of  the  premises  resulting  from  the  improvements  maoe 
thereon  by  the  tenant,  and  to  set-off  the  value  thereof,  in  an  action 'or 
mesne  profits  within  the  limitation  imposed  by  the  3416  section  of  the 
Code. 

When  a  Justice's  Court  fi,  fa.  was  backed  by  a  Justice  of  the  Peace 
on  the  18th  of  October,  1832,  without  stating  the  county  in  which  the 
act  was  done,  and  the  fi.  fa.  was  levied  upon  the  land  on  the  1^ 
October,  1831,  by  a  Constable  of  Lee  county,  who  turned  the  saffl* 
over  to  the  Sheriff,  who  sold  the  land  in  February  1832:  it"  was » 
fair  legal  presumption,  that  the  Justice  who  backed  the  fi,  fa*  ^  * 
Justice  of  Lee  county :  especially,  after  so  long  a  period  of  time  htf 
intervened  since  the  sale  of  the  land. 

(Brown,  C.  J.,  dissents  as  to  the  last  head  note.) 
(McCay,  J.,  did  not  preside  in  this  cause.) 

Ejectment.  Motion  for  new  trial.  Decided  by  JwP 
James  M.  Clark.  Sumter  Superior  Court  April  T^> 
1869. 
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This  was  ejectment  upon  the  several  demises  of  John  Mal- 
com, Hillman  Hawks,  et,  al,,  against  John  Thomas,  tenant 
in  possession,  for  land  lot  No.  43,  in  the  17th  district  of 
originally  Lee,  now  Sumter  county. 

The  plaintiff  introduced  at  the  trial  as  his  muniment  of 
title  to  said  lot,  the  following  evidence :  A  grant  from  the 
State  to  Charles  Weeks,  of  Adam's  District,  Morgan  county, 
dated  February  3d,  1832 ;  a  deed  from  John  Kinney,  as 
sheriff  of  Sumter  county,  to  Dennis  Hill,  dated  February 
7th,  1832,  made  in  pursuance  of  a  sale  by  him,  as  such 
sheriff,  on  that  day,  under  a  Ji.  fa.  in  the  following  words 
and  figures : 

"Georgia,  Morgan  County. 

'^Yon  are  hereby  required  that  of  the  goods  and  chattels  of  Charles 
^eeka,  yoa  make  the  sum  of  twenty-five  dollars  and  twenty-five  cents, 
^hicliwas  adjudged  to  James  Clark,  as  his  debt,  November  the  16th, 
1820,a8hig  debt,  with  interest  from  the  14th  March,  1819,  $1  25  costs, 
cost  81}  ceQts  for  this  execution ;  make  the  above  sum  of  money :  here- 
of fail  not.    Given  under  my  hand  this  14th  Feb>.  1821. 

Fbed^k  Helenbegk,  J.  P." 

"No  property  found  in  this  District  to  satisfy  this  execution.  May 
^>  1823.  Thomas  Bloodworth,  Constable. 

'Gborou,  Newton  County. 
'To  any  lawful  officer  to  execute.    January  21st,  1830. 

Richard  Eennon,  J.  P. 

I       "No  property  found  to  levy  this  fi.  fa.  on,  January  22,  1880. 

I  John  Pucket,  Constable. 

^         "October  28th,  1831,  this  is  to  any  lawful  officer  to  execute  and  re- 
[      ^^^'  John  A.  Burk,  J.  P. 

'Georgia,  Lee  Countt. 

''October  the  29th,  1881.    Levied  the  within  fi.  fa.  on  lot  No.  43.  in 
^^  nth  district  of  the  county,  the  property  pointed  out  by  the  plaintiff. 

Levi  Spencer,  Constable. 

*The  above  levy  sold  for  twenty-six  dollars,  deducting  the  plot  and 
^nt  and  costs.  Rec'd  of  John  Kenney,  Sheriff,  eleven  dollars  12^  eta. 
^^  the  within  fi.  fa.    Feh'j.  7th,  1832.  Dennis  Hilu" 

One  of  the  witnesses  to  this  deed,  was  one  Winn,  who 
signed  as  Justice  of  the  Inferior  Court, 


I 
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This  deed  and  fi.  fa,  were  objected  to  as  evidence^  because 
of  certain  alterations  and  erasures  apparent  on  the  deed,  aad 
because  the  fi.  fa.  was  not  directed  to  any  officer,  did  no^ 
show  in  what  district  of  Morgan  ooanty  the  jadgment  on 
which  the  fi.  fa.  was  founded,  was  entered,  nor  did  it  ap- 
pear to  have  been  backed  bj  a  Justice  of  the  peace  of  Lee 
county  before  it  was  levied  on  said  lot,  because  the  fi,  fa, 
and  entries  on  it  did  not  authorize  the  constable  to  make  the 
levy,  or  the  sheriff  to  make  the  sale  so  as  to  pass  title.    All 
these  objections  were  overruled. 

PlaintiflTs  attorney  traced  title  down  from  Hill  to  Malcom 
and  Hawks.  They  then  introduced  the  defendant,  and 
showed  by  him  the  locus  in  quo  ;  his  possession  at  the  begin- 
ing  of  the  suit,  10th  of  March,  1860 ;  that  one  hundred 
acres  of  said  lot  were  cleared  and  in  cultivation  by  him ;  tha.^ 
these  acres  were  worth  three  dollars  per  acre  for  rent  for  each 
of  the  three  years  last  past,  and  that  the  improvements  oi 
the  place  by  him  was  worth  fifty  cents  per  acre  for  the  same 
time.  Whether  he  meant  fifty  dollars  or  fifty  dollars  fer 
armumy  does  not  appear.  While  he  was  on  the  stand  he  pro- 
posed to  testify  for  himself,  on  cross-examination,  that  these 
improvements  which  he  had  made,  rendered  the  lot  more 
valuable  by  five  hundred  dollars,  than  if  the  improvements 
had  not  been  made.  Upon  objection  taken,  the  Court  re- 
jected this  testimony,  saying  that  he  might  prove  and  set-off 
the  actual  value  of  the  improvements,  but  no  mora 

Here  the  plaintiflT  closed.  The  defendants  read  in  evidence 
a  transfer  of  said  fi.  fa.,  dated  10th  of  December,  1826,  by 
James  Clark  to  James  Blassingame.  This  began:  '*TIub 
day  received  of  James  Blassingame,  thirty  dollars  in  ftW 
satisfaction  for  a  judgment,  (describing  said  judgment)  9iii 
ended,  "and  I  do  hereby  assign  over  and  transfer  the  *« 
judgment  to  James  Blassingame,  with  leave  to  use  and  oo&- 
trol  the  execution  thereon  for  his  individual  benefit,  notbol^ 
ing  myself  responsible  for  the  same  in  any  event.''  Tb* 
another  transfer  as  follows :  "Dennis  Hill  has  the  coni/A 
of  the  within  for  me,  this  30th  Jan'y,  1832. 

James  Bi^ASSiKaAXii" 
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When  this  evidenoe  was  oonoladed,  defendant's  attorney 
moved  to  rale  oat  the  said  fi.  fa.  and  deed  made  under  it, 
upon  the  groand  that  the  Ji.  fa.  was  satisfied.    The  Coart 
ovenuled  the  motion. 

Next  they  read  a  deed  from  Green  M.  Wheeler,  sheriff,  to 
James  White,  by  sale  ander  a  Justics  Court  fi.  fa.  against 
said  Weeks,  dated  the  7th  of  February,  1843,  (the  prodao- 
tion  of  the  fa.  fia.  was  waived)  a  deed  from  White  to  C.  J, 
Martin  and  W.  J.  Patterson,  dated  12th  October,  1858,  and 
a  deed  from  Martin  and  Patterson,  to  said  Thomas,  dated 
tbe  13th  of  November,  1860;  a  deed  made  by  Thomas  Mer- 
rill, as  attorney  in  fact  of  Charles  Weeks,  on  the  17th  of  De- 
cember, 1838,  to  Solomon  Shelgrove,  Jr.,  under  a  power  of 
attorney,  to  Merrill,  dated  17th  July,  1834;  a  deed  from 
Shelgrove^s  administrator  to  said  Thomas,  dated  6th  of  De- 
cember, 1859. 

They  then  read  the  Act  of  the  General  Assembly  organiz- 
ing Somter  county,  which  was  assented  to  on  the  26th  of 
^^mber,  1831.    In  it  certain  persons  were  named  as  com- 
missioners, ^'with  authority  to  superintend  the  election  of 
J'Jstices  of  the  Inferior  Court,  and  other  county  officers,  and 
^  appoint  the  times  and  place  of  holding  said  elections,  and 
*lect  the  place  of  holding  the  Superior  and  Inferior  Courts, 
*^d  to  do  and  perform  all  other  acts  preparatory  to  the  or- 
Pnization  of  said  county,"  and  with  authority  to  purchase, 
V  off  into  lots,  and  resell  a  lot  of  land,  and  use  the  pro- 
^*e^  for  building  a  court-houge  and  jail.    They  read  also, 
*  certificate  of  the  Secretary  of  the  Executive  Department, 
showing  who  had  been  Justices  of  the  Inferior  Court  of 
^^nater  county.    Said  Winn's  name  was  not  in  the  list.  They 
*'8o  showed  that  said  Kinney,  sheriff,  was  commissioned  on 
*e  12th  of  January,  1832,  that  it  was  in  July,  1832,  before 
*he  said  commissioners  bought  and  sold  a  lot  for  said  pur- 
P^.    This  was  shown  by  way  of  demonstrating  that  Kin- 
^^y  oould  not  have  possibly  advertized  and  sold  said  lot  after 
^^  was  commissioned  and  before  the  date  of  sale  as  given  in 
liisdeed. 
The  defendant's  attorney  requested  the  Court  to  charge  the 
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jury  that  if  they  were  satisfied  from  the  evidence,  that  on  1 
10th  of  December,  1826,  James  Clark  transferred  and 
signed  the  execution  and  judgment  to  Blassingame,  fori 
payment  and  satisfaction  then  made  to  him  by  Blassingar 
a  sale  under  the  fi,  fa.  thereafter  was  void  and  passed 
title,  and  that  after  said  transfer  Blassingame  could  not  ha 
said  land  sold  under  said  fi.  fa. 

The  Court  refused  so  to  charge,  but  charged  among  ot/i 
things,  as  follows ;  "If  John  Kinney,  as  Sheriff  of  Sumt 
county,  on  the  7th  of  February,  1832,  did  sell  under  thee: 
cution  in  favor  of  Clark,  against  Charles  Weeks,  said  I 
(No.  43,)  as  the  property  of  Weeks,  the  purchaser  at  sai 
sale  got  a  good  title  whether  the  sale  of  the  land  had  be( 
advertized  according  to  law  or  not,  if  the  purchaser  bad  i 
notice  of  such  irregularity. 

The  jury  found  for  the  plaintiff  the  premises  in  disput 
with  $250  00  for  mesne  profits,  with  costs. 

Thereupon  defendant's  attorney  moved  for  a  new  trial,  u; 
on  the  grounds  that  the  Court  erred  in  not  rejecting  thedw 
from  Kinney,  sheriff,  and  said  Justices'  Court  fi,  fa,  und 
which  it  was  made,  and  in  not  afterwards  ruling  them  ot 
when  requested ;  in  not  allowing  proof  of  the  increased  vala 
of  the  premises  by  reason  of  the  improvements  made  on  i 
by  the  defendant ;  in  refusing  to  charge  as  requested,  and  id 
charging  as  he  did,  and  because  the  verdict  was  contrary  to 
the  charge,  to  the  evidence  and  the  law. 

The  Court  refused  a  new  trial,  and  that  is  assigned  as  error- 

Lyon  &  DeGkaffenried,  for  plaintiff  in  error. 

J.  J.  Scarborough  and  W.  A.  Hawkins,  for  Aei&A^ 
in  error. 

Warner,  J. 

The  error  assigned  to  the  judgment  of  the  Court  belof  • 
this  case,  is  the  overruling  the  motion  for  a  new  trial  if* 
the  several  grounds  stated  therein.  It  is  the  unanii^ 
judgment  of  this  Court,  that  a  new  trial  should  be  gn** 
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on  the  ground,  that  the  Court  below  erred  in  ruling  out  the 
defendant's  evidence  in  regard  to  the  increased  value  of  the 
premises,  resulting  from  the  improvements  made  thereon  by 
the  tenant,  as  a  set-off  against  the  mesne  profits  thereof, 
claimed  by  the  plaintiff.     The  3416th  section  of  the  Code 
declares  that  "a  trespasser  cannot  set-off  improvement   in 
an  action  brought  for  mesne  profits,  except  when  the  value 
of  the  premises  has  been  increased  by  the  repairs,  or  improve- 
ments, which  have  been  made.     In  that  case  the  jury  may 
take  into  consideration  the  improvements,  or  repairs,  and 
diminish  the  profits  by  that  amount,  but  not  below  the  sum 
which  the  premises  would  have  been  worth  without  such 
improvements  or  repairs."    The  2855th  section  of  the  Code 
declares  that,  "against  a  claim  for  mesne  profits,  the  value 
of  improvements  made  by  one  bona  fide  in  possession  under 
a  claim  of  right  is  a  proper  subject  matter  of  set-off."     The 
P^^nt  in  the  case  is,  whether  the  defendant  ought  to  have 
•^n  allowed  to  prove  upon  the  trial  the  increased  value  of 
"^^  premises  in  disptUcy  resulting  from  the  improvements 
made  thereon  by  him,  or  whether  he  should  have  been  re- 
^""icted  to  the  actual  value  of  the  improvements  and  repairs, 
Without  regard  to  the  increased  value  of  the  premises  in  dis- 
?^  as  resulting  therefrom.     If  a  trespasser  can  set-off  im- 
provements which  have  increased  the  value  of  the  premises 
^inst  the  mesne  profits,  surely  one  who  is  bona  fide  in  pos- 
^sion  of  the  premises  sued  for,  under  a  claim  of  right,  should 
^  allowed  to  do  so  under  the  restriction  specified  in  the 
^tter  part  of  section  3416. 

The  Chief  Justice  is  of  the  opinion  that  the  Court  below 

ji^*ted  in  not  ruling  out  the  Justice's  Court  fi,  fa.,  which 

levied  on  the  land  by  a  constable  in  Lee  county,  because 

^^fi'fa.  was  not  backed  by  a  Justice  of  that  county.     I  am 

tile  opinion  that  the  Court  below  did  not  err  in  admitting 

Justice's  Court  fi,  fa.  in  evidence,  upon  the  statement  of 

18  presented  by  the  record.     This  fi.  fa.  was  an  ancient 

mteatf  and  the  sale  took  place  under  it  in  February, 

\    The  two  last  entries  made  on  it  are  as  follows  :  "Oc- 

f  28tii)  1831.    This  is  to  any  lawful  officer  to  execute 
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and  return.    John  A.  Bark,  J.  P."    The  county  in  whiclj 
this  official  act  of  the  Justice  was  done  is  not  stated,  but  on 
the  next  day  thereafter  the  jl.  fa.  was  levied  upon  the  land 
in  dispute  by  a  constable  of  Lee  county  in  the  following 
words :  "  Georgia,  Lee  county.  October  29th  1831.    Levied 
the  within  fi.  fa.  on  lot  number  43,  in  the  17th  District  of 
this  county ;   the  property  pointed  out  by  the  plaintiff. 
Levi  Spencer,  Constable."     In  view  of  the  fact  that  the  jJ. 
fa.  was  backed  the  day  before  the  levy  of  the  constable  of 
Lee  county  was  made  on  the  land,  I  think  it  is  a  fair  legal 
presumption,  especially  after  such  a  lapse  of  time,  that  Eurk, 
the  justice  who  backed  the  fi.  fa.^  was  a  Justice  of  Lee 
county ;  the  constable  would  not  have  been  authorized  to 
execute  it,  unless  it  had  been  so  backed,  and  yet  he  did  exe- 
cute the  same  and  returned  it  to  the  sheriff,  who  sold  the 
land.     lu  the  case  of  HoUingsworth  vs.  Dickey^  2ith  Ga,  R, 
434,  this  Court  held,  that  it  would  presume  that  an  entry  on 
a  Justice's  Court  fi.  fa.  in  these  words :  **  No  personal  prop- 
erty to  be  found  to  levy  this  fi.  fa/^  was  made  by  a  constable 
of  the  county  where  the  defendant  resided,  and  where  the 
judgment  was  obtained,  though  it  was  not  mentioned  by  tie 
constable  who  made  the  entry,  in  what  county  it  was  made. 
This  Court,  (as  indeed  all  Courts  do,)  has  gone  very  far  in 
presuming  that  all  officers  have  performed  their  duty,  in 
upholding  judicial  sales  made  by  them  under  the  process  of 
the  Courts,  especially  when  a  great  length  of  time  has  inter* 
vened. 

There  were  several  other  points  made  in  the  record  besid* 
those  specially  noticed  heretofore,  but  we  find  no  error  in  ^ 
rulings  of  the  Court  below  upon  them.  Let  the  judgment 
of  the  Court  below  be  reversed. 

Brown,  C,  J.,  concurred  as  follows : 

I  agree  with  the  Judge  delivering  the  opinion  in  tie  judf 
ment  of  reversal  for  the  reason  given  by  him.  I  i(m  ataorf 
opinion  that  the  Judge  of  the  Superior  Court  should  hff^ 
ruled  out  the  Justice's  Court ^.  fa.  on  the  trial,  on  thegrtW^ 
that  it  issued  from  a  Justice's  Court  of  Morgan  coxmijf^ 
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ras  levied  apon  land  in  Lee  county,  when  it  had  not  been 
acked  by  a  Jastioe  of  the  Peace  of  said  county,  so  as  to 
Qthorize  a  constable  of  that  county  to  make  the  levy. 

While  I  would  ma]|;e  every  reasonable  presumption  in 
ivor  of  a  sale  under  an  old  Justice's  Court  fi,  fa.,  I  do  not 
hink  we  are  justified  in  presuming  that  a  Justice  of  the 
i^eace,  who  backed  the  fi.  fa.  without  specifying  for  what 
ounty  he  acted,  belonged  to,  or  was  a  Justice  for,  any  par- 
icular  county. 


FTamlin  J.  Cook,  plaintiff  in  error,  vs.  F.  P.  Smith  et  al., 

defendante  in  error. 

IL  bill  was  filed  against  Frank  P.  Smith  and  D.  Smith,  by  a  creditor  of 
the  fonner,  charging  a  combination  between  the  defendants  to  defraud 
the  creditors  of  Frank  P.  Smith.  Frank  P.  Smith,  alone,  answered 
the  bill  and  moyed  to  dissolve  the  injunction  as  to  himself:  JSeldt 
That  it  was  error  in  the  Court  to  hear  the  motion  until  the  other  de- 
fendant,  who  was  in  fact  the  principal  defendant,  had  answered. 

Equity  practice.     Injunction.     Decided  by  Judge  J.  M. 

ESlaek.     Baker  Superior  Court.     November  Term,  1868. 

■A 

1^  C!ook  filed,  in  September,  1868,  a  bill  in  equity,  contain- 

the  following  averments :    On  the  8th  of  May,  1868,  F, 

[•Smith  and  himself  agreed,  to  enable  F.  P.  Smith  to  carry 

his  &rm  in  said  county,  that  Cook  should  accept  his  draft 

$3,889  17,  and  for  other  sums  thereafter,  and  that  F.  P. 

would  secure  him  by  a  mortgage  on  his  entire  crop  of 

then  growing  on  his  plantation  in  said  county,  and 

deliver  the  cotton  at  Cook's  warehouse,  in  Albany, 

by  or  before  the  6th  of  January,  1869.     The  draft 

»ted  and  the  mortgage  was  made  and  delivered.   By 

ice  F.  P.  Smith  grew  a  crop  of  cotton  which  will 

fiffy  bales.'    Eeoently,  F.  P.  Smith  made  a  colorable 

Ml  entire  crop  to  his  brother.  Dock  Smith,  with  intent 

Oook.     With  this  intent  the  two  have  sent  three 
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bales  of  said  cotton  to  Rust  &  Johnson,  warehousemen,  of 
Albany,  and  Dock  Smith  has  sold  one  bale,  and  appropriated 
the  proceeds  to  his  own  use.  F,  P.  Smith  is  threatening  to 
leave  the  State,  and  he  and  Dock  Smith  are  both  insolvent. 
The  main  portion  of  the  crop  is  ungathered,  and  is  in  danger 
of  being  lost.  Besides  said  acceptance,  Cook  accepted  other 
drafts  for  F.  P.  Smith,  amounting  to,  say  $800  00. 

He  prayed  for  an  answer  and  account  by  both  of  said  par- 
ties, ne  exeat  against  F.  P.  Smith,  injunction  against  both 
from  interference  with  the  crop,  and  that  a  Receiver  should 
take  charge  of  the  same.  The  bill  was  sanctioned,  injunction 
and  7i€  exeat  issued,  and  a  Receiver  was  appointed.  After- 
wards, in  October,  Cook  filed  a  supplemental  bill  changing 
the  averrments  as  follows  :  Said  draft  was  the  result  of  an 
account  and  settlement  between  him  and  F.  P.  Smith,  for 
advances,  acceptances  and  provisions  before  that  furnished 
by  him  to  F.  P.  Smith,  and  a  draft  for  $3,000  00  drawn  by 
R.  M.  Scurry  and  F.  P.  Smith,  payable  to  R.  S.  Williams, 
due  15th  September,  1857 ;  said  Dock  Smith  and  E.  if* 
Scurry,  now  non-resident  in  this  State,  and  R.  S.  Williams 
farmed  together  under  the  style  of  R.  S.  Williams  &  Co.,  and 
sometime  in  1867  Williams  sold  out  his  interest  in  thetben 
growing  crop  for  $3,000  00,  and  said  draft  was  drawn  to  pf 
that  sura,  and  Cook  accepted  and  paid  the  drafb ;  in  drawing 
this  draft  F.  P.  Smith  was  acting  only  as  the  agent  of  Pock 
Smith,  and  himself  acquired  nothing  by  said  sale,  or,  if  k* 
acquired  any  interest,  it  was  only  to  protect  Dock  Smiw 
from  loss ;  a  part  of  the  consideration  of  said  $3,889  1" 
drafl  were  two  drafts  accepted  and  paid  by  Cook,  drawn  kf 
Scurry  and  Smith  for  Dock  Smith,  dated  July  2d,  1867,88* 
one  due  September  8th,  1867  for  $800  00,  and  the  other  fc 
$200  00,  due  2d  September  1867 ;  Cook  accepted  and  jA 
three  other  drafts  drawn  by  F.  P.  Smith  on  Cook  to  eo/A 
F.  P.  and  Dock  Smith  to  make  their  crop  during  1868,  *•■ 
wit:  one  due  1st  November,  1868,  for  $210  39;  oncd* 
15th  November,  1868,  for  $306  61,  and  the  other  daeU* 
December,  1868,  for  $150  00. 

Intending  to  defraud  Cook,  F.  P.  Smith  sabstitolrf  I* 
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a  draft  (ok  eaid  drafts  of  Dock  Smith  and  said  Scuny,  in 
ler  to  release  Dock  Smith,     After  this,  F,  P.  Smith  colo- 
ily  sold  "  the  Frank  Smith  plantation  "  with  the  horeee, 
ilea,  Btock,  cattle,  hogs,  corn,  fodder,  wt^ns,  tools,  etc, 
;oept  the  growing  crop  of  cotton,]  to  Dock  Smith.     In 
ler  to  deceive  Cook,  F.  P.  Smith,  when  he  drew  said  large 
»ft,  said  he  woald  make  from  forty  to  seventy  bales  of 
ttoD,  and  that  forty  of  them  would  pay  the  draft.     Cook 
lieved  all  this.     But  in  fact,  F.  P.  Smith  will  not  make 
fer  twenty  bales  of  cotton,  and  part  of  that  will  go  to  pay 
lelaborers.    Cook  furnished  provisions,  etc.,  to  F.  P.  Smith 
I  csny  on  the  farm,  and  he  let  Dock  Smith  have  part  of 
lem  in  order  to  make  his  crop  unencumbered.    He  fears  that 
^xk  Smith  will  sell  the  land  and  F.  P.  Smith  will  sell  the 
>ToiiiiEes  of  Dock  Smith  to  pay  for  it,  unless  they  are  re- 
fined, inasmuch  as  both  are  insolvent.     The  additional 
■nyerwas  that  the  Receiver  should  take  charge  of  the  land, 
'uitbat  it  should  be  sold  to  pay  Cook,  and  that  injunction 
■Boeto  prevent  the  said  transfers.    The  Chancellor  sanctioned 
•t  bill  and  granted  the  order  as  prayed  for. 
Tbe  bill  was  served  on  each  of  the  Smiths,  the  supplemen- 
1  bill  was  served  on  F,  P.  Smith,  and  a  copy  was  left  with 
ft  for  Dwk  Smith,     F.  P,  Smith  only,  answered  the  bill, 
e  denied   having  sold  his  cotton  crop  to  Dock  Smith,  or 
U  said  three  bales  hud  been  sent  from  the  plantation,  or 
U  Dock  Smith  had  sold  the  one  bale ;  he  denied  intending 
Ejeave  the  State ;  he  denied  acting  for  Dock  Smith  in 
nwg  8:iid  lui-ge  draft,  and  said  that  Cook  asked  him  to 
one  the  whole  indtibtedneas  of  Scurry  and  Smith,  because 
1^  were  insolvent,  and  he  drew  the  draft  bona  fide  for  that 
Ipse;  he  said  he  did  not  sell  to  Dock  Smith  with  "the 
^  Smith  plantation"  anything  but  six  mules,  wagons, 
Istion  tools,  one  hunda>d   bushels  of  corn,  and  about 
I  or  four  thousand  pounds  of  fodder.    In  1858,  F.  P. 
k  boaglit  oue-liaif  interest  in  said  plantation  from  his 
ir,  at  $1,800  00,  and  of  this,  he  owed  his  father  $200  00 
muaty,  1807.     In  February,  1867,  he  bought  from  his 
IT  the  other  half  of  the  plantation,  stock,  tools,  etc.,  for 
gToJU  XXXIX— 22, 
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$2,834  34  on  a  credit ;  Dock  Smith  brought  these  claims  on 
F.  P.  Smith  from  his  father,  and  F.  P.  Smith  being  involved 
by  the  operations  of  1867,  sold  out  to  Dock  Smith  as  afore- 
said at  $3,800  00,  which  was  paid  by  claims  held  on  him  by 
Dock  Smith.  He  denied  the  statement  as  to  making  from 
forty  to  seventy  bales  of  cotton.  He  said  he  had  more  pro- 
visions than  he  needed  and  sold  some  to  Dock  Smith  on 
credit,  which  was  yet  unpaid.  He  denied  that  Dock  Smith 
had  had  any  control  of  his  crop  except  for  a  short  time  as 
overseer.  All  the  other  statements  were  admitted,  save  that 
he  said  that  all  had  been  done  bona  Jide. 

When  this  answer  was  filed,  solicitors  for  the  Smiths,  upon 
it  alone,  moved  to  dissolve  the  injunction,  etc.  Cook's  solic- 
itors objected  to  a  hearing  until  Dock  Smith  answered.  His 
objection  was  overruled,  the  argument  was  heard,  and  the 
injunction  was  dissolved  as  to  Dock  Smith.  Of  this  oom- 
plaint  is  made  here. 

Strozier  &  Smith,  (by  R.  Lyon,)  for  plaintiff  in  error. 

Vason  &  Davis,  J.  J.  Hall,  for  defendants. 
McCay,  J. 

The  only  point  made  in  this  case  is  that  it  was  error  in  the 
Court  to  dissolve  the  injunction  on  the  answer  of  F.  ?• 
Smith  alone,  and  before  the  other  defendant  answered. 

The  defendant  who  failed  to  answer  was  the  principal  d^ 
fendant.  He  it  was  who  was  charged  with  the  firaad.  ^ 
P.  Smith  is  alleged  to  be  a  mere  instrument  In  sack  (^ 
the  rule  is  imperative,  that  at  least  the  principal  defend*^ 
must  answer.  Daniel's  Chan.  Practice,  1823,  and  note  ^ 
authorities.  The  general  rule  is  that  all  the  defisndants  0^ 
answer,  (Daniel's  Chan.  Practice,  1823,)  unless  the  pi^^ 
be  some  of  them  merely  formal  or  inaccessible. 

Here  the  principal  defendant  has  failed  to  answer.  V< 
think  the  Court  ought  to  have  required  the  other  anf'^ 
These  men  |vere  brothers,  and  the  record  shows  thattl^ 
truth  is  not  set  forth. 

Judgment  reversed. 
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B£KJ.  Obebk  &  Phillip  West^  plaintiffl  in  error,  vs.  B.  F. 
Cock  &  Jko.  Thompson^  adnCrBy  defendants  in  error. 

(MeCaj,  Jm  kATinf  be«n  of  oonnsel  in  it.  did  not  preside  in  thiiCewo*) 

Thin  Court  will  not  control  the  discretion  of  the  Court  below  in  refusing 
to  grant  a  new  trial  in  a  case  where  no  rule  of  law  has  been  violated, 
and  when  it  appeared  from  the  evidence  in  the  record,  that  substantial 
justice  has  been  done  between  the  parties. 

Claim.  Practice.  Evidence.  Tried  before  Judge  Jas.  M. 
Clabk.    Lee  Superior  Court.    March  Term,  1869. 

Cook  and  Thompson^  as  administrators  of  Robert  Thomp- 
son deceased^  had  a  mortgage  fi.  fa.y  in  their  favor^  against 
A.  H.  Phillips,  levied  upon  lot,  No.  293, 14th  District,  Lee 
oounfy,  and  Green  and  West  claimed  it. 

The  plaintiff  read  in  evidence  the  mortgage  ^./a.,  founded 
on  a  mortgage  dated  the  12th  of  April,  1856,  covering  said 
lot  and  many  others;  a  grant  of  said  lot  from  the  State  to 
Jethro  Summers,  dated  the  22d  of  October,  1836 ;  a  deed 
£rom  Summers  to  Mary  Hambleton,  and  a  deed  from  her  to 
the  defendant,  Phillips,  dated  the  19th  of  January,  1846,  and 
closed. 

Claimants  then  showed  by  parol,  that  in  1862  or  1853, 
defendant  by  deed  of  gift  conveyed  the  land  to  his  son-in- 
law,  Williams,  that  he  held  it  for  a  year  or  so,  and  sold  and 
conveyed  it  to  Roberts,  who  made  a  crop  there,  and  ran 
away  in  1866,  leaving  one  Drawhom,  as  his  tenant,  on  the 
lot.  The  witness  said  that  he  and  Hodges  witnessed  this 
last  deed,  and  that  he  never  witnessed  any  other  deed  be- 
tween the  parties.  The  same  facts  as  to  these  deeds  were 
shown  by  Hodges.  The  following  facts  were  shown  by 
parol.  The  lot  was  levied  on  by  a^./a.,  in  favor  of  Ban- 
croft V9.  Roberts,  and  was  legally  sold  on  the  first  Tuesday 
in  May,  1866,  and  claimants  bought  it.  The  originals  were 
XoBty  and  the  records  were  burnt. 

At  the  sale,  Mr.  Warren  gave  notice  that  Roberts  had  not 
Jnid  the  purchase-money  for  said  land ;  that  Williams  had 
traded  Roberts'  note  for  the  purchase-money  to  Rouse  for 
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another  lot^  and  Rouse  afterwards  owed  Phillips ;  that  de- 
fendant in  Ji,  fa.  and  Cock  were  present  at  the  sale.    The 
Ji.fa.  was  issued  in  1854  or  1855;  the  lot  was  not  levied  on 
and  sold  by  number,  but  as  the  lot  whereon  Drawhorn  re- 
sided, in  said  district.    Cock  and  Thompson,  at  the  same 
sale,  bought  all  the  other  lands  in  said  mortgage  named. 
Warren  had  from  Bouse  said  note  for  collection,  and  was 
instructed  to  sue  in  the  name  of  Williams,  to  assert  the  ven- 
dor's lien.    Phillips  called  on  Warren  for  this  note,  and  said 
he  had  bought  it  from  Rouse  and  wished  to  take  it.     War- 
ren would  not  deliver  it,  because  Phillips  would  not  pay  his 
fee.     This  note  was  read  in  evidence.    It  was  for  $2,400, 
dated  22d  December,  1854,  due  1st  of  January,  1856.    They 
read  the  deed  from  said  sheriff  to  claimants,  dated  the  6th  of 
May,  1856,  and  a  deed  from  Cock  and  Thompson,  as  such 
administrators,  conveying  said  other  lots  mentioned  in  the 
mortgage,  and  a  bill  in  equity  filed  by  Cock  and  Thompson, 
as  such  administrators,  against  one  Hayslip  and  the  sheriff, 
enjoining  the  sale  of  said  mortgaged  lots.     It  has  no  sanc- 
tion, no  process,  no  date. 

In  rebuttal,  the  plaintiff  in  Ji.fa.  read  in  jBvidence  an  order 
of  said  Court,  at  March  Term,  1859,  giving  them  control  of 
a^./a.,  in  favor  of  Lindsay,  guardian,  against  A.  N.  PhillipSj 
and  Cock  and  Thompson,  securities,  for  $9,620  16,  and  the 
suit  and  judgment  on  which  it  was  founded,  and  another 
mortgage  by  Phillips  to  claimants,  dated  the  14th  of  Ma/) 
1856,  on  other  lots,  as  indemnity  for  their  standing  his  secu- 
rity. They  then  handed  to  a  witness,  a  deed  from  Roberto 
to  A.  H.  Phillips,  conveying  said  lot,  on  the  first  of  Febro- 
ary,  1856.  The  witness  to  the  deed  recognized  his  signature 
thereto,  but  recollected  nothing  of  the  delivery.  Cock  testi- 
fied, that  he  got  said  deed  from  among  certain  papers  whi*  , 
Phillips  or  his  lawyers  turned  over  to  him  when  he  tookth* 
mortgage  of  indemnity ;  that  $5,347  was  still  due  on  ^ 
jl/a.,  of  which  they  had  taken  the  control.  They  read  *■ 
evidence,  over  objection  made,  the  deed  to  another  lot,  wW'" 
was  witnessed  by  the  person  who  said  he  had  never  wi^ 
nessed  but  one. 
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Plaintiffi'  attorney  opened  the  argument,  and  had  been 
replied  to  by  elaimants^s  attorney,  and  they  got  into  a  dis- 
pute as  to  whether  the  deed  from  Roberts  to  Phillips  had 
)een  read  in  evidence,  and  the  Court  allowed  them  then  to 
•ead  it,  though  the  claimants'  attorney  objected  thereto. 

The  Court  charged  the  jury :  1st.  If  you  believe  from  the 
jvidence  that  A.  H.  Phillips  was  the  owner  of  this  lot,  after 
;his  debt  was  contracted,  and  gave  it  to  his  son-in-law,  Wil- 
iams,  and  Williams  sold  it  to  Roberts,  and  took  his  note  for 
lie  purchase-money,  which  he  never  paid,  and  Phillips  after- 
¥ards  obtained  possession  of  the  note,  by  paying  for,  or 
igreeing  to  pay  for,  another  lot  for  Williams,  and  then  took 
i  conveyance  from  Roberts  for  the  lot  back  to  himself,  and 
West  and  Green  afterwards  bought  it  at  sheriff's  sale,  as  the 
property  of  Roberts,  with  notice  that  Roberts  had  no  title, 
bbat  he  had  paid  no  part  of  the  purchase-money,  then  the 
land  is  subject  to  this  Ji.  fa.  2d.  If  Phillips,  being  in- 
solvent, gave  the  lot  to  Williams,  it  was  in  fraud  of  his 
creditors,  and  therefore  void ;  but  if  he  was  only  indebted, 
and  not  insolvent,  and  made  the  gift  with  no  such  intention, 
bat  only  to  make  an  advancement  to  Williams,  the  deed  was 
not  fraudulent,  but  Williams  got  a  good  title  against  Phillips' 
creditors  and  others.  But  if  Roberts  or  claimants  bought 
^without  knowledge  of  the  fraud  by  Phillips,  they  are  not 
jjiiffected  thereby,  and  if  claimants,  without  notice  of  the  fraud, 
>nght  at  sheriff's  sale,  under  an  execution  older  than  the 
>rtgage  of  plaintiffs'  in  Ji.  fa.,  the  title  is  good  against 
I,  unless  the  title  is  defeated  by  some  other  circumstance. 
Bie  jury  found  the  property  subject.  Claimants'  attor- 
moved  for  a  new  trial,  upon  the  grounds  that  the  Court 
in  admitting  the  deed  from  Phillips  to  Roberts  to  an- 
fot,  because  of  irrelevancy ;  in  admitting  the  deed  afl«r 
It  had  been  had ;  because  the  first  part  of  the  charge 
letical,  and  because  the  verdict  was  contrary  to  law, 

Judge  refused  a  new  trial,  and  this  is  brought  up  for 
IHI  said  grounds. 
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Fbed.  H.  West  (by  the  Reporter),  for  plaintiffi  in  error. 
W.  A.  Hawkins,  R.  Lyon,  for  defendant. 
Warner,  J. 

The  error  assigned  to  the  judgment  of  the  Coart  below  in 
this  case  is,  in  overruling  the  motion  for  a  new  trial.  In 
carefully  looking  through  the  entire  record  in  this  case,  we 
find  no  l^al  grounds  of  error  which  will  authorize  this 
Court  to  set  aside  the  verdict  found  by  the  jury  upon  the 
fiicts  therein  contained.  In  our  judgment,  substantial  jus- 
tice has  been  done  between  the  parties,  and  there  was  no 
error  in  the  refusal  of  the  Court  below,  to  grant  a  new  trial. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


Martin  Dooly,  plaintiff  in  error,  vs.  James  P.  Isbell, 

defendant  in  error. 

Where  on  the  trial  of  a  claim  case  it  appeared  that  the  levy  was  made  oa 
the  4th  of  Noyember,  1868,  on  a  fi,  fa,  issaed  upon  the  18th  of  No* 
yember,  1861,  and  the  claimant  showed  title  from  the  defendant  io/ 
fa.  and  possession  more  than  four  years  before  the  leyy,  and  there  ^ 
no  eyidence  that  claimant  had  notice,  at  the  time  of  the  purchase,  ^ 
the  existence  of  the  judgment :  Jffeldf  that  the  land  was  diacharged 
from  the  lien  of  the  judgment,  and  that  the  yerdict  of  the  jury  fiDdiBj 
the*land  not  subject,  will  not  be  disturbed.    Warner,  J.,  disseotiiig> 

Claim.  Homestead.  Prescriptive  title.  Decided  by  Jodg^ 
Parrott.    Whitfield  Superior  Court    April  Term,  1869* 

On  the  29th  of  October,  1861,  Dooly  obtained  a  judgmeot 
against  one  Forsyth,  upon  which  a  Ji.  fa,  was  issaed  on  tl^ 
13th  of  November,  1861.  On  the  4th  of  November,  M 
this  fi.  fa,  was  levied  upon  a  lot  of  land  in  said  oountj)  ^ 
'Forsyth's  property.  Isbell,  as  trustee  for  his  children,  di^ 
ed  the  land. 

On  the  trial  of  the  claim,  Dooly's  attorneys  showed  Alt 
Forsyth  had  had  possession  of  said  land  as  his  own,  afitf  ^ 
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\e  of  the  jadgmenti  and  closed.  Isbell's  attorneys  read  in 
tdeoce  a  deed,  whereby,  on  the  3d  of  March,  1863,  For- 
h  conveyed  said  land  to  Isbell,  as  such  trustee.  They 
m  tendered  an  exemplification  of  a  record,  showing  that 
d  land  had  been  set  apart  as  a  homestead  for  said  Isbell, 
such  trustee.  This  was  objected  to  because  it  was  irrelev- 
t,  and  because  it  was  made  after  the  lien  of  Dooly  on  the 
ad  had  attached.  The  objections  were  overruled,  and  the 
oord  was  read. 

'There  being  no  dispute  about  the  facts,  and  the  question 
dng  simply  one  of  law,  as  to  what  efiect  was  to  be  given  to 
le  proceeding  setting  apart  this  lot  to  the  claimant,  as  trustee, 
e  jury,  under  the  instructions  of  the  Court,  found  that  the 
operty  was  not  subject.'' 

Counsel  for  Dooly  say  that  the  Court  erred  in  admitting 
id  evidence,  and  in  his  said  instructions  to  the  jury. 

E.  P.  Edwards,  Dawson  A.  Walker,  W.  K.  Moore, 
^  plamtiff  in  error,  cited  1st  section  of  Art.  VII  Consti- 
tioQ  of  1868,  and  the  Act  of  October  3d,  1868,  incompari- 
n  with  Act  of  December  11th,  1841,  Cobb's  N.  D.,  389, 
id  the  Act  of  1843,  lb.  390,  Code,  section  2013 ;  Maxey, 
»dan  &  Co.,  vs.  Loyal,  33  Ga.  R. ;  1st  Kelley  R.,  193,  and 
Me,  section  1944. 

[•A.  R  Hanks,  for  defendant,  cited  14th  (}a.  R.,  454, 

proper  construction  of  said  Act  of  1868,  and  said  clause 

Constitution,  and  Ogden  vs.  Saunders,  12,  Wheat.  R., 

Bronson  vs.  Kenzie,    1st  Howard's  R.,  315,  Van 

vs.  the  City  of  Quincey,  4th  Wallace'  R.,  553,  and 

I  Johnson  vs.  Hardee,  38th  (}a.  R.,  to  show  that  the 

1868  was  constitutional. 


ent  of  this  case  at  the  hearing,  was  mainly  in 

onality  and  construction  of  Article  YII  of  the 

of  1868,  but  if  the  verdict  of  the  jury  is  right 

H  ought  to  stand,  even  if  the  homestead  provis* 


344         SUPREME  COURT  OF  GEORGIA. 

Dooly  V8,  IsbelL 

ion  of  the  Constitutiou  does  not  apply,  as  between  these 
parties.     Whether  it  does  apply  or  not,  we  do  not  decide. 

The  verdict  of  the  jury  is  sustainable  on  the  ground  de- 
cided by  this  Court,  at  this  term,  in  the  case  of  Nathan  Chap- 
man V8.  Warren  Akin,  from  Bartow  county.     The  plaintiff 
in  the  fi.  fa,  did  not  make  his  levy  within  the  time  prescrib- 
ed by  the  Code^  section  3525,  after  the  property  had  gone  in- 
to the  possession  of  an  innocent  bwxafde  holder.    The  evi- 
dence shows  that  the  property  was  bought  by  Isbell,  on  the 
3d  of  March,  1863,  and  the  evidence  does  not  show  that 
he  had  any  notice  of  this  fi,  fa.    The  levy  was  made  No- 
vember 4th,  1868.     The  law,  it  is  true,  carries  the  lien  of 
the  judgment  over  upon  the  property  of  the  defendant  into 
the  hands  of  an  innocent  bona  fide  holder,  but  it  is  upon  the 
condition  that  he  asserts  it  in  four  years  after  the  transfer. 

We  held,  in  the  case  of  Chapman  vs.  Akin,  at  this  term, 
that  this  was  not  a  statute  of  limitations,  but  a  condition  put 
by  law,  upon  the  plaintiff's  lien,  like  the  duty  to  record  a 
mortgage,  or  to  enter  a  mechanic's  lien,  and  that  if  the  plain- 
tiff fail  to  comply  with  the  condition,  as  against  an  innocent 
purchaser,  the  lien  is  gone.     What  is  the  difference  in  prin- 
ciple between  this  case  and  the  case  of  a  mortgage  ?    In  case 
of  a  mortgage,  the  lien  exists  by  the  contract ;  it  is  not  good 
against  subsequent  purchasers  without  notice,  unless  it  is  re- 
corded; and  it  is  wholly  immaterial  why  it  is  not  recorded; 
neither  death  nor  accident,  nor  war,  nor  minority,  nor  mar- 
riage excuses.     There  must  be  either  record  or  notice,  to 
make  the  mortgage  good  against  an  innocent  purchaser.   So 
too  of  a  judgment  lien  against  an  innocent  purchaser  withoflt 
notice;  it  must  be  levied  in  four  years;  that  is  the  condition 
on  which  it  is  permitted  to  follow  property  into  the  ban* 
of  third  persons.     And  that  condition  must  be  perform^' 
That  the  plaintiff  in  ^. /a.  has  been  prevented  by  aocidait,!? 
the  act  of  Grod,  as  death,  by  minority,  by  war,  by  marriage 
or  by  any  hindrance,  except  one  put  in  his  way  by  the  dii** 
ant  himself,  is  no  excuse.     The  claimant  is  himself,  ab  ii0^ 
•ent  purchaser,  and  is  entitled  to  protection  if  the  plafiiii' 
does  not  perform  the  conditions  upon  which  the  Uw  perflu* 
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to  pursue  property  in  possession  of  defendant,  at  the 
i  of  the  judgment^  over  into  the  hands  of  innocent  pur- 
sers, 
udgment  affirmed. 

►KOWN,  C.  J.,  concurred,  but  furnished  no  opinion. 

\rARNEB,  J.,  dissenting. 

'he  facts  in  this  case  as  disclosed  by  the  record  are,  that 
>ly,  the  plaintiff/ levied  his  fi.fa.  on  the  land  as  the  pro- 
y  of  Forsyth,  the  defendant  in  fi,  fa.,  in  satisfaction  of  a 
gment  dated  the  29th  day  of  October,  1861,  proved  the 
aidant,  Forsyth,  to  have  been  in  possession  of  the  land 
sequent  to  the  date  of  the  judgment,  and  closed  his  case. 
5  claimant  introduced  in  evidence  a  deed  from  Forsyth, 
defendant  in  execution,  dated  March  3d,  1 863,  to  himself 
the  land  in  dispute,  and  an  exemplification  from  the 
W;  of  Ordinary,  setting  apart  to  him  this  land  as  a  home- 
id  The  only  question  made  and  decided  in  the  Court 
AW,  and  the  only  question  made  on  the  argument  before 
8  Court  was,  whether  Isbell  could  claim  a  homestead  in 
)  land  as  against  Dooly^s  judgment  lien,  upon  the  state- 
^of  facts  before  recited.  There  was  no  question  made 
ifidded  in  the  Court  below,  and  none  made  before  this 
as  to  the  statutory  bar  of  four  years  possession.  There 
evidence  in  the  record  as  to  the  length  of  time  the 
it  had  been  in  possession  of  the  land,  or  whether  he 
been  in  possession  of  it,  and  yet  the  majority  of  the 
»Ily  igTiore  the  question  decided  in  the  Court  below 
error  is  assigned  here,  and  have  proceeded  to 
the  case  upon  an  assumed  state  of  facts  which 
in  the  record,  and  upon  a  point  which  was 
or  decided  by  the  Court  below,  nor  discussed 
Court.  The  majority  of  the  Court  asswne  in  their 
^'  that  the  party  claiming  the  homestead  in  the  land 
poesession  of  it  for  four  years  as  a  bona  fide  pur- 
Tftloable  consideration.  There  is  no  evidence  in 
to  the  length  of  time  Isbell  was  in  possession  of 
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the  land^  or  whether  he  was  a  bona,  fide  pordiaaer  of  the  huod 
from  Forsjrth^  the  defendant  in  execution^  for  a  valnifak  ood- 
sideration  or  not  To  have  conatitated  Isbell  a  bona  fk 
purchaser  of  the  land  as  provided  by  the  3526th  sectioD  of 
the  Code,  three  things  were  neoessarj  to  have  been  proved 
on  the  trial.  First,  that  he  did  viat  have  natioe  of  the  exist- 
ence of  the  judgment  against  Forsyth  at  the  time  he  parchased 
the  land  from  him,  (for  if  he  did  have  notice  of  it,  the 
legal  presumption  is,  that  he  parohased  the  land  salyectto 
the  lien  of  the  judgment,  and  paid  that  much  less  for  it); 
second,  that  he  paid  a  valuable  consideration  for  the  land; 
and  third,  that  he  had  been  in  possession  of  the  land  as  sodi 
bona  fide  purchaser  for  a  valuable  consideration,  for  /otf 
yeare. 

This  evasion  of  a  grave  question  made  and  dedded  in  tk 
Court  below,  and  disposing  of  the  case  upon  an  aenmed  sUte 
offsets,  fwt  made  by  the  record  is,  to  say  the  least  of  it,8e(' 
ting  a  very  bad  example  for  the  other  Courts  in  the  State  to 
follow.    Upon  the  facts  of  the  case,  as  made  by  the  reooid, 
my  judgment  is,  that  Forsyth,  the  defendant,  would  not  be 
^titled  to  a  homestead  in  the  land,  as  against  the  plaintiff 
judgment,  which  is  dated  the  29th  of  October,  1861,  fortk 
reasons  stated  in  Hardeman  ve.  Downer,  decided  daring  the 
present  term;  second,  because  Isbell,  who  purchased  the  hod 
fix)m  Forsyth  in  March,  1863,  has  no  l^al  estate  in  die 
land  which  entitles  him  to  a  homestead  thereon  as  agutft 
the  plaintiff's  judgment  lien  upon  the  land,  which  was  crested 
and  attached  thereto  whilst  Forsyth  was  the  owner  thaeo£ 
In  no  view  of  this  homestead  question,  in  my  judgment,  as 
a  judgment  debtor  be  allowed  to  divide  out  his  estate^  b; 
selling  the  same  to  different  purchasers,  and  each  purohaser 
thereof  be  entitled  to  a  homestead  in  each  tract  conveyed  bf 
the  judgment  debtor,  and  the  judgment  debtor  lumsdf  to 
have  a  homestead  in  that  portion  of  his  land  not  conv^ed, 
and  thus  absorb  his  entire  estate  by  the  muUiplioUy  of  home- 
steads, thereby  defeating  altogether  the  claims  of  his  ju^- 
ment  creditors.    The  pertinent  inquiry  is  how  many  hame^ 
eieada  can  a  judgment  debtor  have  allowed  oat  of  his  eMx 
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against  which  do  jadgment  can  be  enforced  ?     This  question 
was  properly  made  by  the  record  in  this  case,  but  the  major- 
ity of  the  Court  have  thought  proper  to  dispose  of  the  case 
vithoat  aosweriug  the  question. 

I  an  of  the  opinion  the  judgment  of  the  Court  below 
BhoQld  be  reversed. 


Nathas  Chapkak,  plaintiff  in  error,  vs.  Wakren  Akin, 
defendant  in  error. 

^  ^fi-fa.  levied  npon  real  estate  in  ISGS,  Dnexpkbed,  it  not  such 
prEtumptiv!^  avideoce  of  pajmeat  as  to  prevent  a  levj  on  other  prop- 
*rtj  ia  1867,  when  the  fi.  fa.  it  not  dormant. 
3'  AUn  lield  a.  judgment  dated  in  1859  against  Stone ;  BroDSon,  in  De- 
c^mbei  ]Bf)2,  pnrchaaed  the  tract  of  laud  in  dispute  from  Stone,  bona 
.^lUdwuniiato  poBseasioo,  ftnd  afterwards  sold  it  to  Chapman,  who 
<°CR«Jt<Jhi[iiin  the  possessioD,  which  has  been  condnaoDS  from  1862 
U  iLe  present  time.  In  1S6T,  Akin  had  bis  jt.  fa.  levied  on  the  land, 
■nd  Citpman  interposed  his  claim :  Held,  that  Chapman,  a  bona  fide 
parehuer,  for  a  valaable  consideration,  with  continaons  and  nninte- 
"'PKd  posseaiion  for  m3re  than  foar  years,  acquired  title  lo  the  land, 
'^iVbuged  fram  the  lieu  of  Akin'sjudgment. 
3'  Thi  Suprema  Court  of  this  State  having  ruled,  that  the  Stay-law  was 
"ocoiisiitutioul  and  void,  uader  that  ruling  the  pluntiff  in  fi.  fa.  was 
"ffer  nnder  any  I^nl  disability  to  enforce  the  collection  of  the  mone; 
d't  DD  his  JL  fa. ;  and  as  the  law,  as  ruled  by  thia  Court,  did  not 
"'^n  a  levy,  the  prescription  did  not  cease  to  mn  in  favor  of  the 
^^  parchaMT  in  possession  ;  and  as  the  plaintiCF  was  under  no 
mW  legaj  diiability  to  proceed  with  the  fi.  fa.,  the  lien  of  the  judg- 
"■^nt  npon  the  land  ceased  to  exist  at  the  end  of  the  four  years  pos- 
■   Mwioa. 

L  S«etioa  aS26  of  tlie  Code  is  not  classed  with,  and  does  not  foil  nader 

I  wduB6caU0n  of  a  statute  of  limitation,  and  its  ranning  in  favor  of 

^wMji<Ie  purchaser  was  not  saspended  by  the  Acts  suspending  the 

""   log  of  the  Btatnte  of  limitations.     The  right,  whatever  it  may  be, 

»  plaintiff  in  JL  fa.  to  enforce  his  liens  on  the  lands  sold  by  the 

'■at,  and  hold  in  possession  by  a  bona  Jide  purchaser,  existed, 

le  condition  annexed,  that  the  levy  be  made  within/onr  years 

RthecommoBcement  of  thepoBsesdoD,  and  as  the  plaintiff  made 

iDCh  levy,  he  lott  his  lien  by  failure  to  enforce  it  in  accordance  with 

condition  to  which  it  was  snt^t,  and  with  which  he  never  com* 
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Claim.  Lien  of  judgment.  Decided  by  Jadge  Walkeb, 
an  attorney  selected  to  try  the  cause.  Bartow  Saperior  Couit 
March  Term,  1868. 

On  the  23d  of  November,  1858,  in  Cass,  (now  Bartow) 
Inferior  Court,  D.  L.  and  R.  M,  Wlngard  obtained  two  jodf 
ments  against  Joel  Stone.     On  each  of  these  judgments  a  ^ 
fa,  was  issued  on  the  8th  of  December,  1868.     On  the  27tli 
of  March,  1859,  each  of  these  fi.  fas,  were  levied  on  land 
lots  numbers  735,  777,  779,  in  the  17th  section  and  Sdda- 
trict  of  said  county.     The  plaintifis  transferred  these  /.  /«. 
to  Warren  Akin  on  the  17th  of  September,  1859.    On  tie 
1st  of  April,  1863,  Akin  receipted  Stone  on  each  of  said  jl 
fas.  for  the  interest  then  due  thereon.     On  the  7th  of  Octo- 
ber, 1867,  Akin  had  these  Ji.  fas,  levied  upon  land  lote^ 
numbers  1026  and  1027  in  said  district  and  section,  as  tbe 
property  of  Stone.     There  are  other  entries  on  said  jJ./* 
showing  payments  of  costs,  etc.,  but  they  are  immaterial. 

Nathan  Chapman  claimed  the  two  lots  last  named,  and  at 
March  Term,  1869,  of  the  Superior  Court  of  said  county,  h« 
and  Akin  were  at  issue  as  to  \^hether  said  lots  were  subjeei 
to  said  ji,  fas.  The  Judge  having  been  of  counsel  in  tke 
cause,  by  consent.  Judge  D.  A.  Walker  was  selected  to  pw* 
side  in  this  cause,  and  it  was  agreed  that  he  should  hear  tk 
evidence  and  direct  the  jury  how  to  find. 

On  the  trial,  plaintiff  introduced  the  fi,  fas.,  proved  tW 
Stone  had  been  in  possession  of  said  two  lots  since  the  date 
of  the  fi,  fas.,  and  closed.  Claimant's  attorneys  read  in  evi- 
dence a  deed  from  Stone  to  Bronson,  and  from  BroESon  to 
Chapman  for  said  lots,  (their  dates  do  not  appear  bjrtke 
record,)  and  proved  that  Bronson's  and  his  possession  of  siii 
premises  had  been  continuous  from  the  20th  of  Deoemtei 
1862,  till  the  trial.  Stone,  the  defendant  in  fi,  fas,f  «• 
then  offered  as  a  witness  to  show  that  he  was  in  possession « 
the  three  lots  of  land  first  levied  on  in  1859,  and  had  b* 
ever  since,  and  that  those  three  lots  were  worth  suffidcnt  to 
pay  said  fi.  fas.  Upon  objection  made,  the  Judge  ruled  cat 
this  testimony. 
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Claimant  then  offered  in  evidence  proceedings  begun  on 
the  18th  of  November^  1868^  and  ending  on  the  27th  of  that 
month,  before  the  Ordinary  of  said  county,  showing  that,  on 
said  last  day,  said  lots,  1026  and  1027,  had  been  set  apart  as 
Chapman's  homestead,  according  to  the  Homestead-law  of 
this  State.  The  Court  rejected  this  testimony  because  Chap- 
inan  was  not  a  defendant  in  the  fi.  fas.  The  evidence  closed 
here.  Claimant's  counsel  insisted  that  the  said  possession  by 
BroDson  and  Chapman  was  a  bar  to  the  lien  of  said  judg- 
ments. The  Judge  decided  that  the  said  two  lots  were  sub- 
ject to  the  fi.  faa.f  and  the  jury,  under  his  direction,  so  found. 

Chapman's  counsel  say  that  the  Judge  erred  in  rejecting 
Stone's  testimony  and  the  proceedings  as  to  homestead,  and 
^  holding  that  said  two  lots  were  subject  to  said  fi.fas, 

W.  T.  WoFFORD,  W.  H.  Pritchett,  for  plaintiff  in  error. 

Warrbn  Akin,  L.  E.  Bleckley,  for  defendant  in  error. . 

Brown,  C.  J. 

1.  We  see  no  error  in  the  ruling  of  the  Court  below,  re- 
ifetiog  the  testimony  of  Stone,  as  to  the  value  of  the  three 
Ib  of  land  levied  on  in  1859.  It  is  a  well  established  rule 
Mbis  Court  that  the  levy  of  a  j!./a.  upon  lands  unaccounted 
is  not  prima  facie  evidence  of  satisfaction,  and  does  not 
iguish  the  judgment:  6  Ga.,  110;  14  Oa.y  77;  20 
676. 

Section  3525  of  the  Revised  Code  is  in  these  words : 

any  person  has  bona  fide,  and  for  a  valuable  consid- 

porchased^real  or  personal  property,  and  has  been 

jion  of  such  real  property  for  four  years,  or  of 

inal  property  two  years,  the  same  shall  be  dis- 

ifrom  the  lien  of  any  judgment  against  the  person 

he  purchased."     The  record  in  this  case  shows 

purchased  the  land  in  dispute  from  Stone,  the 

infLfaa.j  in  1862,  for  a  valuable  consideration, 

it  into  possession.     It  is  not  pretended  that  he  had 

notice  of  the  judgments  against  Stone,  or  that  he 


i  I  •  ;  I  » 


350         SUPREME  COURT  OF  GEORGIA. 

Chapman  m.  Akin. 

acted  fraudulently^  or  in  bad  faith.  He  subsequently  sold  to 
Chapman^  who,  in  like  good  faith^  paid  a  valuable  considera- 
tion for  the  land,  and  went  into  possession  under  his  deed 
from  Bronson.  The  possession  was  continuous  from  the  par- 
chase  by  Bronson  till  the  levy  ordered  by  Akin,  in  October, 
1867,  more  than  five  years.  The  &cts  bring  the  case  dear)/ 
within  the  statute,  and  a  majority  of  this  Court  aitertain 
no  doubt  that  Chapman,  after  the  expiration  of  the  four 
years  from  the  commencement  of  Bronson's  possession,  held 
the  land  discharged  from  the  lien  of  the  judgments  which 
Akin  controlled  against  Stone. 

3.  It  was  urged  by  the  learned  counsel  for  the  defendant 
in  error  that  the  lien  of  the  judgment  was  not  discharged 
because  the  plaintiff  in  fi.  fas,  was  prohibited  from  levying 
\mfi,fa8,  during  most  of  the  period  of  the  adverse  posses- 
sion, by  the  Acts  of  the  Legislature,  known  as  the  Staj 
Laws,  and  more  especially  by  the  Act  of  March,  1866,  which 
declares  that  ^'all  statutes  of  limitation  relating  to  liens 
affected  by  this  Act  shall  be  suspended,"  etc.     If  the  Acts, 
blown  as  the  Stay  Laws,  had  been  sustained  by  this  Court 
as  valid  and  binding  upon  the  people  of  this  State,  the  posi- 
tion assumed  would  have  been  tenable.     But  this  Court  has 
held  said  Acts  to  be  unconstitutional  and  void,  and  that  it 
was  the  right  of  plaintiffs  in  fi.Ja.  to  proceed  and  make  their 
money  by  levy  and  sale  during  the  period  when  it  was  ex- 
pressly forbidden  by  the  Stay  Laws.    8ee  Ayoocketdi^ 
Martin  et  (d,^  37  Oa.y  124. 

I  do  not  wish  to  be  understood  as  yielding  my  assent  io 
the  decision  of  the  majority  of  this  Court  in  the  case  ahov* 
cited.  But  its  correctness  was  not  questioned  by  the  ooQO^ 
for  the  defendant  in  error.  Indeed,  I  understand  dies  t9 
approve  that  decision  as  sound  law.  As  the  Court  beh^ 
made  no  ruling  upon  that  point  in  this  case,  the  questioi^ 
not  now  before  us  for  review,  and  I  yield  to  the  authori^* 
the  decision  until  it  is  legally  questioned.  Taking  thii^ 
cision  as  law,  it  is  very  clear  that  there  was  never  a  0100^ 
when  Colonel  Akin  labored  under  the  slightest  legd  S^ 
ity  to  enforce  the  collection  of  the  money  dne  him  iqpoaui 
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jL  faa.    He  is  a  lawyer  of  distinction^  and  has,  I  believe, 
from  the  beginning  expressed  the  opinion  that  the  Stay  Laws 
were  utterly  wuU  and  void.    It  was  his  right  to  institute  pro- 
ceedings at  any  time  to  have  them  declared   void  by  the 
Courts;  and  if  he  fidled  to  do  so,  under  his  solemn  convic- 
tions of  their  unconstitutionality,  he  can  not  now  complain 
that  he  lost  his  rights  by  obedience  to  what  he  believed  to 
be  the  laws  of  his  State*    Nor  can  the  defendant  in  error  in 
this  case  derive  any  aid  from  the  provision  in  the  Stay  Law 
of  1866,  above  quoted,  as  it  only  suspended  the  Statutes  of 
limitations  as  to  liens  affeded  by  that  Act,  and  as  the  Act 
itself  was,  under  the  ruling  of  this  Court,  unconstitutional 
and  void,  it  tffected  no  lien,  or  any  other  right  of  the  de- 
fendant in  error*    The  Stay  Law  was  either  constitutional  or 
it  was  not  so.    It  was  declared  unconstitutional  in  the  interest 
of  creditors,  and  it  is  but  just  and  fair  that  the  authors  and 
advocstes  of  that  decision  should  be  bound  by  it,  when  it 
operates  in  £ivor  of  debtors,  as  well  as  when  it  serves  the 
interest  of  creditors. 

4.  But  it  is  insisted  that  section  3525  of  the  Code,  above 
Qted,  is  a  statute  of  limitations,  and  that  it  was  suspended 
daring  the  war.  In  a  certain  loose,  popular,  sense  it  may  be 
Kdd  to  be  a  statute  of  limitations.  But  it  is  not  so  in  any 
kgal  or  technical  sense.  See  BaMe  vs.  SJUverSy  decided  at 
this  term.  It  is  not  classed  under  the  head  of  limitations. 
It  in  no  way  affects  the  validity  of  plaintiff's  judgment,  or 
his  right  to  enforce  it,  by  the  sale  of  any  property  of  the 
defendant  It  simply  discharges  the  lien  as  against  this 
Property,  which  Chapman  has  honestly  purchased  and  paid 
for,  and  innocently  holds. 

It  was  seriously  urged  that  the  right  of  the  plaintiff  in 
fi'fdi.  to  enforce  his  judgment  against  all  the  property  which 
^J  have  belonged  to  the  defendant,  since  the  rendition  of 
^judgments,  is  a  right  that  cannot  be  divested  by  any 
^^fiuilt  of  the  plaintiff  short  of  the  running  of  the  Statute  of 
^'fliitatioBS  against  him.  And  it  was  claimed  that  his  interest 
^the  property  of  the  defendant,  by  reason  of  his  rights  as  a 
judgment  creditori  amounts  to  an  estate;  and  respectable 
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authorities  are  cited  to  sustain  this  view  of  the  case.  Admit 
it^  and  the  enquiry  arises^  what  sort  of  an  estate  is  it?  Is  it 
an  absolute,  unconditional  estate  in  the  property  of  the  de- 
fendant ?  I  suppose  no  one  will  seriously  insist  that  it  is. 
If  an  estate  at  all^  it  is  an  estate  with  a  condition  annexed. 
And  that  condition  requires^  in  case  of  a  sale  of  land  by  the 
defendant  to  a  bonafde  purchaser  for  a  valuable  considera- 
tion, who  is  in  possession  of  the  land,  that  the  plaintiff  pro- 
ceed by  a  levy  within  four  years  from  the  time  when  the 
possession  commences,  or  the  estate  is  divested,  and  the  bom 
fide  purchaser  holds  the  land  discharged  from  the  lien  of  the 
judgment.  In  this  view  of  the  case,  no  legal  disability  what- 
ever, except  being  non  compos  mentis,  will  relieve  the  plain- 
tiff from  failing  to  comply  with  the  condition.  See  Bevised 
Code,  section  2271. 

Another  consideration  should  not  be  overlooked  in  this 
case.  Chapman  is  an  innocent  purchaser  for  a  valuable  con- 
sideration, without  any  actual  notice  of  Akin's  judgments. 
Innocent  bona  fide  purchasers  are  a  favored  class  of  litigants, 
both  in  Courts  of  Law  and  Courts  of  Equity.  And  neither 
the  facts  of  this  case,  nor  the  practice  of  a  large  class  of  cred- 
itors during  the  war,  calls  upon  the  Courts  to  be  astute  in 
searching  out  reasons,  or  in  finding  rules,  to  enforce  such  lieos 
as  have  remained  inactive  for  a  long  time,  at  the  expense  of 
innocent  purchasers  for  a  valuable  consideration,  who  have 
been  in  the  quiet  undisturbed  possession  of  their  lands  for* 
number  of  years. 

In  closing  this  opinion,  I  would  respectfully  suggest  ^ 
the  General  Assembly,  the  propriety  of  a  change  of  our  Uw 
in  reference  to  the  lien  of  judgments.  If  the  proper  entiy 
is  made  upon  an  execution  once  in  every  seven  years,  it ' 
never  dormant,  but  its  vitality  is  perpetual.  The  Statute  rf 
Limitations  never  commences  to  run  against  the  judgnMH^ 
till  dormant;  and  it  holds  lien  upon  all  property  in  ^ 
hands  of  the  defendant  and  upon  all  that  may  have  pM^ 
through  his  hands,  for  the  period  mentioned  in  section  30S 
of  the  Code.  If  the  judgment  becomes  dormant^  it  loBtf  ^ 
lieU;  and  the  Statute  of  Limitations  then  begins  to  niii|  tod 
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mrs  it  in  three  years,  if  proper  proceeding  are  not  commen- 
)ed  within  that  time  to  revive  it.  A  defendant  may  be  sued 
n  the  Justices  Courts,  in  the  Superior  Courts,  and  in  the 
Jnited  States  Courts,  and  he  may  be  sued  as  an  endorser,  for 
nstanee,  in  any  other  county  in  the  State,  as  well  as  the 
»unty  of  his  residence.  A  citizen  of  another  State,  or  even 
i  citizen  of  our  own  State,  who  is  negotiating  for  the  pur- 
chase of  lands  in  Georgia,  seldom  knows  whether  he  is  get- 
:ing  a  good  title  or  not  Before  he  can  be  positive,  unless 
le  knows  all  about  the  vendors  business,  he  must  have 
searched  the  records  of  every  county  in  the  State.  This  is  a 
practical  impossibility.  In  my  opinion,  the  law  should  re- 
{uire  the  plaintiff  in  Ji.  fa.  to  have  his  execution  with  the 
mtries  thereon  at  the  time,  recorded  in  each  county,  other 
ihan  the  county  in  which  the  judgment  is  rendered,  where 
the  defendant's  property  may  be,  before  it  takes  lien  upon  the 
property  there.  This  would  be  no  great  hardship  on  judg- 
ment creditors  who  do  not  wish  to  get  satisfaction  by  entrap- 
ping or  defrauding  the  innocent,  and  it  would  afibrd  pur- 
chasers an  opportunity  to  protect  themselves. 
Let  the  judgment  be  reversed. 

Wakner,  J.,  dissenting. 

In  the  case  of  BatUe  vs.  Shivers,  and  in  the  case  of  Cbap- 

vs.  Aiken,  the  question  involved  was,  whether  the  sev- 

statutes  of  this  State,  limiting  the  time  within  which 

lent  liens  should  be  enforced,  are  stcUutes  of  limitationa 

if  so,  whether  the  same  were  suspended  during  the  war 

the  several  Acts  of  the  Legislature,  enacted  for  that  pur- 

As  both  cases  involve  substantially  the  same  principle, 

will  be  considered  together.    It  was  conceded  on  the 

it  of  both  these  cases,  that  if  the  statutes  of  limita- 

were  applicable  to  the  enforcement  of  judgment  liens, 

tbeoe  statutes  were  suspended  from  running  during  the 

tiie  several  Acts  of  the  Legislature,  and  the  Ordi- 

rf  the  Convention  of  1865,  all  of  which  were  recog- 

ntified  by  the  Constitution  of  1868,  as  valid  laws. 

to  JaU  and  destroy  these  judgment  liens,  the  ma- 

Tcsip  zxxix— 23. 
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jority  of  the  Court  held  that  the  Statutes  of  Limitation  here- 
tofore enacted  in  this  State,  have  no  application  to  the  en- 
forcement ofjudgmerU  liens;  in  other  words,  that  the  several 
statutes  of  this  State,  prescribing  the  time  within  which  the 
holder  of  a  judgment  lien  shall  enforce  it,  or  loose  his  lien  on 
the  defendant's  property,  are  statutes  of  limitation,  and  there- 
fore were  not  suspended  during  the  war,  by  the  several  l^is- 
lative  enactments  suspending  the  running  of  statutes  of  limi- 
tation. 

By  the  Judiciary  Act  of  1799,  judgments  in  this  State, 
bound  all  the  property  of  the  defendant  from  the  time  of 
signing  the  same,  and  thereby  created  a  Hen  upon  his  pro- 
property.    The  professional  reader  will  readily  perceive  the 
distinction  between  the  lien  of  a  judgment,  and  the  remed] 
provided  by  law  for  the  enforcement  of  that  lien.    The  lien 
of  a  judgment  on  the  property  of  the  defendant  is  one  thing; 
the  remedy  to  enforce  that  judgment  lien  is  another,  and 
quite  a  different  thing.    The  remedy  provided  by  law  in  this 
State,  for  the  enforcement  of  a  judgment  lien  against  the  pro- 
perty of  the  defendant  is  by  a  writ  ot  fieri  fajcHaSy  commonly 
called  an  execution.  See  Revised  Code,  3576.   The  levy  and 
sale  of  the  defendant's  property,  by  the  proper  officer,  by 
virtue  of  an  execution  in  the  manner  prescribed,  is  therenedjl 
provided  by  law  to  enforce  the  plaintiff's  judgment  lien.  The 
Act  of  1822-3  limited  the  time  within  which  the  plaintiff 
should  sue  out  his  execution  upon  his  judgment  to  sevea 
years  from  the  date  of  the  judgment,  or  if  execution  was  sued 
out  within  that  time  and  no  return  made  thereon  withis 
seven  years  from  the  date  of  the  judgment  by  the  propff 
officer,  then  the  judgment  became  dormant,  and  he  oould  no^ 
enforce  his  remedy.     The  plaintiff's  remedy  to  enf<»roe  W^ 
judgment  lien  was  limited  by  the  Act  of  1822*3  to  MVtf 
years  from  the  date  of  his  judgment,  or  seven  years  from  At 
date  of  the  last  entry  on  the  execution  by  the  proper  oSff^ 
Such  was  the  first  statute  of  limitations,  prescribing  theti*' 
within  which  the  judgment  creditor  should  enforce  hislV^ 
remedy y  or  his  judgment  would  become  dormant.    Thit^ 
did  not  defeat  nor  destroy  his  judgment  debt,  but  onlf  1^ 
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ery  other  statute  of  limitatioDs)  affected  bis  remedy  to  en- 
roe  his  judgment  lien  against  the  defendant's  property. 
In  the  case  of  Griffin  vs.  McKenzie  {7th  Ga.  jB.,  166)  this 
!oart  said,  in  giving  a  construction  to  this  same  Act,  ^'And 
ve  are  of  opinion,  that  there  is  nothing  to  prevent  the  Legis- 
latare  from  fixing  a  time  within  which  an  existing  judgment 
shall  be  enforced,  as  well  as  to  pass  any  other  Act  of  limitaiions. 
Private  justice,  as  well  as  public  policy,  authorize  a  period 
to  be  prescribed,  to  commence  mfuMiro^  in  which  rights  shall 
be  enforced,  and  to  withhold  the  remedy  after  the  lapse  of  the 
appointed  time.''  In  Booth  va.  Williams,  2nd  Kelly's  Report^ 
255,  in  discussing  the  provisions  of  this  Act  of  1822,  this 
Court  said :  ^^  The  intention  of  the  Legislature  was  to  im- 
pose a  limitation  on  executions  which  had  remained  dormant 
for  seven  years,  to  prevent  fraud."  It  did  not  occur  to  the 
mind  of  a  single  member  of  this  Court,  at  that  day  and  time, 
that  this  Act  was  not  a  statute  of  limitations,  limiting  the 
time  within  which  a  judgment  creditor  should  enforce  his 
rernedy  by  execution. 

In  the  year  1856,  the  General  Assembly  passed  a  general 
law  upon  the  subject  of  the  statute  of  limitations.  It  is  en- 
titled, "an  Act  limiting  the  time  in  which  suits  in  the  Courts 
rf  law  in  this  State  must  be  brought,  and  for  other  purposes 
therein  mentioned."  By  the  8th  section  of  that  Act  it  is 
declared,  "that  no  judgment  hereafter  obtained  in  the  Courts 
of  this  State,  shall  be  enforced  after  the  expiration  of  seven 
years  from  the  time  of  its  rendition,  when  no  execution  has 
^  issued  upon  it,  and  when  execution  has  been  issued, 
*fter  the  expiration  of  seven  years  from  the  time  of  the  last 
entrjr  upon  the  execution  made  by  the  oflScer  authorized  to 
execute  and  return  the  same.*'  By  the  29th  section  of  ihe 
*^BJe  Act,  it  is  declared,  "  that  when  any  person  has  bona 
fi^)  and  for  a  valuable  consideration,  purchased  real  or  per- 
gonal property,  and  has  been  in  possession  of  such  real  pro- 
perty for  four  years,  it  shall  be  discharged  of  the  lien  of  any 
judgment  which  may  exist  against  the  person  from  whom  he 
[^Qrchased.  These  two  sections,  embraced  in  this  Statute  of 
UmitatioDS  of  1856,  have  been  incorporated  into  the  Revised 
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Code  :  See  sections  2863,  3525.     In  the  one  case,  the  remedy 
of  the  judgment  creditor  is  barred  after  the  lapse  of  seven 
years,  and  in  the  other,  when  land  is  in  the  possession  of  a 
bona  fide  purchaser  for  a  valuable  consideration  for  four 
years,  the  judgment  creditor's  remedy  will  be  barred,  if  he 
does  not  enforce  it  within  the  four  years.    Seven  years  is  ike 
limitation  prescribed  by  law  for  the  judgment  creditor  to  en- 
force his  remedy  in  the  one  case,  and  four  years  is  the  limiior 
tion  prescribed  by  law  for  the  judgment  creditor  to  enforce 
his  remedy  in  the  other.     In  both  cases,  the  Statute  liwk 
the  time  within  which  the  judgment  creditor  shall  enforce 
his  remedy  as  given  to  him  by  the  law,  and  that  remedy,  as 
has  been  already  shewn,  is  an  execution  to  be  levied  on  the 
defendant's  property :  that  is  his  remedy  prescribed  by  law 
to  enforce  his  judgment  lien.     When  the  Statute  limits  the 
enforcement  of  that  remedy  to  a  definite  period  of  time  in 
both  cases,  if  it  is  not  a  statute  of  limitaiionSj  what  is  it?  The 
legal  profession  have  always  understood  it  to  be  statute  of 
limitations  J  the  Legislature  has  recognized  it  as  a  statute  of 
limitations^  this  Court  heretofore  has  considered  it  a  statute 
o£  limitations,  and  to  the  common  understanding  of  mankind 
in  general  it  would  appear  to  be  upon  its  face  a  statute  of  limi- 
tations, limiting  the  time  within  which  a  judgment  creditor 
should  enforce  his  judgment  lien,  by  the  prosecution  of  w* 
remedy  furnished  by  the  law  for  that  purpose. 

The  4th  section  of  the  Code  declares,  that  all  stafcutoif 
enactments  in  this  State  shall  be  construed  according  to  tb« 
ordinary  signification  of  the  words,  except  words  of  art,etc.> 
and  with  reference  to  the  particular  subject  matter. 

The  3d  section  of  the  Act  of  1866  shows,  that  the  Leg*- 
lature  thought  there  was  such  a  thing  as  a  statute  of  Hif^    \ 
tions  relating  to  lienSy  when  it  declares,  '^  that  all  statutes  of    , 
limitations  relating  to  liens  affected  by  this  Act,  shall  beiW*    ! 
pended  during  the  continuance  of  the  Act.''     It  will  bept^    ] 
ceived,  that  the  3d  section  of  the  Act  of  1866  {oomwffil 
known  as  the  "  Stay  law  ")  expressly  suspended  all  stiftto    ; 
of  limitations  relating  to  liens  affected  by  that  Act.    JB^the 
1st  section  of  the  Act  of  1866,  all  executions  were  to  ^   i 
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stayed  until  the  first  daj  of  January,  1870 ;  that  was  a  defir- 
niie  period  of  time  fixed  for  the  operation  of  the  Act  upon 
executions  issued  upon  judgments.  It  was,  therefore,  the 
declared  itUeTUion  of  the  Legislature  to  suspend  the  running 
of  the  Statute  of  Limitations  relating  to  judgment  liens  until 
the  first  day  of  January,  1870,  for  that  was  the  time  fixed 
by  the  1st  section  of  the  Act  for  its  continuance.  The  inten- 
tion of  the  Legislature  is  quite  as  clear  and  manifest  as  if  it 
had  been  declared  in  so  many  words,  that  the  statutes  of 
limitations  relating  to  liens  should  be  suspended  until  the 
first  day  of  January,  1870.  The  1st  section  of  the  Act  was 
to  continue  in  force  until  the  first  day  of  January,  1870. 
The  Statute  of  Limitations  relating  to  liens  affected  by  the 
Act  was  suspended  until  thai  time. 

It  is  true,  that  the  1st  and  4th  sections  of  the  Act  of  1866, 
were  declared  by  the  judgment  of  this  Court  to  be  unconsti- 
tutional and  void,  but  the  3rd  section  of  that  Act  is  not  un- 
eonMuUonal,  and  has  never  been  declared  to  be  so.  That 
section  of  the  Act  remains  intact  as  a  valid  law,  and  is  a 
dear  and  indisputable  manifiistation  of  the  intention  of  the 
Legislature,  that  the  running  of  the  Statute  of  Limitations 
tt  to  judgment  liens  should  be  suspended  until  the  first  day 
of  January,  1870.  According  to  the  provisions  of  the  Act 
rf  1866,  therefore  (independent  of  the  other  Acts  of  the 
legislature  suspending  the  running  of  the  Statute  of  Limi- 
tations during  the  war),  the  time  should  not  be  counted 
*pin8t  the  defendants  in  error,  from  the  date  of  that  Act 
QQtil  the  rendition  of  the  judgment  of  this  Court  declaring 
w  first  and  fourth  sections  thereof  unconstitutional,  taking 
^  most  Uberal  view  of  the  question  in  favor  of  the  plaintifis 
in  error. 

What  18  a  statute  of  limitations  ?    By  the  common  law, 

^we  was  no  stated  or  fixed  time  within  which  parties  should 

lie  their  remedies  for  the  enforcement  of  their  legal 

>ftnd  the  limitation  was  imposed  by  force  of  divers  Acts 

^^^Uamentj  6th  Bacon's  Ab.,  363,  title,  Limitation  of  Ac- 

In  the  case  of  the  People  vs.  Gilbert  (18th  John 

,,  228)|  the  Court  said^  ^'  Limitations  are  created  by  and 
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derive  their  authority  from  statuteJ^  The  limitation  on  the 
judgment  creditor's  right  to  enforce  his  judgment  lien,  by 
the  use  of  his  appropriate  legal  remedy^  is  creaied  by  Mtak^ 
and  is  therefore  a  '^statute  of  limitations''  in  the  strict  sense 
of  that  term^  and  was  suspended  during  the  war  by  the  seve- 
ral Acts  of  the  Legislature  enacted  for  that  purpose,  as  well 
any  other  statute  of  limitations  embraced  in  those  several 
Acts. 

The  right  of  the  judgment  creditor  to  enforce  his  judgment 
lien  by  the  legal  process  of  the  Court,  is  limited  in  the  one 
case  to  seven  years,  and  in  the  other  to  four  years,  and  it  is 
limited  by  statute.  If  this  does  not  constitute  a  ^^  ataivlt  of 
limitations,'^  what  will  ?  The  words,  '^statutes  of  limitations,'' 
when  named  in  these  several  Acts  passed  during  the  war,  as 
well  as  in  the  Ordinance  of  1865,  included  the  Statute  of 
Limitations  applicable  to  the  remedy  for  the  enforcement  of 
judgment  liens  in  this  State,  as  well  as  any  other  staJl^  of 
limitations. 

To  undertake  to  demonstrate  a  proposition  so  plain,  and 
one  which  nobody  has  questioned  heretofore,  is  an  irhom 
task.  When  the  judgment  creditor,  after  having  forborne 
to  enforce  his  remedy  by  the  levy  and  sale  of  the  defendant's 
property,  relying  upon  the  public  law  of  the  State  (as  be 
had  the  right  to  do),  that  the  Statute  of  Limitations  was  i^ 
pended  as  to  his  rights  and  remedy,  now  to  tell  him,  for  the 
first  tim^y  that  he  must  lose  those  rights  and  remedies,  be- 
cause the  Statutes  of  Limitations  applicable  thereto  were  nd 
suspended  as  to  him,  but  were  running  against  him  all  tbe 
time,  constitutes  an  act  of  such  gross  and  unparalleled  injos* 
tice,  that  m^re  words  are  wholly  inadequate  to  expose  it  ^ 
it  appears  to  be  the  manifest  will  to  destroy  the  rights  ana 
remedies  of  judgment  creditors,  perhaps  this  is  as  cowaoif^ 
a  way  to  do  it  as  any  other.  Under  such  circumstanoes,  tb 
judgment  creditor  would  naturally  feel  as  a  ^'  certain  0^ 
may  be  supposed  to  have  felt,  who  went  from  JentfJ** 
down  to  Jericho. 

For  the  reasons  stated,  I  am  of  opinion  that  the  judgflS^ 
of  the  Court  below,  in  both  cases,  should  be  affirmed. 
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Edward  Brouqhton,  plaintiff  in  error,  vs.  William  T. 

Godwin,  defendant  in  error. 

$7  section  8666  of  the  Code  the  presiding  Judge  may  exercise  a  sound 
discretion  in  granting  or  refusing  new  trials  in  cases  where  the  verdict 
may  be  decidedly  and  strongly  against  the  weight  of  evidence,  although 
there  may  appear  to  be  some  slight  evidence  in  favor  of  the  finding. 

[n  this  case  the  Judge  did  not  abuse  the  discretion  which  the  law  vesta 
in  him  in  refusing  to  grant  a  new  trial. 

Motion  for  new  trial.     Before  Judge  Pope.    Troup  Supe- 
rior Court.     November  Term,  1868. 

Broughton  was  seeking  to  foreclose  a  mortgage  against 
3odwin.  He  resisted  it  upon  the  ground  of  payment.  It 
appeared  that  Gtodwin  let  Broughton  have  $2,000  00,  to  be 
ised  for  their  joint  benefit,  or,  if  not  so  used,  to  be  returned. 
Before  it  was  absolutely  certain  that  it  would  not  be  so  used, 
Gk)odwin  needed  money,  and  asked  Broughton  for  said 
|2,000  00 ;  but  instead  of  repaying  him,  Broughton  loaned 
him  $1,600  00  in  greenbacks  and  $200  00  in  gold,  and  took 
Gk)dwin'8  notes  therefor,  with  large  usury  added  in  each, 
ind  this  mortgage  to  secure  the  smaller  note.  After  it  be- 
mme  certain  that  the  $2,000  00  could  not  be  used  as  was 
%itended,  Godwin  again  called  for  its  repayment.  Then 
mghton  gave  up  the  note  for  the  $1,500  00  loan,  but 
uned  the  smaller  one. 

On  the  trial,  Godwin  swore  th|it  at  said  settlement  it  was 

I,  as  part  of  it,  that  Broughton  would  also  give  up  said 

iler  note,  and  that  even  that  would  not  repay  him  the 

^000  00 ;  but  that  he  had  agreed  to  take  it  and  claim  no 

of  said  $2,000  00. 

^HTON  testified  that  he  did  not  so  agree  as  to  this 

note.     Each  narated  circumstances  to  strengthen  his 

of  the  affair.    The  jury  found  for  the  defendant. 

*B  attorneys  moved  for  a  new  trial  upon  the  ground 

irardict  was  contrary  to  the  evidence.    The  new  trial 

1^  and  that  refusal  is  assigned  as  error. 

A  Speeb,  (by  Buchanan,)  for  plaintifiT  in  error. 
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B.  H.  BiGHAM,  (by  Oliver,)  for  defendant. 
Brown,  C.  J. 

Under  section  3666  of  the  Revised  Code :  Although  there 
may  be  some  slight  evidence  in  favor  of  the  finding,  the  Court 
may  grant  a  new  trial,  but  on  hearing  the  motion  for  a  new 
trial,  the  Judge  may  exercise  a  sound  discretion  in  granting 
or  refusing  it,  where  the  verdict  may  be  decidedly  and 
strongly  against  the  weight  of  evidence. 

This  section  vests  in  the  Judges  of  the  Superior  Courts  a 
very  enlarged  discretion,  in  deciding  upon  applications  for 
new  trials.   They  may  grant  them  where  there  is  some  slight 
evidence^to  sustain  the^  finding ;  and  they  may  refuse  them 
where  the  verdict  is  decidedly  and  strongly  against  the  weight 
of  evidence.     The  Legislature  has  wisely  vested  this  discre- 
tion in  the  Judge  before  whom  the  case  is  tried,  who  after 
carefully  watching  all  the  incidents  of  the  trial,  hearing  the 
evidence  as  it  is  detailed  on  oath,  and  noticing  the  manner, 
tone,  and  countenance  of  the  witness  while  on  the  stand, 
which  cannot  be  transferred  to  paper  and  transmitted  to  the 
reviewing  Court,  is  generally  better  able  than  we  can  be  to 
form  a  correct  conclusion.     While  the  Supreme  Court  h«s 
the  power  to  revise  his  decisions  in  this  class  of  cases,  it 
should  be  done  cautiously  and  they  should  seldom  be  reversed 
unless  some  rule  of  law  material  to  the  rights  of  the  parties 
has  been  violated. 

In  this  case  the  evidence  was  very  conflicting.  The  plain- 
tifl*  gave  one  account  of  the  transaction  between  the  parties, 
and  the  defendant  gave  another ;  and  on  very  material  points 
they  contradicted  each  other.  In  such  case  it  was  the  pW" 
vince  of  the  jury  to  decide  between  them.  They  have  done 
so,  and  the  presiding  Judge  has  refused  to  set  aside  the 
verdict. 

We  are  of  opinion  the  Judge  did  not  abuse  the  dift*** 
tion  vested  in  him  in  refusing  a  new  trial,  and  as  no  rolflC 
of  the  Court  on  the  trial  is  complained  of,  we  will  not  is^ 
fere.    Judgment  reversed. 
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H.  Hesdesson,  plaintiff  in  error,  vs.  John  D.  Pope, 
defendant  in  error. 

institnted  apon  the  followiiig  written  paper,  tO'wit :  "Atlanta, 
ia,,  August  4th,  1866.  Georgiik  Natiooal  Bonk  of  Atlanta,  Geor- 
fliDetf  dajs  after  date,  pa;  to  F.  B.  Bell,  or  order,  one  thousand 
I."  Signed  "Masse;  ft  Hert;,"  endorsed  b;F.  B.  Bell  and  John 
pe,  which  was  prot«»ted  for  non-pajment  on  the  2d  November, 
Held,  that  the  paper  was  a  bill  of  exchange,  and  entitled  to 
tag!  of  ffrace  before  being  protested  for  non-pagment,  and  was  not 
kpaffobh  at  Bank  at  tight,  or  on  dtmand,  as  contempla(«d  bj 
12,  and  2749  secticHu  of  the  Code,  on  which  no  dagt  of  grace 

■o,  OD  a  motion  to  disniiss  the  writ  of  error  in  this  case,  that 
0th  section  of  the  Code,  which  provides  for  the  selection  of 
iticing  attorney  of  the  Conrt,  to  preside  in  cases  in  which  the 
of  the  Superior  Coart  is  disqualified,  and  aathorises  each  at- 
selected  b;  the  parties  litigant,  to  exercise  all  the  fane- 
)f  a  Judge  in  that  cose,  is  not  a  violation  of  either  the  letter  or 
irit  of  the  Constitation  of  this  State,  and  that  a  writ  of  error 
S  from  this  Conrt  to  correct  such  errors  as  maj  be  committed  b; 
iTo  tempore  Judge  holding  the  Superior  Court  in  a  case  in  which 
lAgfi  of  the  CHrcuit  is  an  interested  partjr.  BaoWH,  C.  J.,  dissent- 
to  this. 

I  of  Exclmogc.  Constitutional  law.  Decided  by  Hon. 
B  F.  Uamuon'd,  presiding  hj  consent.  Fulton  Sa- 
Court.     October  Term,  1868. 

»  Pope  being  the  defendant,  hy  consent  Jadge  D.  F. 
1,  an  attorney-at-Iaw,  was  made  Judge  pro  Aoc  Dice. 
s  assumpsit  upon  the  following  paper : 

"Atlutti,  Giobdu,  August  4th,  1866. 
PfKational  Biuik  of  Atlanta,  Geo.     Ninet;  days  after  date, 
\  Boll,  or  order,  one  thousand  dollars,  ($1000  00. ) 

KUhssi  &  HiBTT. 
,  "John  D.  Pope,  F.  R.  BelL" 

aintiff  introiluoed  the  paper  and  a  protest  of  the 
p  non-payment,  dated  2d  of  November,  1866.     In 

t  the  paper  k  called  a  check.  The  defendant  intro- 
B  notice  of  protest  served  on  him,  but  a&  no  point  is 

~  >,  it«  form  h  immaterial. 
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The  evidence  being  closed,  defendant's  attorneys  insisted 
that  said  paper  was  a  bill  of  exchange,  and  that  defendant 
was  entitled  to  three  dajrs  of  grace,  that  the  demand  of  pay- 
ment and  the  protest  were  premature,  and  therefore  the 
endorser.  Pope,  was  discharged.  The  Judge  so  held,  and 
directed  the  jury  to  sign  a  verdict  for  said  defendant. 

Plaintiff's  attorneys  say  that  the  Judge  erred  in  holding 
that  said  paper  was  a  bill  of  exchange  entitled  to  days  of 
grace  before  demand  of  payment  and  protest,  and  in  holding 
that  any  demand  and  protest  were  necessary  to  bind  the 
endorser  on  that  paper.  When  the  cause  was  called  for 
trial  in  the  Supreme  Court,  counsel  for  defendant  in  error 
moved  to  dismiss  it  upon  the  ground  that  a  writ  of  error  to  this 
Court  did  not  lie  from  a  decision  by  an  attorney  selected  bj 
the  parties. 

EzzARD  &  HuiflEY,  for  plaintiff  in  error,  said  the  paper 
sued  on  is  a  check  only.  3d  Kent's  Com.,  75  ;  Story  on  Pr. 
Notes,  sections  487,  8,  9,  90 ;  1st  Par.  on  Con.,  286,  in  re 
Broion;  2  Story's  R.,  503 ;  Harker  vs.  Anderson,  21  Wend- 
dell's  R.,  372 ;  Daniel  vs.  Kyle  &  Barnett,  1st  Kelly  (Ga.) 
R,  304. 

O.  A.  LocHRANB,  (by  the  Reporter,)  for  defendant  ia 
error,  said  the  paper  was  a  bill  of  exchange,  and  entitled  to 
days  of  grace.  Story  on  B.,  sec.  3;  21  Wend.  R.,  372; 
7  T.  R.,  419,  426;  3  Johnson's  Cases,  5,  7,  8;  Byles  onR, 
8.  p.  10, 162;  2  Knott  &McCord,  256;  10  Foster  (N.  H.)B., 
264;  41st  Maine  R.,  — ;  18  Grattan's  R.,  (Va.,)  759;  Chittf 
(Sr.)  on  B.,  322;  Chitty  (Jr.)  on  B.,  24,  26 ;  Story  on  Ym 
Notes,  sees.  487,  489 ;  5  Ohio  R.,  13,  18  ;  1  Gray  (Ma») 
R.,  606;  1st  Kelly  (Ga.)  R.,  305;  5  Ga.  R.,  250;  3  K. 
Com.,  104  K;  4  Yerger's  R.,  210;  4  California  R,  36;  85 
Wend.  R.,  673 ;  6  Hill  R.,  174;  8  N.  Y.,  190;  5  HarriDf 
ton  R.,  305.  For  the  authorities  cited  on  the  questioii  </ 
jurisdiction  see  the  opinions  of  the  Court  on  that  point 
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SER,  J. 

was   an  action  b^   the  ptaiatifif  ia  the   Court  be- 

iost  the  defendant  aa  indoreer  upon  the  following 

1  written  paper :     "  Atlanta,  Gteo.,  August  4th,  1866. 

National  Bank  of  Atlanta,  Geo.    Ninety  days  after 

r  to  F.  B.  Bell,  or  order,  one  tboosand  dollars. 

liassey  &  Herty."     The  paper  was  endorsed  by  F. 

md  John  B.  Pope,  the  defendant     The  paper  was 

1  for  non-payment  on  the  2d  day  of  November,  1866, 

(Qestion  in  the  case  is,  whether  the  paper  sued  on  is, 

,n  inland  bill  of  exchange,  and  therefore  entitled  to 

of  grace  allowed  by  law  on  paper  of  that  desorip- 

re  protest  for  the  non-payment  thereof. 

ling  to  the  legal  definition  of  a  bill  of  exchange, 

r  set  forth  in  the  record  comes  fully  within  that  defi- 

id  as  such  was  entitled  to  the  days  of  grace  allowed 

«fore  being  protested  for  non-payment.     A  bill  of 

i,  as  defined  by  Blackstone,   "  is  an  open  letter  of 

rom  OIK!  mun  to  another,  desiring  him  to  pay  a  sum 

herein  to  a  third  ])erson  on  his  account"     2d  Bl. 

6.     In  the  case  of  Ilarker  vs.  Anderson,  (2lBt  Wen- 

\p.,  372,)  the  authorities  bearing  on  the  question 

■check  is  a  bill  of  ctchange,  were  elaborately  exam- 

reviewed  by  Mr.  Justice  Cowen.     Chancellor  Kent 

|bill  of  exchange  to  be  "  a  written  order,  or  request, 

rson  to  aaother,  for  the  payment  of  money  abao^ 

,  at  all  events."     3d  Kent's  Com.,  74.     A  check, 

rtakea  more  of  the  character  of  a  bill  of  exchange 

DTomissory  note.     It  ia  in  form  and  efifeot  a  biU  of 

llbid,  75.     When  a  bill  is  payable  at  a  certain 

jlate  or  sight,  or  after  demand,  it  is  not  payable  at 

i  time  mentioned  in  the  bill,  days  of  grace  being 

tfc  in  the  case  of  hills  payable  on  demand,  no  such 

lowed:    Chitty  on  Bills,  263. 

Ith  section  of  the  Kevised  Code  declares  that "  bills, 

paper,  payable  on  demand,  are  due  immediately. 
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When  tio  time  is  specified  for  the  payment  of  a  bill,  or  order, 
it  is  due  as  soon  as  presented  and  accepted."  The  2742d  sec- 
tion of  the  Code  declares  that  "  three  days  generally  known 
as  days  of  grace,  and  by  custom  allowed  on  paperspayable 
at  banks  or  brokers'  offices,  shall  not  be  allowed  upon  any  bill 
or  draft  payable  at  sight"  A  bill,  check,  or  draft,  drawn  upon 
a  bank,  payable  at  sight,  is  not  entitled  to  the  days  of  grace, 
under  this  provision  of  the  Code,  and  it  would  seem  that 
bills,  notes,  checks  and  drafts,  payable  on  demand  ai  a  bank^ 
would  come  within  the  reason  of  the  rule  prescribed  for 
paper  payable  at  sight,  as  such  paper  is  made  due  inunediaidij 
by  the  2749th  section  of  the  Code.     In  our  judgment,  the 
paper  sued  on  in  this  case  is  a  bill  of  exchange,  and  not  being 
payable  either  at  sight  or  on  demand,  was  entitled  to  the  three 
days  of  grace  before  being  protested  for  non-payment.    Let 
the  judgment  of  the  Court  below  be  affirmed  by  the  unani- 
mous judgment  of  this  Court  upon  this  branch  of  the  case. 
When  this  case  was  called  upon  the  docket,  a  motion  was 
made  to  dismiss  it  for  want  of  jurisdiction.     Upon  that  ques- 
tion this  Court  are  not  unanimous,  the  majority  of  the  Court 
being  of  the  opinion  the  motion  to  dismiss  should  be  oTff- 
ruled.     The  340th  section  of  the  Code  declares  that  "when 
from  any  cause  the  Judge  of  the  Superior  Court  is  disquali- 
fied from  presiding  he  shall  procure  the  services  of  a  Judge 
of  another  circuit  to  try  said  cause,  if  he  has  to  appoint  aii 
adjourned  term  for  that  purpose.     If  the  parties  litigant  con- 
sent thereto,  and  select  any  attorney  practicing  in  the  Couit> 
to  preside  in  such  a  case,  the  Judge  shall  have  such  oonsenfc 
entered  on  the  minutes,  and  the  attorney  so  selected  shall 
exercise  all  the  functions  of  a  Judge  in   thaJt  case,"   Th« 
defendant  in  this  case  was  a  Judge  of  the  Superior  Cour^ 
duly  commissioned  and  qualified  as  such,  according  to  th0 
Constitution  and  laws  of  the  State,  and  was  in  the  dischtf^^ 
of,  and  performing  the  duties  and  functions  of  such  3^ 
in  holding  the  Superior  Court  of  Fulton  county,  in  wkii 
Court  this  suit  was  instituted  by  plaintiff  against  thedefi>B- 
ant.    It  is  a  fundamental  principle  of  the  law  that  nofl^^ 
ean  be  a  judge  in  his  own  case.    This  is  a  case  in  whiii^^ 


ATLANTA,  JUNE  TERM,  1869.  365 

Henderson  vs.  Pope. 

idge  of  the  Superior  Court  of  Fulton  county  was  a  party, 
id  therefore  disqualified  from  presiding  on  the  trial  thereof 
L  that  Court.    In  all  such  cases  the  Code  makes  provision 
>T  an  attorney  of  the  Court  practicing  therein^  the  parties 
itigant  consenting  thereto,  to  preside  therein  on  the  trial 
.hereof,  and  for  that  purpose  only,  invests  such  attorney  with 
oZI  ik  functions  of  a  Judge  in  that  case.    But  it  is  contended 
that  the  Court  which  tried  this  case,  and  certified  the  bill  of 
exceptions  to  this  Court,  was  not  the  Superior  Courts  as  con- 
templated by  the  second  section  of  the  fifth  article  of  the 
State  Constitution,  which  confers  jurisdiction  upon  this  Court 
to  correct  errors  from  the  Superior  Courts.    The  Court  in 
T?bich  this  case  was  tried  was  organized  and  being  held  as  a 
Superior  Court  in  accordance  with  the   Constitution  and 
laws  of  the  State,  and  by  the  proper  officer  appointed  and 
commissioned  by  the  Governor  for  that  purpose.     When  this 
case  was  called  upon  the  docket  of  that  Court  the  presiding 
Judge  was  a  party  defendant  thereto.     Being  disqualified 
fi^ffl  presiding  on  the  trial  thereof,  he  left  the  bench,  and  a 
practicing  attorney  of  the  Court  was  selected  to  preside  on 
tte  trial  of  that  case — the  Superior  Court,  which  had  been 
duly  organized  by  the  proper  officers,  being  in  open  session. 
It  cannot  be  questioned,  that  when  the  presiding  Judge, 
(who  is  the  party  defendant  in  this  case)  left  the  bench,  the 
Superior  Court  of  Fulton  County  was  in  legal  session  as  a 
Court ;  nor  can  it  be  questioned,  that  when  the  presiding 
Judge  resumed  his  seat  upon  the  bench,  after  the  trial  of 
this  case,   the  Superior  Court  of  Fulton  county   was   in 
legal  session  as  a  Court.     The  simple  truth  is,  that  this  sec- 
tion of  the  Code  does  not  conflict  with  any  provision  of  the 
State  Constitution,  either  as  it  regards  the  appointment  of 
judicial  officers,  or  in  regard  to  the  jurisdiction  of  this  Court 
ror  the  correction  of  errors  from  the  Superior  Courts,  notwith- 
standing the  circumlocution  of  argument,  assumptions  and 
phusible  reasons  which  have  been  or  may  be  oflered  to  the 
contrary. 

The  Greneral  Assembly  had  the  power  to  make  all  laws 
and  ordinances  consistent  with  the  State  Constitution^  and 


366         SUPREME  COURT  OF  GEORGIA. 

Henderson  vs.  Pope. 

not  repugnant  to  the  Constitution  of  the  United  States, 
which  they  might  deem  necessary  and  proper  for  the  welfare 
of  the  State.     The  Code  provides  for  the  selection  of  a  prac- 
ticing attorney  of  the  Court  to  preside  in  the  Superior  Court 
in  cases  in  which  the  presiding  Judge  of  that  Court  is  dii- 
qaalijied  by  law,  and  the  attorney  so  selected  shall  exercise 
aU  the  functions  of  Judge  in  thai  case.    The  selected  attornej 
is  not  clothed  with  general  powers  to  act  as  a  Judge  in  all 
cases^  as  contemplated  by  the  Constitution^  but  is  simplj 
clothed  with  tiie  functions  of  a  Judge  to  try  a  speciai  case  in 
the  Superior  Court,  in  which  the  Judge^  who  holds  his  office 
under  the  Constitution,  is  disqualified  from  trying.     Is  there 
anything  in  this  provision  of  the  Code  inconsistent  with  either 
the  letter  or  spirit  of  the  State  Constitution  ?    The  attorney 
selected  is  not  a  Judge  of  the  Superior  Court  as  contemplated 
by  the  Constitution,  but  simply  performs  the  functions  of  a 
Judge  in  the  Superior  Court  in  a  special  case,  in  which 
the  constitutional  Judge  is  disqualified  from  trying  in  that 
Court,  and  his  judgment  in  that  special  case  is  the  judgment 
of  the  Superior  Court,  and  this  Court  has  jurisdiction  to 
correct  the  errors  of  the  Superior  Court.     In  Taylor  vs.  StMikj 
4th  Ga.  Rep.,  133,  this  Court  held  that  the  Act  of  1801, 
which  provided  that  three  or  more  of  the  Justices  of  the 
Inferior  Court  should  preside  at  the  trial  of  cases  in  which 
the  Judges  of  the  Superior  Courts  were  parties  or  interested, 
to  be  constitutional.     It  is  true  the  reason  given  for  the 
decision  in  that  case  was  that  the  Constitution  vested  the  ju- 
dicial powers  of  this  State  in  the  Supreme,  Superior,  Inferior, 
and  Justices  Courts,  and  such  other  Courts  as  the  L^islatoi^ 
shall  from  time  to  time  ordain  and  establish,  but  it  does  sot 
follow  that  that  was  the  only  reason  that  might  have  beet 
given  for  sustaining' the  constitutionality  of  the  Aotintb^ 
case.     Besides,  the  Act  of  1801  did  not  clothe  the  JnstioeB^ 
the  Inferior  Court  with  all  the  fwnctions  of  a  Judge  in  tW 
case,*'  as  the  Code  now  does.     The  case  of  Taylor  vs,  «ShP 
is  however  a  precedent  for  sustaining  the  jurisdictional^ 
Court  in  the  case  now  before  us,  for  in  that  case  the  writ  of 
error  was  considered  and  adjudicated,  and  the  judgflserto^ 


ATLANTA,  JUNE  TERM,  1869.  367 

Henderson  r^.  Pope. 

Lhe  Court  below  was  affirmed.    The  judgment  of  the  Court  in 
that  case  (no  matter  what  reasons  were  given  for  it)  sustained 
the  writ  of  error  to  the  Court  below  from  this  Court,  and  is 
therefore  a  decision  of  this  Court  upon  the  question  o£  juris- 
diction,  when  the  Superior  Court  was  held  by  three  Justices 
of  the  Inferior  Court  presiding  therein,  in  a  case  in  which 
the  Judge  of  the  Superior  Court  was  a  party.    This  Court 
most  have  considered  that  the  Court  in  which  the  three  Jus- 
tices of  the  Inferior  Court  presided  was  the  Superior  Court, 
otherwise  they  would  not  have  heard  the  cause  and  rendered 
a  verdict  therein.     In  the  case  of  Walton  vs.  Bethune,  37th 
Ga.Rep.,  319,  this  Court  held  jurisdiction  of  a  case,  decided 
by  an  attorney,  in  which  the  Judge  of  the  Superior  Court 
was  interested,  as  provided  by  the  240th  section  of  the  Code, 
and  affirmed  the  judgment  of  the  Court  below  in  that  case 
^pon  a  writ  of  error  to  the  decision  of  a  pro  hoc  vice  Judge. 
See  the  case  of  Vischer  vs.  The  TalbotUm  R.  B.  Co.,  34  Ga. 
■%>.,  636.     For  the  reasons  given,  I  am  of  the  opinion  that 
^Coart  has  jurisdiction  to  hear  and  determine  the  writ 
of  error  to  the  Court  below  in  this  case. 

Brown,  C.  J.,  dissenting  on  the  question  of  jurisdiction. 

The  Judge  of  the  Superior  Court  being  a  party  to  this 
^  it  was  agreed,  in  conformity  to  the  statute,  that  Hon. 
I^is  F.  Hammond,  an  attorney  of  said  Court,  should  pre- 
side and  try  the  case.  A  bill  of  exceptions  was  taken  to  his 
clings  on  the  trial,  and  a  motion  is  now  made  to  dismiss 
^e  case  here,  because  this  Court  has  no  jurisdiction  of  it. 

It  will  not,  I  suppose,  be  denied  that  this  is  a  Court  of 
^itnited  jurisdiction,  and  that  it  must  find  the  grant  of  its 
powers  in  the  Constitution  and  laws  of  the  State.  Our  juris- 
diction is  thus  defined,  in  article  5,  section  2,  paragraph  2^ 
^f  the  Constitution :  "  The  Supreme  Court  shall  have  no 
^'^ginal  jurisdiction,  but  shall  be  a  Court  alone  for  the 
^rreetion  of  errors,  from  the  Superior  Courts,  and  from 
^be  City  Courts  of  Savannah  and  Augusta,  and  such  other 
'ike  Courts  as  may  be  hereafter  established  in  other  cities.'' 
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The  jurisdiction  of  this  Court  is  therefore  limited  to  the 
correction  of  errors  from  the  Superior  Courts  of  this  Stat€, 
and  from  certain  City  Courts.  It  is  not  pretended  that  the 
Court  which  tried  this  case  was  a  City  Court.  Was  it  the 
Superior  Court  of  Fulton  County  ?  If  so,  this  Court  has 
jurisdiction  of  this  case.  If  not,  we  have  no  authority  to 
hear  it. 

What  is  necessary,  under  the  Constitution,  to  make  a  Su- 
perior Court  ?    The  first,  and  indeed  the  only  indispensable 
pre-requisite  is,  that  there  be  a  Judge  of  the  Superior  Coarts 
present  presiding,  at  the  proper  place,  and  at  the  time  fixed 
by  law,  and  that  there  be  parties  litigant.     The  Constitution 
declares  that  the  Superior  Courts  shall  sit  in  each  county, 
not  less  than  twice  in  each  year,  at  such  times  as  have  been 
or  may  be  appointed  by  law.     Again,  it  declares,  that  the 
Court  shall  render  judgment,  without  the  verdict  of  a  joiy, 
in  all  civil  cases  founded  on  contract,  where  an  issuable  de- 
fense is  not  filed  on  oath.     In  the  class  of  cases  to  which 
this  belongs,  it  is  not  necessary,  to  constitute  a  Superior 
Court,  that  there  be  a  jury  in  attendance,  unless  an  issuable 
plea  is  filed  on  oath.     Nor  is  the  presence  of  a  Clerk  or  a 
Sheriff  indispensably  necessary  to  the  validity  of  a  judgmeo^ 
of  the  Superior  Court.     But  there  can  be  no  legal  judgv^ 
of  the  Superior  Court  without  the  presence  of  a  Judge  of  tie 
Superior  Court. 

The  important  inquiry  then  is,  what  is  necessary  to  bv^ 
a  Judge  of  the  Superior  Court,  and  how,  and  by  whom  mfl^ 
he  be  appointed.  The  law  prescribes  certain  qualification 
which  he  must  have.  He  must  have  been  ten  years  a  citiHB 
of  this  State,  and  one  year  an  inhabitant  of  the  circuit  ovtf 
which  he  is  to  preside.  He  must  have  been  five  years *^ 
the  bar,  etc.  So  much  for  his  qualifications.  Now  as  to  I* 
appointment.  Article  5,  section  9,  of  the  ConstitutioD,  ^ 
clares  that  the  Judges  of  the  Supreme  and  Superior  Oc^ 
shall  be  appointed  by  the  Governor,  with  the  advice  H* 
consent  of  the  Senate.  There  is  no  exception  madel^Av 
rule,  save  in  case  of  appointments  to  fill  yacancies^  vkkh 
may  be  made  by  the  Governor  alone  in  the  absence  of  ^ 
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Senate.  Thus^  it  appears  that  the  power  to  appoint  a  Judge 
of  the  Superior  Courts  is  confined  to  the  Grovernor  and 
Senate  alone;  and  neither  the  Legislature,  nor  any  one 
authorized  by  them,  has  any  such  power  of  appointment. 
It  would  seem  to  follow  conclusively,  as  there  can  be  no 
Superior  Court  without  the  presence  of  a  Judge  of  the  Su- 
perior Court,  and  as  no  one  but  the  Governor  and  Senate 
has  the  power  to  appoint  a  Judge  of  the  Superior  Court, 
that  the  Court  held  by  the  attorney  in  this  case,  chosen  and 
appointed  by  the  parties,  was  not  the  Superior  Court  of  Ful- 
ton county.  And  it  also  follows,  if  it  was  not  the  Superior 
Court,  that  we  have  no  power  to  review  its  decisions,  when 
objection  is  made  to  our  jurisdiction,  as  in  this  case. 

But  I  am  met  with  sections  240  and  241  of  the  Code, 
^hich  are  in  these  words:  "When  from  any  cause,  the 
Judge  of  the  Superior  Court  is  disqualified  from  presiding, 
he  shall  procure  the  services  of  a  Judge  of  another  circuit  to 
^7  B&id  cause,  if  he  has  to  appoint  an  adjourned  term  for 
that  purpose.  If  the  parties  litigant  consent  thereto,  and 
select  an  attorney  practising  in  the  Court  to  preside  in  such 
A  case,  the  Judge  shall  have  such  consent  entered  on  the 
minutes,  and  the  attorney  so  selected  shall  exercise  all  the 
functions  of  Judge  in  that  case."  "  If  any  Judge  does  not 
Wttiply  with  the  provisions  of  the  preceding  section,  within 
^I'easonable  time,  when  it  is  in  his  power  to  do  so,  it  is  a 
pound  of  impeachment." 

Now,  it  is  claimed  that  the  attorney  selected  under  section 
240  is,  pro  hoc  vice,  a  Judge  of  the  Superior  Courts  in  that 
^^,  and  that  the  Court  held  by  him  is  the  Superior  Court, 
^t  us  examine  this  position,  and  see  if  it  is  sound.  The 
statute  does  not  declare  that  the  attorney  so' selected  shall 
"^  a  Judge  of  the  Superior  Courts  for  the  occasion,  but  that 
"®  Rhall  exercise  the  functions  of  Judge  in  that  case. 

But  suppose  I  admit  that  the  language  of  the  Act  is  broad 
^ough  to  cover  it,  and  that  it  was  the  intention  of  the 
^islatnre  that  he  shall  be  Judge  of  the  Superior  Courts ; 
^hen  the  question  arises,  is  that  Act  constitutional  ?  I  think 
^ot.  It  is  clearly  in  conflict  with  the  Constitution,  so  far  as 
Vol.  XXXIX — 24. 
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it  attempts  to  appoint  a  Judge  of  the  Superior  Courts  by  any 
other  person  than  the  Governor,  as  provided  in  the  Consti- 
tution, and  so  far  as  it  attempts  to  clothe  the  person  so 
appointed  with  all  the  functions  of  a  Judge  of  the  Superior 
Courts,  and  to  authorize  him  to  hold  the  Superior  Courts. 
The  Constitution  makes  no  exception  in  the  case  where  a 
Judge  of  the  Superior  Courts  is  disqualified  to  preside.  This 
is  not  a  question  of  expediency  or  emergency.     It  is  a  ques- 
tion of  power.     If  the  Legislature  has  power  to  confer  upon 
a  person  selected  by  the  parties  all  the  functions  of  a  Judge 
of  the  Superior  Court,  with  authority  to  hold  the  Superior 
Court,  in  a  case  where  a  Judge  is  interested,  or  was  of  coun* 
sel  while  at  the  bar,  why  has  it  not  the  power  to  confer  the 
like  dignity  and  authority  upon  a  person  selected  by  the 
parties  in  any  case,  in  which  either  party  will  swear  that  be 
does  not  believe  he  can  get  an  impartial  trial  before  tbe 
Judge,  or  that  he  has  no  confidence  in  the  legal  ability  or 
honesty  of  the  Judge,  or  that  he  prefers  to  try  his  case  be- 
some  other  person  in  whom  he  has  more  confidence.    If  tbe 
Legislature  has  the  power,  for  the  cause  set  forth  in  sectioa 
240  of  the  Code,  to  appoint,  or  to  empower  others  to  appoiflt> 
a  Judge  of  the  Superior  Courts,  it  certainly  has  as  mocb 
power  to  appoint,  or  empower  others  to  appoint,  in  either  of 
the  cases  just  mentioned.     If  it  has  the  power  in  these  cases, 
why  not  in  any  and  all  other  cases?   As  a  question  of  power, 
and  this  is  such,  where  do  you  draw  the  line.     Whenyofl 
depart  from  the  Constitution,  and  admit  the  power  of  ^ 
Legislature  to  authorize  the  parties  to  appoint  a  Judge  of  t)^ 
Superior  Court  in  one  case,  why  may  it  not  authorize  ^ 
President  of  the  Senate  or  Speaker  of  the  House  to  appoi^ 
in  all  cases  ? 

But  it  may  be  claimed  that  the  consent  of  the  ptfOB* 
makes  it  l^al.  The  consent  of  the  parties  may  give  Ai 
Judge  power  to  render  a  judgment  binding  upon  ihmt^ 
consent  of  the  parties  in  the  Court  below  cannot  make  am' 
a  Judge  of  the  Superior  Courts  who  is  not  such,  dct  oil " 
confer  jurisdiction  on  this  Court  in  a  case  where  it  ii^ 
given  by  the  Constitution. 


I 
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If  the  Legislature  may  give  the  parties  the  power  to  ap- 
point a  Judge  of  the  Superior  Courts  to  try  a  particular  case 
of  a  particular  class,  why  may  it  not  give  them  the  power  to 
appoint  such  Judge  in  any  case  of  any  other  class  ?  And  if 
it  may  give  the  parties  power  to  select  a  Judge  and  they 
refuse,  why  may  it  not,  as  it  did  at  the  late  session,  authorize 
the  Clerk  of  the  Superior  Courts  to  '*  appoint  a  member  of 
the  bar  to  act  as  Judge  in  all  cases  in  which  the  Judge  pre- 
siding is  interested,  as  counsel  or  otherwise,  in  the  event  that 
the  attorneys  do  not  or  will  not  agree  upon  a  member  of  the 
bar  present  to  preside  in  such  case  ?"  If  the  first  is  Consti- 
tutional, why  is  not  the  last,  and  if  the  last  is,  where  is  the 
limit?  When  you  admit  the  power  of  the  Legislature  to  appoint 
a  Judge  of  the  Superior  Court  in  a  single  case,  not  given  them 
by  the  Constitution,  do  you  not  admit  their  power  to  enlarge 
their  jurisdiction  to  an  extent  that  may  finally  strip  the  Exec- 
utive of  the  power  which  the  Constitution  has  conferred  upon 
him  alone  ?  The  first  misstep  is  usually  the  fatal  one,  and 
I  am  unwilling  to  take  it. 

But  it  is  said  that  there  must  be  some  way  of  disposing  of 
cases  where  the  Judges  are  interested  or  disqualified.  Two 
remedies  are  already  provided  within  the  constitutional 
limits.  First,  it  is  made  the  duty  of  the  Judge  of  the  circuit 
80  disqualified,  to  hold  an  adjourned  term  and  procure  the 
services  of  another  Judge  to  try  the  case,  if  in  his  power,  on 
I^in  of  impeachment.  It  may  be  replied,  howev^er,  that  the 
^ker  Judge  may  refuse  to  hold  the  Court  out  of  his  circuit. 
-l-his  is  not  a  reasonable  supposition.  It  is  his  duty  to  do  it,  and 
*«€  law  presumes  that  every  officer  will  faithfully  discharge 
his  official  duties  till  the  contrary  is  made  to  appear.  The 
institution  says  of  a  Judge  of  the  Superior  Courts :  He 
1^7  act  in  other  circuits  when  authorized  by  law.  And  it 
tto  strained  construction  under  well  known  rules,  to  con- 
may  in  this  Act,  prescribing  the  duties  of  a  public 
%  to  mean  shall.  As  it  is  made  the  duty  of  the  Judge 
disqualified  to  procure  the  services  of  another  Judge 
ty  the  cause,  it  is  certainly  the  duty  of  that  other  Judge 
b  ifc.    The  law,  in  other  words,  makes  it  the  duty  of  one 
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Judge  to  do  what  it  requires  another  Judge  under  pain 
impeachment  to  procure  him  to  do.  If  he  could  not  sliov 
good  excuse,  why  might  he  not  be  impeached  for  refusing 
do  what  the  other  will  be  impeached  for  failing  to  proci 
him  to  do,  when  they  are  officers  of  the  same  grade  owi 
these  reciprocal  duties  to  each  other  and  to  the  public  ? 

But  the  Act  under  consideration  gives  another  remedy,  n 
by  a  legal  appointment  of  a  Judge  of  the  Superior  Cour 
for  the  particular  occasion,  but  by  constituting  another  Cou 
♦—i  special  Court — for  this  very  purpose.  For  it  must 
borne  in  mind  that  I  am  not  denying  the  legality  of  tl: 
Court.  I  only  deny  that  it  is  the  Superior  Court,  and  I  a! 
deny  that  a  Mrrit  of  error  lies  from  it  to  the  Supreme  Coui 
The  Constitution  declares  that,  the  judicial  powers  of  tl 
State  shall  be  vested  in  a  Supreme  Court,  Superior  Courl 
Courts  of  Ordinary,  Justicesof  the  Peace,  Commissioned  Ni 
taries  Public,  and  atich  other  Courts  as  have  been  or  may  I 
established  by  law.  Now  this  is  clearly  one  of  these  otht 
Courts  established  by  law  for  the  trial  of  this  particular  cl« 
of  cases. 

This  question  is  decided  by  this  Court  in  the  case  of  ftfj 
lor  V8.  Smithy  4th  Ga,  B.,  133,  which  arose  under  the  Act  c 
1801.  That  Act  was  in  these  words :  In  all  cases  brougk' 
in  said  Superior  Courts,  or  either  of  them,  when  either  of  tb( 
Judges  thereof  shall  be  a  party  or  interested  therein,  it  sbal 
be  the  duty  of  three  or  more  of  the  Justices  of  the  Inferioi 
Court  to  preside  on  the  trial  of  the  same.  What  substauti»l 
difference  between  that  Act  and  the  one  now  under  conside- 
ration ?  In  both  the  case  must  be  brought  and  pending  io 
the  Superior  Court,  and  the  Judge  must  be  disqualified  ^ 
preside.  In  the  oue  case  three  or  more  Justices  of  the  Infr 
rior  Court  preside  on  the  trial.  In  the  other,  an  attonwj 
selected  by  the  parties  under  the  authority  of  the  ActrfA^ 
Legislature  presides.  In  both  cases  those  presiding  havfi^* 
a  necessary  consequence,  all  the  functions  of  a  Judge  in  i/^ 
case.  In  one  case  it  is  so  expressed.  In  the  other,  the  nvAft 
ity  to  preside  in  the  case  without  qualification  carries  wiik* 
all  the  functions  of  a  Judge  for  that  ease.    Now  let  m^ 
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how  this  Court  classed  the  Court  held  under  the  Act  of  1801 
in     t;he  case  where  Judge  Taylor  was  disqualified,  and  the 
three  Justices  of  the  Inferior  Court  came  into  the  Superior 
Court  and  presided,  just  as  the  attorney  selected  by  the  parties 
did  in  this  case.     Warner,  Judge,  delivering  the  unanimous 
opinion  of  the  Court  says :     "  The  judicial  powers  of  this 
State  are  vested  by  the  Constitution  in  a  Supreme  Court  for 
the    correction  of  errors,  Superior  Courts,  Inferior  Courts, 
and  Justices  Courts,  and  in  such  other  Courts  as  the  Legisla- 
ture shall  from  time  to  time  ordain  and  establish.     The  Act 
of  1801  creates  a  Court  for  the  trial  of  causes  in  which  a 
Judge  of  the  Superior  Court  may  be  a  party,  or  interested^ 
Speeid  jurisdidion  is  conferred  by  the  Act  on  three  or  more 
Justices  of  the  Inferior  Court  for  the  trial  of  certain  specified 
causes.    It  was  competent  for  the  General  Assembly,  in  oui* 
judgment,  to  ordain  and  establish  a  tribunal  for  the  trial  of 
causes  in  which  a  Judge  of  the  Superior  Court  is  a  party,  or 
interested."     Here  it  is  not  pretended  that  the  Court  held 
*^y  three  Justices  was  the  Superior  Court  of  the  county.     It 
^as,  says  this  Court,  a  tribunal  ordained  and  established  by 
the  General  Assembly,  upon  which  special  jurisdiction  was 
^as  conferred  when  it  was  created  under  the  Act  of  1801. 

It  is  true  the  Supreme  Court  entertained  a  writ  of  error  in 

ttat  case,  just  as  we  have  done  in  several  cases  under  this 

statute  at  this  term,  after  announcing  doubts  as  to  our  juris- 

^^ion,  because  no  objection  was  made  to  the  jurisdiction. 

indeed  the  parties  in  the  cases  heard  by  us  requested  that  no 

*^ch  olgection  should  be  raised,  except  in  the  case  where  but 

*^t  Judges  presided,  and  in  that  case  the  bill  of  exceptions 

^  signed  by  the  Judge  of  the  Superior  Court.     If  the 

t^Wt  in  the  case  cited  was  one  of  those  other  Courts  provided 

by  the  Constitution,  and  established  by  the  Legislature, 

was  not  the  Superior  Court,  how  can  this  be  held  to  be 

Soperior  Court  of  Fulton  county  ? 

[vBot  it  was  objected  that  it  could  not  be  intended  by  the 

Iftture  that  a  Court  be  established  with  jurisdiction  to 

s,  without  a  provision  for  the  correction  of  its  errors* 

Us  Opart.    Important  rights  have  often  been  adjudicated 
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under  Acts  of  the  Legislature  without  any  such  provision. 
Pope  V8,  Hhys,  SOih  Ga.  R,,  539,  presents  such  a  case.    There 
the  widow  and  children  of  H.  W.  Shaw  applied  for  the  ap- 
pointment of  commissioners  to  set  apart  to  them  the  year's 
support  allowed  them  by  law.    The  commissioners  awarded 
them  the  sum  of  $800  00,  with  which  they  were  dissatisfied, 
and  they  entered  an  appeal  from  the  CSourt  of  Ordinary  to 
the  Superior  Court.     A  motion  was  made  to  dismiss  the 
appeal  on  the  ground  that  no  appeal  is  provided  for,  by  law, 
from  the  report  of  the  commissioners  made  to  the  Ordinary. 
The  Superior  Court  sustained  the  objection  and  dismissed 
the  appeal.     And  this  Court  affirmed  the  judgment.    Judge 
Lumpkin,  who  delivered  the  opinion  of  the  Court,  says: 
^^  The  only  question  in  this  case  is,  whether  an  appeal  will 
lie  upon  the  report  of  commissioners  appointed  under  the  Act 
of  1856,  to  set  apart  one  year's  provisions  for  the  family,  oat 
of  the  estate  of  the  deceased.     We  think  not.     There  is  do 
verdict,  no  judgment  of  the  Court  to  appeal  from.    The  Act 
simply  directs  the  report  to  be  recorded  by  the  Ordinary. 
This  is  a  mere  ministerial  act  to  preserve  the  evidence,  aod 
to  show  upon  the  books  of  the  Ordinary's  office  the  manner 
in  which  so  much  of  the  estate  was  disposed  of;  neither  can 
the  commissioners,  whose  report  is  sought  to  be  set  aside,  be 
considered  the  Ordinary  pro  hao  vice.     This  would  violai^^ 
OonstitiUion  which  directs  who  shall  be  Ordinary,^' 

In  that  case  $800  00  of  the  estate  of  the  deceased  was  dis- 
posed of  by  the  commissioners,  who  returned  their  award  in*'' 
the  Ordinary's  office,  who  recorded  the  same ;  but  this  was 
held  not  to  be  the  judgment  of  the  Ordinary  from  which  «b 
appeal  lay,  nor  were  the  commissioners,  thus  disposing  of  tk* 
estate  of  the  deceased,  to  be  considered  the  Ordinary  for  ^ 
occasion,  as  the  Constitution  had  prescribed  who  shoald  ^ 
Ordinary.  The  commissioners  performed  functions  whii 
properly  pertain  to  the  Ordinary's  office  in  the  dispositioo*' 
the  estate  of  a  deceased  person,  but  as  they  were  not  th  (k" 
dinary  no  appeal  lay  from  their  decision,  as  from  a  dafliv^  «j 
of  the  Ordinary. 

The  objection  that  there  is  no  mode  proaoribed  by  ht^ 
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corrections  of  its  errors  does  not^  however,  apply  to  the 
rt  of  special  jurisdiction,  now  under  consideration.  In 
r  of  its  location  in  the  classification  of  Courts,  made  by 
Constitution,  it  is  very  clear  that  it  was  to  rank  below 
Superior  Court  The  Constitution  gives  the  Judges 
he  Superior  Courts  authority  to  issue  on  their  sanction, 
8  of  certiorari^  to  correct  errors  in  inferior  judicatories, 
action  237  of  the  Code  defines  some  of  the  powers  of  the 
^  of  the  Superior  Court,  and  among  others  reiterates 
he  may  grant  writs  of  certiorari.  Section  238  then 
ires  that  the  authority,  granted  in  the  preceding  section 
ich  Judge  in  his  own  circuit,  may  be  exercised  by  any 
^  of  another  circuit,  whenever  the  resident  Judge  is 
nt  from  the  circuit  so  that  the  business  cannot  be  done 
leedily  as  necessary,  or  is  indisposed,  or  interested,  or  is 
ring  under  any  disqualification  or  inability  to  serve,  or  in 
the  circuit  should  be  from  any  cause  without  a  Judge. 
[ere  then  is  a  legal  Court,  inferior  to  the  Superior  Court, 
ibunal  created  by  the  Legii^Iature  with  special  jurisdiction 
ly  this  very  class  of  cases,  and  here  is  the  power,  plainly 
■I  to  any  Judge  of  the  Superior  Courts  of  this  State,  to 
Si  a  vrrit  of  certiorari,  to  correct  the  errors  committed  by 
iv  qiecial  tribunal ;  and  the  Constitution  provides  for  a 
|<tf  error  from  the  decision  of  the  Judge  of  the  Superior 

lo  this  Court,  to  correct  his  errors  upon  the  decision 

he  may  make  on  the  writ  of  certiorari, 

lis  manner  the  whole  system  harmonizes,  and  there  is 

iment  by  one  department  of  the  Government  upon 

conferred  by  the  Constitution  upon  another.     This 

ionizes  with  the  former  decisions   of  this  Court, 

affords  two  remedies  for  the  enforcement  of  contracts, 
of  wrongs,  in  the  class  of  cases  to  which  this 

|.  which  are  not  only  plain  and  simple,  but  full  and 

mi  in  error  having  raised  the  question  of  juris* 
liaving  objected  to  the  hearing  of  this  Court,  it 
the  reasons  already  given,  that,  in  my  judgment 
€9fW  ought  to  be  dismissed. 
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J.  G.  Brown,  plaintiff  in  error,  vs.  Seaborn  Crowley,  c 

fendant  in  error. 

If  B  purchase  from  A  two  parcels  of  land  at  the  same  time,  and  when  tl 
come  to  draw  the  writingSi  A  suggests  that  B,  to  save  the  writing  of  ( 
deeds,  take  a  deed  for  one  of  the  parcels  from  G,  from  whom  A  1 
purchased  it,  but  had  not  yet  gotten  title,  saying  it  would  do  jusi 
well,  and  B  consented,  and  there  was  in  fact  a  mortgage  on  that  lai 
given  by  C,  of  which  B  was  ignorant :  ffMj  that  B.  who  had  t 
mortgage  to  pay,  might,  in  a  suit  by  A  on  one  of  the  notes  given  at  t 
time,  plead  a  failure  of  consideration  to  the  amount  of  his  damage. 

Complaint.  Motion  for  new  trial.  Decided  by  Jadj 
Pope.     DeKalb  Superior  Court.     March  Term,  1869. 

Brown  sued  Crowley  upon  a  note  for  ^609  00,  made  I 
Crowley  on  the  16th  of  December,  1862,  and  payable 
Brown,  or  bearer,  on  the  25th  of  December,  1863.  CrowI( 
plead  that  this  note  was  given  in  part  payment  of  a  setti 
ment  of  lands  sold  to  him  by  Brown,  the  legal  title  to  a  pa 
of  which  was  in  one  Hightower ;  that  Brown  induced  hii 
to  take  a  deed  to  that  part  from  Hightower,  fraudulent) 
representing  that  it  would  be  as  good  as  a  deed  from  hie 
and  would  save  the  trouble  and  expense  of  two  deeds  j  tha 
that  part  was  in  fact  mortgaged  by  Hightower  to  one  Cool 
as  trustee  for  Cook's  wife,  for  $400  00  and  interest,  whic 
mortgage  was  foreclosed,  and  under  the^./a.  issued  upon  i 
that  part  was  levied  on  and  sold,  and  Crowley  had  to  p*; 
$5r0  00  in  present  currency  to  keep  his  possession  of  tbi 
part,  and  that  said  note  having  been  given  "  in  Confedert* 
times,"  said  $570  00  is  equal  to  it,  and  therefore  he,  Crof 
ley,  should  not  pay  any  more. 

The  plaintiff  read  in  evidence  the  note  and  closed.  ^ 
defendant  testified  that  the  note  was  given  in  part  fi^^ 
land  where  he  resides,  a  part  of  which  was  covered  hfti 
mortgage;  he  bought  the  land  at  the  date  of  the  note fil* 
Brown;  it  was  priced  to  him  in  two  parts,  seventy*^ veii* 
in  woods,  which  Brown  had  owned  some  time,  at  $1500  O" 
and  the  other  was  the  Hightower  place^  (230  aoree^)  4^ 
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which  were  the  houses  and  cleared  land,  and  much  of  it 
worn,  at  $2500  00.     The  Hightower  place  was  not  worth 
more  per  acre  than  half  the  value  of  the  other  part.     High- 
tower  was  living  there  then,  and  made  the  deed  to  Crowley, 
because  it  was  thought  unnecessary  to  have  a  deed  from  him 
to  Brown,  and  from  Brown  to  Crowley.     Crowley  gave  a 
Bote  for  $1000  00,  due  25th  December,  1863,  payable  to 
Brown,  the  note  sued  on,  and  another  for  $200  00  or  $300  00, 
and  paid  the  balance  in  Confederate  money,  except  a  small 
amount  which  Brown  owed  Crowley.     Hightower  took  the 
$1000  00  note,  $1000  00  in  said  currency,  and  $500  00  in 
a  stallion  which  Crowley  had  sold  to  Hightower.     High- 
tower had  rented  this  Hightower  place  from  Brown,  and  had 
hired  a  negro,  and  it  was  necessary  to  arrange  with  High- 
tower for  possession,  and,  to  induce  him  to  give  possession, 
Brown  took  the  negro.     Witness  did  not  trade  with  High- 
tower, but  with  Brown  only,  and  took  the  deed  from  High- 
tower because  Brown  said   it  would  save  the  trouble  of 
^ing  two  deeds,  and  said  that  a  deed  from  Hightower  to 
^taess  would  answer  every  purpose. 

The  defendant  read  the  mortgage  from  Hightower  to  Cook, 
*8  aforesaid,  on  said  Hightower's  place,  made  15th  of  Jan- 
^,  1860,  to  secure  High  tower's  notes  to  Cook,  trustee,  for 
two  00,  due  25th  December,  1864,  and  a^./a.  issued  upon 
*he  foreclosure  of  said  mortgage,  on  which  fi.  fa,  it  appeared 
^  said  land  was  sold  under  it,  and  that  Crowley  bought  it 
atioch  sale  for  $570  00.  Plaintiff  ^s  attorneys  objected  to 
^heee  doouments  because  it  was  not  shown  that  Brown  sold 
^wlqr  the  Hightower  place. 

The  defendant  closed.     Plaintiff,  in  rebuttal,  testified  that 

*^  acted  as  agent  of  Hightower  in  selling  the  Hightower 

flace  to  Crowley,  and  got  no  payment  for  his  services,  and 

^  this  note  was  given  in  part  payment  for  said  lot  sold  at 

mOO  00  at  the  same  time ;  Hightower  made  the  deed  to 

*fce  Hightower  place,  received  the  $1000  00,  and  took  the 

WOOO  00  which  witness  thinks  was  payable  to  Hightower, 

d  noi  to  himself;  that  he,  Hightower,  afterwards  sold  said 

Die  of  $1000  00  to  William  Wright.    At  the  date  of  the 


378         SUPREME  COURT  OF  GEORGIA. 

Brown  v»,  Crowley. 

trade  Higlitower  was  solvent^  owned  land  and  slave<«,  a 
was  worth  more  than  witness.  He  agreed  with  Crowley 
to  the  incidents  of  the  trade,  except  that  he  stated  that  t Vi. 
two  pieces  were  sold  separately^  one  for  himself,  and  the  oth^j 
as  agent  for  Hightower. 

They  further  read  in  evidence  the  said  deeds  made  by^ 
Brown  and  by  Hightower  respectively,  for  said  parcels  of  land 
respectively  made  on  the  day  when  the  note  sued  on  wa^ 
made.    William  Wright  testified,  that  in  1863  he  bough t> 
of  Hightower  a  note  for  $1000  00,  made  by  Crowley,  du^ 
25th  December,  1863,  and  that  he  thought  it  was  payable  to 
J.  G.  Brown,  but  was  not  certain  as  to  the  payee.     The  drafts- 
man of  said  deeds  testified  that  Brown  suggested  at  the  time 
that  there  was  no  use  for  having  two  deeds  for  the  High- 
tower place,  that  a  deed  from  Hightower  directly  to  Crowley 
would  be  sufficient,  inasmuch  as  Hightower  had  not  made^ 
deed  to  Brown.     The  draftsman  said  Hightower's  deed  would 
be  sufficient,  and  he  accordingly  drew  it. 

There  was  other  testimony  as  to  the  value  of  the  land  and 
of  Confederate  currency,  but  it  is  not  material  now.  The 
jury  found  for  the  defendant.  Plaintiff's  counsel  moved  for 
a  new  trial  upon  the  grounds  that  the  Court  erred  in  admits 
ting  as  evidence  the  mortgage  from  Hightower  to  Cook,  and 
the  fi.  fa.  founded  on  its  foreclosure ;  because  the  Court  charged 
the  jury  that  if  the  evidence  shewed  that  the  note  was  given 
for  the  land  covered  by  said  mortgage,  and  that  land  was 
sold  under  a  foreclosure  of  that  mortgage,  and  defeadaa^ 
was  compelled  to  buy  that  land  in  order  to  protect  his  po^ 
session  and  title,  he  was  entitled  to  a  reduction  of  the  oot^ 
sued  upon  to  the  extent  of  the  amount  so  paid  by  him,  ^ 
because  the  verdict  was  contrary  to  the  weight  of  the  evi- 
dence and  the  law.  The  two  first  grounds  were  put  op^'' 
the  assumption  that  there  was  no  sufficient  evidence  tbi^ 
Brown  sold  the  Hightower  place  to  Crowley  as  his,  Brown^ 
and  not  as  Hightower's  land,  being  sold  by  him  as  agent  if 
Hightower.  The  Judge  refused  a  new  trial,  and  tbit  * 
brought  up  for  review. 
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Wm.  EZZA.BD,  for  defendant  in  error. 

McCay,  J. 

The  evidence  in  this  case  is  very  strong  that  both  these 
parcels  of  land  were  sold  by.  Brown  to  Crowley,  and  that  the 
iKite  sued  on  is  a  part  of  the  consideration.     It  is  true  Brown 
denies  this,  and  says  that  as  to  the  Hightower  land  he,  avow- 
edly, only  acted  as  agent.    But  this  is  contradicted  by  Crow- 
l    ley,  and  is  wholly  inconsistent  with  the  &cts  stated  by  Stewart, 
who  drew  the  deeds,  as  well  as  by  the  recollection  of  Wright, 
i   that  the  $1000  00  note  was  payable  to  Brown.    Stewart 
I   directly  corroborates  Crowley,  and  says  that  when  they  came 
to  have  the  deeds  written,  Brown  suggested  that  it  was  un- 
necessary to  have  two  deeds  to  the  Hightower  land,  which 
*^e  had  previously  bought,  but  had  not  got  the  deed,  as  a 
Qeed  directly  from  Hightower  to  Crowley  would  be  sufficient. 
The  jury  were  not  only  justified,  but  bound  to  find  for  the 
^fendant  uiider  the  evidence;  the  justice  and  equity  of  the 
is  clearly  that  way,  and  a  new  trial  ought  not  to  be 
nted,  unless  there  be  some  stubborn  rule  of  law  which 
^^"^uires  a  verdict  for  the  plaintiff. 

It  is  contended  that  under  the  Statute  of  Frauds,  the  evi- 
^^ce  that  this  note  was  given,  as  set  up  by  the  defendant,  is 
^Uegal,  as  it  all  rests  in  parol ;  that  it  also  contradicts  the 
^Qeds  made  at  the  time,  and  that  according  to  his  own  show- 
^g  Crowley  agreed  to  rely  on  High  tower's  warranty,  and  as 
^  consequence  waived  any  obligation  from  Brown.  We  think 
^^ither  of  these  views  controlling.  There  was  no  intention 
Crowley  to  waive  anything.  He  had  bought  from  Brown, 
his  suggestion,  and  by  the  advice  of  the  scrivener,  that  it 
old  do  just  as  well,  he  took  a  title  direct  from  Hightower, 
rely  to  save  writing.  It  was  thoroughly  understood,  that 
^U  was  with  the  belief  that  it  would  do  just  as  well  as  if 
^^^  deeds  were  to  be  made.  It  has  not  done  just  as  well. 
^«2e  intent  was  to  give  Crowley  a  good  and  sufficient  title. 
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By  Brown's  suggestions  he  failed  to  get  it,  though  both 
and  the  writer  of  the  deed  thought  the  paper  drawn  answer 
every  purpose  that  a  deed  from  Hightower  to  Brown,  an 
deed  from  Brown  to  Crowley,  would  have  done.     If  Bro 
knew  this  mortgage  was  upon  the  land,  then  his  conduct 
a  fraud  upon  Crowley.     If  he  did  not  know  it,  then  he,    35 
well  as  Crowley,  acted  under  a  mistake,  and  it  is  contrary^  to 
equity  to  permit  him  to  take  advantage  of  it.     He  was  hound 
to  make  Crowley  a  good  title,  and  Crowley  has  not,  with  any 
intent  so  to  do,  waived  the  obligation.     In  the  defence  of  a 
note  the  defendant  may,  in  this  State,  set  up  at  law  anj 
defence  that  would  be  good  in  equity.     Without  doubt,  if 
Crowley  took  the  deed  direct  from  Hightower,  with  the  belief 
that  it  was  just  as  well,  and  he  was  mistaken  as  to  the  fact, 
equity  would  relieve  him,  as  against  Brown,  from  the  conse- 
quences of  this  mistake. 

This  same  line  of  reasoning  is  a  reply  to  the  other  posi- 
tions. If  Brown  was  guilty  of  a  fraud,  or  if  the  parties 
acted  under  a  mistake  of  fact,  equity  will  not  refuse  to  inter* 
fere  because  it  is  necessary  to  resort  to  parol  evidence,  b 
the  search  after  fraud,  or  to  correct  mistakes,  the  rule  that 
deeds  speak  for  themselves,  and  that  contracts  in  reference  to 
land  must  be  in  writing,  does  not  obtain,  and  in  a  case  11^^ 
the  present,  under  our  law,  the  parties  stand  just  as  though 
there  was  a  bill  filed.  The  case  is  simply  this :  Crowley 
buys  the  land  from  Brown  and  gives  his  notes.  Either  by* 
fraud  of  Brown,  or  by  a  mistake  of  fact,  to  save  two  deeds, 
Crowley  takes  a  deed  from  Hightower,  Brown  saying  thit 
such  a  deed  would  answer  the  same  purposes  as  a  deed  fiois 
Hightower  to  him  and  then  a  deed  from  him  to  Crowlef' 
It  turns  out  that  in  fact  there  is  a  mortgage  on  the  luA 
given  by  Hightower,  which  Crowley  has  to  pay.  It  seefl* 
to  us  the  clearest  equity  that,  in  this  state  of  facts,  Crowl^ 
may  have  the  amount  recouped  against  the  note  still  li 
Brown's  hands  and  now  sued  on. 

Judgment  affirmed. 
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Mabtha  F.  Smith,  plaintiff  in  error,  vs.  Thomas  J.  Gran- 

BERBYy  admWy  defendant  in  error. 

1.  A  purchase  by  an  executor  at  his  own  eale  is  not  void,  but  only  void- 
able at  the  option  of  the  legatees,  their  election  to  be  made  within  a 
reasonable  time,  and  an  executor  who  takes  possession  of  land  so  pur- 
chased, and  claims  it  as  his  own,  and  places  a  tenant  upon  it,  has 
adverse  possession.    And  if  he  makes  a  marriage  contract  atler  he 
^aces  the  tenant  upon  the  laud  and  thereby,  in  consideration  of  mar- 
riage, conveys  to  his  intended  wife  a  life-estate  in  the  land,  to  com- 
mence at  his  death,  and  the  marriage  is  solemnized  and  he  dies  soon 
after,  leaving  the  tenant  on  the  land,  he  becomes  the  tenant  of  the 
widow,  and  has  no  right  to  attorn  to  the  administrator  with  the  will 
annexed  of  the  original  testator,  who  has  no  right  to  interfere  in  a  pro- 
ceeding by  the  widow  to  dispossess  her  tenant  who  is  holding  over. 
If  such  administrator  or  legatees  wish  to  assert  their  title  it  should  be 
done  by  an  action  of  ejectment  or  other  proper  proceeding  for  that 
purpose,  to  be  commenced  against  the  widow  or  her  tenant  in  posses- 
sion. 

Eqniiy.  Landlord  and  tenant.  Administrator  buying 
at  hiB  eale.  Decided  by  Judge  Green.  Monroe  Superior 
Court.    February  Term,  1869. 

*  The  will  of  James  Hogan,   deceased,   was  as  follows : 

r       **  After  paying  my  just  debts  I  give  to  my  beloved  wife, 

''       Elizabeth  Hogan,  all  my  estate,  both  real  and  personal, 

'-       during  her  natural  life,  and  at  her  death  I  wish  it,  with  the 

^        increase,  to  be  equally  divided,  and  one-half  given  by  my 

"[  y      executors  to  the  lawful  heirs  of  the  body  of  ray  daughter, 

^'^line  Scarborough,  and  the  other  half  I  wish  given,  the 

^of  it^  to  Emeline  Granberry,  during  her  natural  life,  and 

^  her  death  to  l>e  given  to  the  lawful  heirs  of  her  body. 

■If  my  wife  should  at  any  time  think  proper  to  give  any  jyor- 

^lou  of  my  estate  thus  bequeathed  to  the  legatees  above  named, 

^  ^ifill  her  to  do  so,  only  at  her  own  discretion  through  and 

"y  my  executors."    Davis  Smith  and  testator's  wife  were  the 

'^omiuated  ezecutoi's.    Smith  qualified,  took  possession  of  the 

^^te,  and  assented  to  Mrs.  Hogan's  taking  possession  of  the 

Hogan  place,'^  six  hundred  and  eighty-five  acres  of  land 

'^  -^lonroe  county,  Georgia,  under  said  will.    She  lived  there 
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until  her  death.  Then  Smith,  as  such  executor,  either  with- 
out an  order  from  the  Court  of  Ordinary  for  the  sale  of  the 
"  Hogan  place,"  or,  if  he  had  one,  it  was  obtained  by  repre- 
senting that  the  sale  was  necessary  to  pay  debts,  when  in  fact 
testator  owed  nothing,  advertised  said  place  for  sale.  Gran- 
berry,  in  behalf  of  himself  and  his  wife  and  his  children,  aod 
the  other  remaindermen,  importuned  Smith  not  to  make  sach 
sale,  but  to  no  purpose.  The  terms  of  sale  were  kept  secret 
till  the  time  for  selling;  then  Smith  announced  that4i6 
would  sell  it  for  cash,  payable  in  gold,  and  would  not  w&it 
twenty-four  hours  for  any  one  to  raise  the  gold.  He  knocked 
off  the  place  to  one  Hollis,  Hollis  not  having  bid  forit- 
This  pretended  sale  was  on  the  first  Tuesday  in  December, 
1866.  On  the  28th  of  January,  1867,  Smith,  as  such  exec- 
utor, made  a  deed  purporting  to  convey  to  Hollis  said  place 
for  $2,400  00  in  cash,  and  on  the  30th  of  said  January 
Hollis  made  a  deed  recouveying  it  to  Smith,  in  propria  per- 
BOTUiy  at  the  same  price. 

Smith,  on  the  19th  of  November,  1867,  made  an  antenap- 
tial  contract  with  Mrs.  Lanier,  of  Bibb  county,  by  which,  in 
consideration  of  their  marriage,  he  conveyed  to  hersaicfpla^c 
during  her  life,  upon  certain  terms,  remainder  to  certain  of 
his  children.  They  were  married  on  the  same  day.  Smi^'^ 
rented  out  said  place  as  his  own  to  one  Floyd  for  a  term,  and 
afterwards  died.  When  the  terra  had  expired,  Mrs.  Smitl'i 
claiming  under  the  marriage  settlement,  demanded  the  pos- 
session of  the  place,  and  Floyd  refused  to  give  it  to  her. 

Meanwhile,  Granberry  had  taken  out  letters  of  administrt* 
tion  de  bonis  non,  ciim  testamento  annexo,  on  Hogan's  estat^r 
and  claimed  said  place,  and  /liad  Floyd  to  attorn  to  him* 
such  adminstrator.  Mrs.  Smith  made  her  affidavit  agaio^ 
Floyd  to  turn  him  out,  as  a  tenant  holding  over,  and  heia^ 
it  with  a  counter  affidavit,  averring  that  he  did  not  hoM 
under  her.     She  also  sued  him  for  the  rent  in  arrear. 

When  these  cases  were  called  for  trial  Granberry,  asaoA 
administrator,  and  to  protect  the  rights  of  the  remaindenam 
under  Hogan's  will,  by  bill  against  her  and  Floyd,  broo^t 
these  matters  to  the  notice  of  the  Chancellor,  averring  &>^ 
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gaid    condnct  of  Smith,  as  to  the  sale  of  the  place,  was  but  a 

purchase  by  himself  at  his  own  sale,  and  a  fraudulent  eon- 

txivance  to  get  title  to  the  place  in  himself,  and  therefore  his 

title  T?as  void,  and  he  conveyed  no  title  to  Mrs.  Smith ;  that 

iloyd  was  in  law  the  tenant  of  Smith,  as  executor  and  by 

saocession,  at  Smith's  death,  of  Granberry  as  administrator, 

and  prajed  that  she  be  restrained  from  further  litigation  with 

rioyd  in  the  premises  or  recovering  rent  from  him,  and  that 

the  deeds  and  her  marriage  settlement  should  be  cancelled, 

because  they  were  clouds  on  his  title  as  administrator. 

The  injunction  was  granted  temporarily  with  order  to 
show  cause  why  it  should  not  be  permanent.  Mrs.  Smith 
answered  the  bill,  averring  that  she  had  no  notice  of  any  of 
the  matters  set  out  in  said  bill  when  she  married  Smith,  in 
consideration  of  his  giving  her  a  life-estate  in  said  '^  Hogan 
place."  Her  counsel  objected  to  further  injunction  upon  the 
ground  that  there  was  no  equity  in  the  bill,  or,  if  there  was, 
it  was  sworn  off  by  the  answer.  The  Chancellor  continued 
the  injunction,  and  that  is  assigned  as  error  on  each  of  said 
t    '   points. 

Lanier  &  Andebson,  R.  P.  Trippe,  for  plaintiff  in  error. 

Cabaness  &  Peeples,  for  defendant  in  error,  said  there 
^  a  vested  remainder  in  the  daughters  of  Hogan  :  4th  Ga. 
K  380;  7th,  519;  19th  261;  26th  516;  that  therefore 
Smith,  as  executor,  had  nothing  to  sell ;  that  Mrs.  Smith 
-  shoalj  have  inquired  as  to  Smith's  title  :  Hill  on  Trustees, 
r      513;  2  Chan.  Cases,  246;  1  Ambler,  241 ;  1st  Wash.  R., 
141;  4  H.  and  M.,  119;  1st  John.  Ch.  R.,  574;  L.  C.  in 
^')  vol.  2.,  pt.  1-103 ;  4  Binney,  145 ;  the  doctrine  of  pur- 
^Wr  was  without  notice  does  not  apply :  16th  Ga.  R.,  190 ; 
^  to  the  right  to  set  aside  said  sale,  8th  Ga.  266  ;  9th,  164 ; 
12th  695 ;  22d,  637 ;  30th,  780,  etc.,  etc. 
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Brown,  C.  J. 

1.  The  will  of  James  Hogan  gave  to  his  wife  during  he 
natural  life,  all  his  estate,  both  real  and  personal,  and  at  he 
death  the  estate,  with  the  increase,  to  be  equally  divided,  an^ 
"  one-half  given  by  his  executor,"  to  the  lawful  heirs  of  tb 
body  of  one  of  his  daughters,  and  the  use  of  the  other  bal 
to  his  other  daughter,  during  her  natural  life,  and  at  he 
death  to  go  to  the  lawful  heirs  of  her  body.  The  will  thei 
contains  this  clause :  "  If  my  wife  should  at  any  time  thinl 
proper  to  give  any  portion  of  my  estate  thus  bequeathed  t 
the  legatees  above  named,  I  wish  her  to  do  so  only  at  he 
own  discretion,  through  and  by  my  executors."  jHcW,  th« 
the  assent  of  the  qualified  executor  to  the  life-estate  of  Mn 
Hogan  did  not  divest  him  of  further  control  over  the  estate 
But  at  her  death  it  was  the  right  and  duty  of  the  executa 
to  take  possession  of  the  estate  with  its  increase,  if  any,  an<l 
to  administer  it  according  to  the  directions  in  the  will,  aoJ, 
as  there  were  no  specific  legacies,  the  Ordinary,  on  the  appli- 
cation of  the  executor,  had  jurisdiction  to  order  a  sale  for  the 
purposes  of  distribution,  in  conformity  to  the  will,  the  vested 
interest  of  each  remainderman  being  an  interest  in  a  certain 
proportion  of  the  estate,  and  not  a  vested  interest  in  any  par- 
ticular tract  of  land,  or  piece  of  personal  property. 

2.  The  executor,  after  the  death  of  the  widow,  having 
taken  possession  of  the  lands  of  the  estate,  and  having  ob" 
tained  an  order  from  the  Ordinary  for  the  sale  of  the  saffl^ 
for  the  purpose  of  distribution  among  the  legatees,  and,  afttf 
legal  advertisement,  he  having  sold  the  same,  at  the  proper 
time  and  place,  and  having,  through  Hollis,  purchased  th 
land  at  his  own  sale,  and  after  making  a  deed  to  HoUiflt^ 
land,  on  the  second  day  thereafter,  having  been  reoonv«p 
to  him  by  Hollis  by  regular  deed :  Hdd^  that  the  purd** 
by  the  executor  was  not  void,  but  was  only  voidable  at  4* 
option  of  the  legatees,  provided  they  so  elected  within  areMi* 
able  time.  And  the  executor  after  said  sale,  having  dtklfi 
and  occupied  the  land  as  his  own,  thereby  acquired  an  adVM 
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esession  of  the  same,  and  a  tenant  placed  upon  the  land  by 
e  execator  after  his  purchase  was  his  tenant,  and  such 
nant  could  not  change  his  landlord  by  attorning  to  the  ad- 
iinistrator  de  bonis  nony  etc.,  of  the  estate  of  Hogan. 

3.  The  executor,  after  his  purchase  while  he  had  a  tenant 
upon  the  land,  entered  into  a  marriage  contract  with  the 
plaintiflf  in  error,  and  conveyed  to  her  a  life-estate  after  his 
death,  in  consideration  of  marriage,  without  notice  to  her  of 
the  nature  of  his  purchase ;  the  marriage  was  then  solemn- 
ly and  in  a  few  months  he  died,  leavings  the  tenant  upon 
the  premises,  and  his  widow  commenced  action  against  the 
tenant  for  rent  and  a  proceeding  to  dispossess  the  tenant 
holding  over :  Hddy  that  the  tenant  became  her  tenant  on 
the  death  of  her  husband,  and  the  administrator  de  bonis  non 
of  the  estate  of  Hogan  had  no  right  to  interfere  in  this  litiga- 
tion, or  to  maintatn  a  bill  in  equity  to  enjoin  her  action 
%^t  her  tenant,  the  more  especially  as  she  resided  in  Bibb 
^QQtj,  and  the  litigation  between  her  and  her  tenant  was 
pending  in  Monroe,  where  the  bill  was  filed.  If  he,  or  the 
'^tees  of  Hogan  had  paramount  title,  the  litigation  between 
plaintiff  in  error  and  her  tenant  did  not  in  any  way  interfere 
^^  their  right  to  commence  their  action  of  ejectment  or 
•fter  proper  proceeding  for  the  recovery  of  the  land. 

The  foregoing  propositions  contain  the  substance  of  my 
Olsons  for  the  unanimous  judgment  of  the  Court  in  this 
which  is  that  the  judgment  of  the  Court  below  be 


!at,  J.,  announced  his  concurrence  from  the  bench  as 

If  property  be  demised  to  A  for  life  with  remain- 

B  and  C,  and  the  executor  deliver  possession  of  the 

(o  A,  who  enters  upon  the  full  enjoyment  of  the  life- 

,«be  holds  it  for  herself  and  the  remaindermen.     And 

r^  (as  to  divide  the  estate  or  the  like,)  put  upon 

lior  by  the  will,  aft;er  the  determination  of  the  life- 

a  tpecial  trust,  and  forms  no  part  of  his  duty  as 

'and  the  sup^vision  of  it  does  not  belong  to  the 

.0f  Qidinaryi  but  to  the  Superior  Court 

^€BU  XDOX— 25. 
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^  Where  one  is  in  adverse  possession  of  land,  against  the  tr 
owner,  and  rents  it  to  a  tenant,  avowedly  in  his  character 
adverse  holder^  the  tenant  cannot  attorn  to  the  troe  owner 
deny  the  adverse  possession  of  his  landlord. 


Lawson  G.  Chambliss,  plaintiff  in  error,  vs.  Oliver  0« 

Phelps,  defendant  in  error. 

1.  A  homestead  is  subject  to  an  execution  founded  upon  a  debt  coii* 
tracted  for  the  purchase- money,  and  the  &ct  that  the  debt  has  beeo 
transferred  to  a  third  person  does  not  change  that  liability. 

2.  Although  a  judgment  be  dormant  under  the  statute,  and  has,  there- 
fore, lost  its  lien,  as  a  judgment,  it  is  still  a  subsisting  debt,  and  the 
judgment  may  be  revived  by  scire  facicu,  or  by  suit. 

8.  The  Acts  limiting  the  time  within  which  judgments  may  be  reTired, 
were  suspended  by  the  Acts  suspending  the  Statute  of  Limitation^ 
to-wit:  from  the  30th  November,  1861,  to  the  2lst  July,  1868,  w&ea 
civil  government  was  practically  restored  in  this  State. 

4.  A  creditor,  though  his  claim  may  be  one  of  the  exceptions  pro- 
vided for  in  the  Homestead  Act,  can  not  set  it  up  to  prevent  thelsf 
ing  off  of  the  homestead.  Other  conditions  having  been  fulfilled,  tire 
homestead  ought  to  be  set  off,  leaving  to  the  creditor  his  right  to  go 
on  under  the  exceptions  at  his  discretion. 

5.  A  mortgage,  given  by  the  debtor,  is  not  one  of  the  exceptions  pro- 
vided by  the  Constitution,  to  which  the  homestead  for  his  family  is 
liable.    Warner,  J.,  dissenting. 

Homestead.  Constitutional  law.  Dormant  Judgment 
Before  Judge  Green.  Monroe  Superior  Court  April  Term, 
1869. 

Chambliss  petitioned  the  Ordinary  of  said  county  forth 
exemption  from  his  debts  of  certain  personalty  and  oat0 
land  as  his  homestead.  In  obedience  to  the  order  of  tfc« 
Ordinary  the  county  surveyor  laid  off  certain  five  hnnitfi 
and  one  acres  of  land  in  said  county  as  said  homestead^  ^ 
certified  that  they  were  not  worth  over  $2000  00 ''in  sp**** 
Phelps,  by  his  attorney,  appeared  and  objected  to  the  0^*' 
nary  approving  said  exemption,  upon  the  following  grooo<b' 
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ause  he,  Phelps,  was  the  holder  and  owuer  of  a  jJ.  fa,, 
led  from  the  Superior  Court  of  said  county,  in  favor  of 
^hibald  Lary  against  said  Chambliss  for  $887  53  principal, 
58  interest,  to  the  date  of  the  judgment,  to-wit:  the  5th 
September,  1856,  and  interest  since,  up  to  date,  which 
Igment  was  founded  upon  a  note  given  to  said  Lary  for 
e  purchase-money  of  said  land;  and  also  owner  of  a  mort- 
ge^./a.,  founded  upon  the  foreclosure  of  a  mortgage  for 
KKK)  00,  made  by  said  Chambliss  on  said  land  to  said 
helps  on  the  8th  of  November,  1858.  The  rule  absolute 
^  taken  in  said  county  in  August,  1867.  Further,  he 
Injected  because  Chambliss  had  no  wife  nor  minor  child  de- 
'^dant  upon  him  as  the  head  of  a  family. 
The  Ordinary,  on  the  26th  of  January,  1869,  approved 
**c  exemption  of  the  homestead  as  laid  off  by  the  surveyor, 
^^  Phelps  appealed  to  the  Superior  Court. 

At  the  trial  Chambliss'  attorneys  read  in  evidence  all  the 
**d  proceedings  before  the  Ordinary,  and  closed.  Phelps' 
ittornej  then  offered  in  evidence  his  said  fi.  fa.  in  favor  of 
^*y,  heretofore  partially  described.  Said  fi.  fa  was  issued 
•»  the  22d  of  November,  1856.  The  only  ditries  thereon 
wwed  the  following  facts:  On  the  22d  of  November, 
Wfi,  Phelps  paid  Lary  $903  43,  and  he  transferred  said 
l^A  and  judgment  to  Phelps.  On  the  27th  of  February, 
Ip8,  it  was  levied  on  the  lands  which  had  been  assigned  as 
P  homestead.  This  fi.  fa.  was  objected  to  by  Chambliss' 
because  it  was  apparently  dormant.  The  objection 
refruled,  and  the  fi,  fa.  was  read  in  evidence.  Said 
\fi.fa.  was  also  read  in  evidence.  It  was  admitted 
lary  fi.  fa.  was  founded  upon  a  note  given  for  the 
e-money  of  said  land,  and  that  Phelps  paid  for  said 
^iiid  the  cause  was  argued  before  the  Judge  upon  that 
it  of  fitcts.  He  adjudged  that  the  said  approval  of 
be  overruled,  and  the  application  for  exemp- 
Uowed,  until  said  two  fi.  fas.  were  paid, 
attorneys  assign  as  error  the  refusal  to  rejeof 
^"JLfii*  when  offered  as  evidence,  and  the  decision  that 
oould  not  be  allowed  till  8aid^./a9.  were  paid» 
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Cabaniss  &  Peeples,  T.  B.  Cabaniss,  for  plaintiflF  in 
error. 

J.  S.  PiNCKARD,  for  defendant  in  error. 
McCay,  J. 

The  Constitutionality  of  the  Homestead  Law,  which  ^^ 
one  of  the  points  made  in  this  case,  is  discussed  and  decide<^ 
in  the  case  of  Downer  vs.  Hardeinan,  decided  at  this  term  o^ 
the  Court,  and  for  the  reasons  there  given  we  made  the  sanci.^ 
decision  in  this  case. 

1.  It  is  one  of  the  express  exceptions  in  the  Homestea-^ 
provision  of  the  Constitution,  that  the  Courts  shall  hav^ 
jurisdiction  to  enforce  against  the  homestead,  when  set  apac^ 
a  judgment  founded  on  a  debt  contracted  for  the  purchase* 
money.     See  Article  VII,  section  1,  Constitution  of  1868. 
This  is  no  personal  privilege  of  the  vendor  of  the  land,  hot 
according  to  the  express  language  of  the  Constitution,  it  is  ^ 
privilege  of  the  contract,  and  goes  with  it,  like  the  other 
privileges,  into  whosever  hands  it  may  fall.     It  is  admitted 
that  the  judgment  of  Phelps  is  founded  on  a  debt  contracted 
for  the  purchase-money.     We  hold,  therefore,  that  it  may  ^ 
levied  on  the  property  of  which  it  is  the  consideration,  even 
though  it  be  set  off  as  a  homestead  to  the  family  of  the  debtor. 

2.  Under  the  decision  we  have  made  in  the  case  of  Baiil^ 
V8,  Shivef^Sy  at  this  term,  the  fi,  fa.  of  Phelps  is  undoubtedly 
dormant,  but,  as  is  manifest  from  the  reasoning  in  that  cas^ 
it  is  still  a  judgment,  as  against  the  defendant;  it  has  eveiT 
quality  of  a  judgment,  except  that  it  cannot  be  levied  until 
he  has  had  an  opportunity  to  show  that  it  has  been  satisfieu' 
It  is  a  dormant,  sleeping  judgment,  and  must  be  revived  bf 
scire  faxnas  before  it  can  proceed  to  levy  and  sale.  By*^ 
tion  2863  of  the  Code,  it  must  be  revived  in  three  J^ 
after  it  becomes  dormant,  or  it  cannot  be  revived  or  sued  i^ 
afterwards.    It  becomes  dead. 

3.  By  the  Act  of  1856  it  was  presumed  to  be  satiflfii'' 
allowed  to  go  seven  years  without  an  entiy^  but  as  we)i>^ 
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Id  in  BcUtle  vs.  Shivers,  that  was  a  Statute  of  Limitations^ 

d  was  suspended  by  various  Acts,  until  it  was  suspended 

the  Code.     The  provision  in  the  Code  limiting  scire  facias 

d  actions  upon  judgments  to  three  years  after  they  become 

»rraant,is  a  provision  to  limit  the  time  within  which  proceed- 

gs  shall  be  commenced  in  a  court  of  justice,  and  it  is  clear- 

'  also  a  Statute  of  Limitations,  and  was  also  suspended  by 

lese  Acts  until  the  "complete  restoration  of  civil  government 

a  this  State/'     Convention  of  1868.     We  held  in  a  case  at 

his  term,  of  Daniel  va,  Foster,  that  civil  government  was 

?racticall)?  restored  on  the  22d  of  July,  1868,  and  this  judg- 

naent  is  a  judgment,  a  record  evidence  of  a  debt,  until  barred. 

4.  We  do  not  however  agree  with  the  Court  in  holding 

that  because  the  homestead  is  subject  to  this  judgment,  after 

Proper  steps  are  taken  to  put  it  in  active  shape,  that  the 

liomestead  can  not  be  laid  off.     The  Constitution  of  1868, 

-^."Homestead,''  expressly  provides  that  such  a  judgment 

^*y  proceed  against  the  homestead,  though  laid  off.     The 

J88ae  allowed  to  be  made  up  by  the  Acts  of  1868  and  1869, 

^  whether  the  applicant  is  such  a  person  as  is  entitled  to  a 

"Omestead,  and  whether  it  is  properly  and^fairly  laid  off, 

^)  etc.    When  laid  off,  if  the  debt  sought  to  be  enforced  is 

•judgment  founded  on  a  debt  contracted  for  any  of  the 

.^fcceptions  mentioned,  then  the  homestead  is  subject  to  such 

Igment. 

We  therefore  reverse  the  judgment  in  this  case  on  the 

iDd  that  the  existence  of  this  debt,  though  it  is  one  of  the 

tions,  is  not  any  reason  why  the  homestead  should  not 

^hid  off;  and  on  the  further  ground,  that  the  mortgage 

led  in  the  order  is  not  one  of  the  exceptions  of  the 

Act. 

I  As  to  mortgage,  we  will  in  this  case  only  say,  that  it  is 

of  the  exceptions.     Were  the  Homestead  Law  a 

lilgiglative  Act,  we  would  doubt  much  if,  secured  as 

to  sell  is  by  contract,  it  was  in  the  power  of  the 

6o  to  legislate  as  to  take  away  this  express  reme- 

by  the  contract  of  the  parties.     But  for  the  reasons 

Lin  SSmrdeman  vs,  Dovmerj  we  hold  that  the  Constita- 
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tion  of  1868  was  made  under  such  circumstances  that  if  this 
is  a  violation  of  the  obligation  of  the  coutracty  it  is  a  yiola.- 
lation  that  it  was  in  the  power  of  the  authority  which  made 
that  Constitution  to  commit,  and  that  at  any  rate  it  is  an  evil 
not  in  the  power  of  the  judiciary  department  of  the  Govern- 
ment^ State  or  National^  to  cure. 
Judgment  reversed. 

Brown,  C.  J.,  concurred  as  follows : 

1.  This  Court  has  no  jurisdiction  to  enforce  an  execution 
against  the  homestead  which  was  issued  from  a  judgment  to 
foreclose  a  mortgage  before  the  adoption  of  the  new  Consti- 
tution. 

2.  The  homestead  is  subject  to  the  payment  of  the  pur- 
chase-money, whether  contracted  before  or  since  the  Consti- 
tution was  adopted;  and  if  the  judgment  for  the  purchase- 
money  is  dormant,  but  not  barred  by  the  Statute  of  Limita- 
tions, the  homestead  is  still  bound  for  its  satisfaction,  if  it  '^ 
revived  within  the  period  allowed  by  the  statute. 

3.  The  execution  on  the  judgment  for  the  purchasemoney- 
in  this  casfe  bore  date  22d  November,  1856,  and  had  noentiy 
upon  it  by  any  ofiBcer  authorized  to  execute  and  return  tb* 
same  till  the  27th  February,  1869.  It  therefore  became  dor- 
mant on  the  22d  day  of  November,  1863. 

4.  When  a  judgment  becomes  dormant  the  Statute  of 
Limitations  begins  to  run  against  it,  and  if  proceedings  ai« 
not  commenced  to  revive  it  within  three  years  from  thatd«te, 
it  is  barred. 

6.  In  this  case  the  Statute  of  Limitations  was  suspended 
at  the  time  the  judgment  became  dormant,  and  it  never  beg^ 
to  run  against  the  plaintiffs  in  the  judgment,  under  theva^ 
rious  Acts  of  tlie  Legislature  of  this  State,  and  the  Ordina** 
of  the  Convention  of  1866,  till  civil  government  was  fcHf 
restored.  This  was  done  21st  July,  1868,  when  thel^ 
lature  of  Georgia,  under  the  direction  of  Congress,  ratifc" 
the  amendments  made  by  Congress  to  the  State  Con8titali<% 
and  adopted  the  14th  Constitutional  Amendm€»it. 
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2N£B^  J.,  dissenting. 

sent  from  the  judgment  of  this  Court  reversing  the 
mi  of  the  Court  below :  First,  because  Chambliss  is 
itled  to  a  homestead  in  the  land  as  against  his  creditors 
debts  were  contracted  prior  to  the  passage  of  the 
tead  Act,  for  the  reasons  stated  in  my  dissenting 
1  in  the  case  of  Hardeman  vs.  Dowiier,  decided  during 
sent  term  of  this  Court.  Second,  if  the  Homestead 
ts  Constitutional  and  valid  as  against  the  prior  con-  , 
)f  Chambliss,  the  judgment  held  by  Phelps  for  the 
se-money  of  the  land,  was  a  valid  subsisting  lien 
i,  as  well  as  his  mortgage  lien  upon  the  land,  both  of 
created  an  "encumbrance"  which  Chambliss  was 
to  discharge  before  he  is  entitled  to  his  homestead 
die  Act,  for  the  reasons  stated  in  the  case  of  Kelly  vs. 
19  &  ConneU,  executors^  etc.,  decided  during  the  present 
Pheli)s'  judgment  was  not  dormant,  for  the  reasons 
in  my  dissenting  opinion  in  the  case  of  Battle  vs. 
r. 

the  case  of  Kdly  vs.  Stephens  the  mortgage  "en- 
lace" of  the  plaintiff  was  recognized,  and  enforced 
^the  homestead  claimed  by  Kelly,  by  the  unanimous 
of  this  Court,  but  for  different  reasons.  Perhaps 
to  the  want  of  proper  discrimination,  but  I  have 
fable  to  discover  any  difference  in  principle  between 
ibranoe  created  upon  the  homestead  of  Chambliss, 
mortgage,  and  that  created  on  the  homestead  of 
»phens'  mortgage.  Both  were  executed  'prior  to 
of  the  Homestead  Act,  and  both  were  encum- 
the  land  claimed  as  a  homestead.  The  majority 
hold  in  this  case,  as  I  understand'  their  ruling, 
it  obtained  against  the  party  claiming  a  home- 
it  be  for  the  purchase-money  of  the  land)  prior 
ci  the  Homestead  Act,  either  on  the  foreclosure 
or  otherwise,  cannot  be  enforced  against  the 
r.Bat  in  the  case  of  Kelly  vs.  Stephens,  before 
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cited,  a  judgment  on  the  foreclosure  of  a  mortgage  mj 
'prior  to  the  passage  of  the  Homestead  Act,  vhi^  enfor 
against  the  homestead,  and  held  to  be  an  '^  encumbram 
thereon,  and  rightly  so  held,  in  my  judgment.  Surely  Phe 
ought  to  have  the  same  rule  applied  to  him  in  this  case, 
far  as  it  respects  his  mortgage,  as  was  applied  to  the  plain 
in  that  case.  What  are  the  facts  in  regard  to  Phelps*  m( 
gage?  The  mortgage  of  Phelps  is  dated  the  8th  day 
November,  1858,  and  had  been  foreclosed  by  the  judgm 
of  the  Court.  What  are  the  facts  in  relation  to  Steph( 
mortgage  ?  The  mortgage  held  by  Stephens  was  execu 
on  the  3d  day  of  May,  1869,  and  foreclosed  by  the  judgm 
of  the  Court.  It  also  appears  from  the  record,  in  Stephe 
case,  that  in  1859  one  Harrison  had  a  judgment  agai 
Kelly,  and  was  about  to  sell  his  land  in  satisfaction  then 
when  Thomas  W.  Thomas  loaned  Kelly  the  money  to  j 
off  said  judgment,  took  his  note  and  a  mortgage  on  his  Is 
to  secure  the  payment  of  the  note  given  for  the  money  b 
rowed  of  Thomas.  Afterwards,  Thomas  W.  Thomas  assign 
the  note  and  mortgage  to  James  Thomas,  the  plaintiff's  t( 
tator. 

The  transaction  between  Kelly  and  Thomas  W.  Thorn 
does  not  differ  in  principle  from  any  other  similar  tran 
action  where  money  is  borrowed,  a  note  given,  and  a  mot 
gage  executed  upon  land  to  secure  the  payment  of  th 
note.  But  it  is  said  the  money  borrowed  by  Kelly,  fw 
Thomas,  was  applied  to  the  payment  of  Harrison's  judgmcn 
which,  at  that  time,  created  an  encumbrance  on  the  Ibo* 
The  reply  is,  that  the  money  belonged  to  Kelly,  and  he  Itf 
the  right  to  appropriate  it  that  way,  or  in  any  other  msn»' 
he  might  think  proper.  Thomas,  however,  took  a  newse* 
rity  for  his  money,  a  new  en^nimbrance  on  the  land  fe» 
security  of  his  debt,  no  way  different  in  principle  fipom  *• 
encumbrance  held  by  Phelps  on  the  land  of  Chamblii^^ 
secure  the  payment  of  his  debt.  But  as  I  underataod  * 
Idling  of  the  majority  of  the  Court  in  this  caBe,  if  Tli^ 
had  advanced  the  money  due  on  Harrison's  judgment  ttU' 
and  taken  an  assignmentof  that  judgment,  and  had  faft^ 
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same  open  and  in  full  force  as  a  valid  subsisting  judgment, 
be  oould  not  now  enforce  that  judgment  as  an  encumbrance 
against  the  homestead  under  the  provisions  of  the  Constitu- 
tioQ  of  1868.     If  Harrison's  judgment  was  an  encumJh'ance 
on  the  land,  at  the  time  the  money  was  loaned  by  Thomas  to 
Kellj,  then  it  would  be  an  encumbrance  on  the  land  nowy 
had  it  been  unpaid  and  kept  in  full  force  and  effect  as  a  valid 
subsisting  judgment,  either  in  the  hands  of  Harrison  or  his 
aasignee.    In  Stephens'  case  this  Court  held  that  the  mort- 
gage creditor  who  took  a  new  security  and  a  new  incumbrance 
on  the  land,  of  inferior  dignity,  to  that  held  by  Harrison, 
the  judgment  creditor,  can  enforce  his  encumbrance  against 
the  homestead,  but  in  this  case  the  majority  of  the  Court 
uold,  that  the  original  judgment  creditor  could  not  have  done 
^if  he  had  made  the  attempt,  with  his  judgment  open  and 
^uiaaiisfied. 

Bow  Thomas  W.  Thomas  and  his  assignees,  according  to 
A^&cts  in  that  case,  could  stand  in  any  better  condition  as 
to  the  enforcement  of  their  encumbrance  against  the  home- 
stead  created  by  the  act  of  the  parties,  than  a  judgment  cred- 
itor whose  encumbrance  on  the  land  is  created  by  law,  is 
wyond  my  limited  comprehension.  If  Harrison^s  judgment 
^^gainst  Kelly  was  an  "  encumbrance  "  on  his  land  claimed 
^  &  homestead,  at  the  time  Thomas  loaned  him  the  money  to 
'^oye  it,  then  that  same  judgment,  if  open  and  unsatisfied 
^^  the  hands  of  Harrison  now,  would  be  an  "  encumbrance  " 
^  tile  land  claimed  as  a  homestead.  If  that  same  judgment 
^^%  m  the  hands  of  Harrison,  as  a  judgment  creditor  of 
-^y,  would  not  now  be  an  "  encumbrance "  on  the  land 
^^•uned  as  a  homestead,  then  it  was  not  an  "  encumbrance  '^ 
^  the  land  claimed  as  a  homestead  at  the  time  Thomas  loaned 
^•By  the  money  to  remove  it.  If  the  judgment  was  an 
ttcambnince''  on  the  land  claimed  as  a  homestead  at  the 
■fcr  Thomas  loaned  Kelly  the  money  to  remove  it,  then, 
nnqoestionably,  it  would  have  been  an  ^'encumbrance'' 
ibe  land  claimed  as  a  homestead,  had  Harrison  continued 
liavtt  held  that  judgment  open  and  unsatisfied,  and  was  now 
mpliDg  to  enforce  it  in  his  own  right  as  a  judgment  cred- 
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itor  against  Kelly's  homestead.     A  judgment,  in  favor  of  a 
creditor  against  the  debtor,  is  an  "encumbrance"  on  the 
land  of  the  debtor  claimed  as  a  homestead,  or  it  is  not    If 
Harrison's  judgment  against  Kelly  was  an  "encumbrance" 
on  his  land  claimed  by  him  as  a  homestead,  and  aft^r  the 
removal  of  which  the  homestead  was  liable  to  the  claim  of 
Thomas  or  his  assignees,  then  the  land  of  aU  judgment 
debtors  claimed  as  homesteads,  is  liable  for  the  removal  of 
all  similar  "encumbrances;"  for  the  only  "encumbrance" 
that  it  is  pretended  that  Thomas  loaned  the  money  to  remove 
in  that  case,  was  an  "  encumbrance  "  created  by  a  judymeni 
against  the  defendant,  Kelly,  who  claimed  a  homestead  on 
the  land.     I  am  of  the  opinion  that  the  judgment  of  the 
Court  below  should  be  affirmed. 


Miles  G.  Dobbins,  plaintiff  in  error,  vs.  Chas.  L.  Dupbee, 

defendant  in  error. 

1.  The  verdict  in  this  case  is  not  so  contrary  to  the  evidence  as  to  shoe* 
the  moral  sense  or  show  manifest  prejudice,  corruption  or  mistake  oj 
the  jury,  nor  does  it  violate  any  rule  of  law. 

2.  Though  an  attorney  who  appears  and  confesses  judgment  for  a  snitof 
is,  prima  facie,  to  be  taken  as  having  been  retained  by  the  suitor,  7^^ 
if  the  fact  be  otherwise,  the  Court  will,  upon  proof  to  that  effect,  v^ 
aside  the  judgment. 

Motion  to  set  aside  confession  of  judgment.  Decided  by 
Judge  Green.  Spalding  Superior  Court.  February  Term, 
1869. 

See  this  case  in  36th  Ga.  E.,  108.  When  it  was  called  6r 
re-trial,  counsel  for  Dobbins  moved  to  dismiss  the  motiaato 
vacate  the  judgment  upon  the  ground  that,  pending  tw 
motion,  Dupree  had  been  adjudged  a  bankrupt  and  hadi*^ 
assignee  in  bankruptcy  duly  appointed.  These  statemtf^ 
were  proved  by  the  record  from  the  proper  oflSces.  fl* 
Court  overruled  the  motion  to  dismiss  and  ordered  thatv^ 
trial  proceed.    The  evidence  produced  in  this  case  befitf<^^ 
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iroduced ;  there  was  some  variation  in  the  words  of  the 
tnesses,  and  also  some  additional  testimony.  For  so  much 
this  as  is  material  to  an  understanding  of  the  opinions,  see 
em. 

The  Court  charged  the  jury,  1st.  That  the  employment  of 
.  a(toruey-at-law,  by  a  party,  in  all  his  casee,  does  not  author- 
stheattomey  to  acknowledge  service  of  the  suits;  the  author- 
T  to  aclcnowledge  service  must  be  si>eciany  given ;  it  may 
s  a  geaeral  authority  to  acknowledge  service  in  all  suits  or 
Bpwial  authority  in  particular  suits.  2d.  If  Du|)ree  had 
[>tio!  of  the  suit  and  ailerwards,  Cook,  as  attorney,  under 
B  authority,  either  special  or  general,  confessed  a  judgment 
>r  him,  Dupree  is  bound  by  it. 

Be  was  requested  to  charge  that,  though  the  attorney  was 
<*  duly  authorized  to  acknowledge  service  and  confess  judg- 
Mnt,  yet  if  the  same  was  done  and  tlie  defendant  admits 
**tall  the  defense  he  had  against  the  note  was  usury  re- 
wvedin  the  contract  by  the  plaintiff  in  the  judgment  sought 
>be  set  aside,  who  has,  according  to  the  evidence,  remitted  and 
■charged  from  said  judgment  all  the  usury  included  therein, 
•jury  should  find  in  favor  of  Dobbins.  The  Court  refused 
'  to  charge.  He  further  charged  that,  if  Dupree  had  notice 
ftiiis  judgment  in  1862  and  1863,  and  took  no  steps  to 
mte  or  set  it  aside  until  1866,  such  conduct  may  amount 
'40  acquiescence  in  and  ratification  of  said  judgment,  and 
Wjury  may  find  for  Dobbins,  as  a  party  may  be  bound  by 
Kact  of  an  assumed  agent  either  by  ratification  or  by 
B,  according  to  the  circumstances  of  the  case.  The  jury 
9  fbr  Dupree,  vacating  the  judgment.  Dobbins'  counsel 
d  for  a  new  trial,  upon  the  ground  that  the  Court  erred 
t  dismissing  the  motion,  because  of  Dnpree's  bank- 
;  that  tlie  verdict  is  contrary  to  the  weight  of  the  evi- 
\  that  the  <.iharge  of  tlie  Court  first  stated  was  erroneous; 
verdict  was  contrary  to  the  chai^  of  the  Court  as 
l^eeccncc  after  notice  of  the  judgment,  and  that  the 
s  requested  was  error.  The  Judge  refused 
Irta],  and  upon  this  error  is  assigned. 
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Speer  &  Beck,  Boynton  &  Dismuke,  for  plaintiff  in 
error,  cited  this  case  in  36th  Gra.  E.,  108  ;  Denton  vs.  Noyes, 
6th  John.  R. ;  1  Bac.  Abridg.,  486  :  7th  Pick  R.,  137;  6tb 
Cowen  R.,  388 ;  7  Cowen  R.,  251 ;  6  Wend.  R.,  571 ;  1 
Salkel,  86;  Comyn's  Dig.,  7 ;  1.  Keble,  89;  1  Breese,  260; 
7  H.  &  J.,  275;  6  do.,  478  ;  1  Tyler,  364;  2  H.  &  J.,  374; 

2  Yates,  546. 

« 

Peeples  &  Stewart,  for  defendant  in  error,  as  to  the 
bankruptcy,  cited  James'  Bankrupt  L.,  63-7-9;  2  Barb.Cb. 
R,,  596;  11  Foster's  N.  H.  R.,  542;  Smith  vs.  Lawton, 
decided  at  this  term ;  there  is  evidence  enough :  4th  Ga.  Ri 
360 ;  pt.  2d.  Ga.  Decisions,  38  ;  Shumate  vs.  Parsons,  37th 
Ga.  R.,  102 ;  as  to  acknowledgment  and  confession  unaa- 
thorized:  Irwin's  Code,  3264;  13th  Ga.  R.,  217;  16tbdo., 
194;  17th  do.,  67;  Cobb's  N.  Dig.  471. 

McCay,  J. 

This  was  a  motion  to  set  aside  a  judgment  in  favor  of 
Dobbins  vs.  Dupree,  and  L.  T.  Doyal,  obtained  in  Novem- 
ber, 1861.  The  suit  was  on  a  note  of  Doyal,  to  which  Dfl* 
pree  was  security.  The  motion  was  by  Dupree,  and  vtf 
based  on  the  ground  that  he  had  never  been  served  and  h«^ 
no  notice  of  the  suit.  It  appeared  by  the  entries  on  the  dec- 
laration that  no  process  had  ever  issued,  nor  had  there  be* 
any  service  upon  either  party  by  the  sheriff.  There  wastf 
entry  on  the  writ  of  waiver  of  process  and  acknowledgmfli* 
of  service,  signed  April  30th,  1861,  by  "Doyal  &  Cook, 
defendant's  attorneys."  There  was  also  a  confession  of  jndf 
ment  signed  in  the  same  way  at  November  Term  1861.  » 
was  admitted  that  four  hundred  dollars  of  the  debt  f 
usury.  No  effort  had  been  made  to  enforce  the^.  feu  agtf* 
Dupree  until  a  short  time  before  the  motion  to  set  asidd  ^■ 
made,  although  in  1862  the  sheriff  had  applied  to  JkjJ^'^ 
the  costs. 

Dupree  was  himself  a  witness,  and  denied  pofiitivdif  A^ 
he  ever  knew  of  the  existence  of  the  suit^  until  a  shoittiiDA 
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ore  the  motion  was  made.  He  also  swore  that  he  had 
rer  employed  Doyal  &  Cook  as  his  attorneys  in  the  ease, 
conversed,  with  them,  or  either  of  them,  on  the'  subject, 
bbins  swore  that  he  had  told  Dupree  he  was  going  to  sue, 
1  that  Dupree  desired  suit  to  be  brought.  Dobbins  also 
ore  that,  afler  the  judgment,  during  the  war,  he  had  spoken 
Dupree  about  the  judgment  and  the  payment  of  it.  This 
idence,  so  far  as  it  used  the  word  judgment,  was  at  the 
x}Dd  trial,  and  Dobbins  in  the  first  trial  had  said  he  had 
okeD  of  the  debt  He  said,  however,  that  his  attention  had 
►t,  at  the  first  trial,  been  called  to  the  judgment 
It  appeared  from  the  evidence  that  Doyal  went  into  the 
Mifederate  army  on  the  20th  of  April,  1861 ;  that  in  the 
U  of  1860  he  had  taken  into  partnership,  as  a  lawyer,  a 
^ng  man,  Mr.  V.  Cook ;  that  when  he  left  he  had  told 
<K)k  that  if  any  suits  were  brought  against  him  to  acknowl- 
ige  service.  Doyal  stated,  also,  that  he  did  not  expect  to 
>^  sued  in  this  case,  and  that  Dupree  had  never  given  him 
''thority  to  acknowledge  service.  Doyal  also  stated  that  he 
•d  generally  been  Dupree's  lawyer.  It  was  in  proof  that 
Win  a  year  or  two  before  this  suit  was  brought,  several 
!>Jto  were  pending,  to  which  Dupree  was  a  party,  and  that 
jBj^l  was  his  attorney,  and  the  record  showed  that  in  these 
after  Cook  came  into  partnership  with  Doyal,  the  firm 
was  signed  to  the  papers,  though  there  was  no  evidence 
Dupree  knew  of  this  latter  fact,  and  he  deni^,  on  oath, 
^lie  did.  There  were  various  other  points  of  testimony, 
liect  of  which  was  to  show  that  Cook  had  acted  as 
for  Dupree  in  several  matters,  and  that  they  were 
of  familiarity.  The  acknowledgement  of  service, 
''Doyal  &  Cook,"  was  in  Cook's  hand- writing,  and 
after  Doyal  left  for  Virginia.  Cook's  interroga- 
taken.  He  said  he  had  no  recollection  of  the 
If  the  signature  was  in  his  handwriting,  he 
ibt  he  had  authority  from  the  parties  to  do  as  he 
!;  would  not  otherwise  have  done  so.  He  had  no 
of  ever  having  any  communication  with  Dupree 
Doyal  had  told  him,  when  he  left,  to  acknowl- 
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edge  service  for  him  if  he  was  sued.  The  case  went  to  th 
jury,  who  set  aside  the  judgment,  and  that  verdict  came  t 
this  Court  in  June,  1867,  for  review.  This  Court  set  asid 
the  verdict  as  contrary  to  the  evidence,  upon  condition  tha 
Dobbins  should  remit  the  usury. 

The  case  was  tried  again  at  February  term,  1869,  of  Spald 
ing  Superior  Court,  and  the  jury  again  found  for  Dupree,  an* 
that  verdict  is  now  before  us  for  review  as  contrary  to  the  testi 
mony.   Very  little  new  evidence  was  adduced,  except  a  secoQ< 
set  of  interrogatories  of  Cook.     Attached  to  that  set  was  tb* 
original  writ.     He  says  that  the  acknowledgment  is  in  hu 
handwriting,  and  he  does  not  believe  he  would    have  so 
acknowledged  unless  he  had  understood  he  had  authoritjr 
from  the  parties,  though  he  might  have  done  so  from  in- 
tructions  given  him  by  Colonel  Doyal  when  he  left  for  tie 
army,  who  told  him  he  did  not  want  his  wife  annoyed,  and 
if  any  suits  were  brought  against  him  to  acknowledge  se^ 
vice.     He  had  no  recollection  of  ever  talking  with  Dupree 
before  or  during  the  suit  on  the  subject.     On  being  asked 
what  he  meant  by  having  authority,  or  by  understanding 
he  had  authority,  and  if  he  meant  any  thing  more  than 
the  authority  given  him   by   Doyal,   he   answered  as  fol- 
lows :     "  He  meant  he  thought  he  had  authority,  but  be 
might  have  acted  on  Doyal's  instructions  alone,  as  neither 
at  the  time  of  the  taking  of  his  first  interrogatories,  nor  now, 
he  cannot  recollect  that  Dupree  ever  spoke  to  him  on  the 
subject."  ' 

So  far  as  this  case  turns  upon  the  evidence,  it  appears  to 
my  mind  not  only  that  the  verdict  does  not  shock  the  nMW* 
sense  by  its  contrariety  to  the  testimony,  but  that  it  is  de- 
manded by  the  burden  of  the  proof.  Here  is  one  witness 
who  swears  particularly  that  he  was  never  served,  and  tW 
he  gave  no  authority  to  any  one  to  acknowledge  for  h^ 
That  he  was  not  in  fact  served,  and  did  not  himself  acknofvi* 
edge  service,  is  admitted,  for  the  whole  of  the  plaintiff* 
case  is  based  upon  a  claim  that  the  acknowledgmenl  ^ 
"Doyal  &  Cook"  was  authorized.  It  is  not  pretended iht 
there  is  any  direct  proof  of  this  authority.     Doyal  Atf* 


ATLANTA,  JUNE  TERM,  1869.  399 

Dobbins  vs.  Dtipree. 

that  he  had  any.    Dupree  asserts  that  he  gave  authority  to 
DO  one,  and  Cook  says  he  has  no  recollection  of  getting 
any  authority  from  Dupree.     This  exhausts  the  testimony 
as  to  direct  evidences.     If  the  case  stopped  here  it  would 
be  conclusively  with   Dupree  and   against  the  judgment. 
Nor  is  the  indirect  evidence  sufficient,  in  our  judgment, 
to  establicih  the  fact.     What  is  that  evidence?     1st.  Some 
proof  by  the  plaintiff,  denied  positively  by  the  defendant, 
that  he,  the  plaintiff,  had  informed  defendant  that  he  was 
about  to  sue,  and  that  defendant  desired  it,  and  that  he 
had  talked  with  him  about  the  judgment,  after  it  was  ob- 
ained,  daring  the  war.     2d.  Evidence  going  to  show  that 
I^yal  had  been  Dupree's  attorney  in  other  cases,  and  that 
after  Cook  came  into  the  office,  those  cases  were  managed  in 
the  name  of  Doyal  &  Cook.     3d.  The  fact  that  Dupree  lived 
iQ  the  country,  and  that  Doyal,  at  one  of  his  visits  home,  had 
"^n  applied  to  by  the  sheriff  for  the  costs,  and  had  perhaps 
^nthejl./a.     4th.  Cook's  statement  that  though  he  did 
Qot  remember  the  transaction,  yet  as  it  was  in   his  hand- 
writing, he  must  have  done  it,  and  that  he  would  not  have 
^  acted  without  having  authority,  or  believing  he  had. 

This  is  the  plaintiff's  case  in  its  strongest  light,  and  what 

does  it  amount  to  ?    The  fact  that  a  man  or  a  firm  is  em- 

P%ed  to  represent  one  or  a  half  dozen  cases  is  assumed  as 

^idence  that  the  firm  is  authorized  in  a  given  case  to  ackaowl- 

^9^  senriee  of  the  writ.     Friendship,  familiarity,  confidence, 

^f  one  man  towards  another,  is  to  be  taken  as  evidence  that 

^^  has  authorized  that  other  to  act  as  his  attorney  in  fact  to 

f^owledge  service  of  a  writ.     The  fact  that  a  man  was 

'<^£>rmed  that  he  should  be  sued,  is  used  to  show  that  he 

Authorized  a  third  party  to  acknowledge  the  writ.     For  my- 

[^^  I  have  doubt  if  any  of  this  evidence  is  relevant.     If 

dve  fiicts  are  to  be  established  by  such  evidence,  men's 

are  very  unsafe.    Suppose  it  were  attempted  to  prove, 

'SDdli  evidence,  a  man's  authority  to  sign  another's  name  to 

who  would  give  any  weight  to  it.   It  may  be  admissi- 

in  eoRoboration  of  other  fisicts,  but,  of  itself,  it  has  hardly 

vala6L    Dobbins'  testimony  that  he  spoke  to  Dupree 
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during  the  war  about  the  judgment  has  some  value.  Bat 
when  it  is  remembered  that  Dupree  denies  this,  and  that 
Dobbins  did  not  mention  it^  in  this  shape^  on  the  first  trial, 
and  especially  when  it  is  considered  that  Dobbins,  knowing 
of  the  judgment,  if  he  spoke  of  the  debt  at  all,  had  that  in 
his  mind,  and  may  now  well  think  he  used  the  word  '^judg- 
ment" in  the  conversation,  when  in  fact  he  only  spoke  of  the 
debt,  this  evidence  is  by  no  means  convincing.  Mr.  Dob- 
bins is  doubtless  very  honest  in  his  conviction  that  he  used 
the  word  judgment,  and  Mr.  Dupree  is  doubtless  equally 
convinced  he  did  not.  Five  or  six  years  have  elapsed;  either 
of  them  may  be  the  mistaken  one.  At  best  this  leaves  the 
mind  in  doubt  as  to  which  is  right,  and  one  can  easily  see 
that  this  is  just  such  a  matter  as  two  honest  men  might  difer 
upon,  since  each  would  be  apt  to  remember  the  words  accord* 
ingly  as  he  understood  the  status  of  the  case. 

Cook's  evidence  is  at  last  the  hinge  on  which  the  cas^ 
turns,  and  what  is  it?  He  does  not  recollect  the  circoiD- 
stance,  though  he  recognizes  bis  handwriting.  The  proof 
is  conclusive  that  Cook  was  the  actor  in  the  matter,  and  tie 
real  question  is,  did  Cook  have  authority  ?  Is  there  soch 
proof  of  this  as  would  justify  this  Court  in  assuming 
that  the  jury  who  found  this  verdict  must  have  acted  froD» 
passion  or  prejudice?  The  truth  is,  the  proof  of  Cook'* 
authority  is  very  weak.  It  consists  wholly  in  Cook's  state" 
ment  that,  as  he  did  it,  he  must  have,  at  least,  thought  he  hid 
authority.  He  does  not  remember  doing  the  act ;  he  does  not 
recollect  ever  talking  with  Dupree  on  the  subject,  yet,  as  i*  * 
done,  he  must  have,  at  the  time,  thought,  at  least,  it  was  well 
done.  And  this  is  paraded  as  evidence — Mr.  Cook's  ooft' 
victions  that,  as  he  did  it,  he  must,  at  least,  have,  at  the  titf^ 
thought  himself  authorized.  At  last  what  is  it  bat  Vt* 
Cook's  bdief— not  his  recollection  but  his  belief,  founded  ■< 
on  any  fact  in  the  history  of  the  case,  but  founded  solely  ' 
his  own  estimate  of  the  integrity  of  his  own  character.  " 
even  this  is  again  diluted  by  Cook's  additional  sMiatftt 
that  this  opinion,  which  he  says  he  must  have  had  aaitpi 
authority,  may  have  been  founded  on  the  aathorit]r  4iB^ 


ATLANTA,  JUNE  TERM,  1869,  401 

Dobbins  vs.  Dupree. 


gave  him.  Now  it  is  admitted  that  Doyal  gave  him 
hority  to  acknowledge  for  Dupree,  and,  at  last,  Cook's 
ce  amounts  to  this — that  he  now  believes  he  must  have 
4)V>ght  he  had  authority.  And  the  case  depends  upon 
)inion  which  the  jury  may  have  had  of  Mr.  Cook's 
ty  at  that  time  to  form  a  correct  judgment  of  what 
istances  would  authorize  a  lawyer  to  acknowledge  ser- 
f  a  writ  for  a  defendant,  and  as  a  criterion  of  that,  he, 
If,  tells  them  that  they  are  authorized  to  presume  that 
med  that  opinion,  from  the  conversation  he  had  with 

I  have  said,  so  far  from  the  verdict  being  contrary  to 
idence,  it  is  in  my  judgment  demanded  by  the  evidence, 
le  jury  have  found  just  as  by  the  evidence  they  ought 
re  found.  At  any  rate  this  is  true,  unless  there  be  some 
\t  law  which  makes  this  different  from  an  ordinary  case, 
his,  as  I  understand,  is  the  ground  occupied  by  the 
tiff. 

Ve  do  not  think  there  is  any  rule  of  law  which  makes 
tte  a  harder  one  to  make  out  for  the  defendant  than 
eases  turning  upon  proof  It  is  true  there  are  English 
;and  a  case,  Denton  vs.  Noyes,  6  John,  305,  (Van  Ness 
ding,)  in  which  the  doctrine  is  laid  down  that  a  Court, 
Mset  aside  a  judgment  on  the  ground  that  the  attorney 
piting  the  defendant  was  not  authorized  to  act.  But 
strikes  all  this  doctrine  out  of  the  law.  It  is  not 
le  to  our  situation  nor  consistent  with  the  state  of 
The  acts  of  an  attorney-at-law,  within  the  scope 
ties  as  such,  are,  prima  facie,  held  to  be  authorized, 
if  to  the  contrary,  the  Court  will  set  them  aside, 
them  as  null.  Code,  sections  446,  447,  448. 
tiie  Code,  therefore,  the  most  that  can  be  said  for 
tiiat  the  burden  of  proof  is  upon  the  defendant. 
prove  the  attorney  not  to  have  been  authorized, 
he  has  clearly  done,  first,  by  his  own  evidence, 
Itive;  and  secondly,  by  the  total  failure  of  Doyal 
of  whom  are  witnesses,  to  show  the  authority. 
It  Dapree's  evidence,  th^  want  of  authority  is 
[— 26, 


*  ♦.«^, 
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established  about  as  strongly  as  any  negative  can  be.  Here 
is  the  oath  of  the  two  attorneys,  Doyal  &  Cook,  the  only 
persons,  except  Dupree,  who  can  know  the  facts.  Doyal 
says  positively  he  had  no  authority,  and  Cook  is  not  able  to 
say  that  he  had,  except  by  drawing  an  inference  from  the 
very  act  itself,  though  he  adds  that  even  that  inference  is 
worth  but  little,  since  his  act  might,  as  he  says,  have  been 
done  under  authority  from  Doyal,  which,  as  all  admit,  would 
have  been  no  authority  at  all. 

In  my  judgment,  however,  (though  I  believe  the  Chief 
Justice,  as  well  as  my  brother  Warner,  feel  that  the  former 
decision  of  this  Court  is  conclusive  of  a  contrary  doctrine^) 
the  act  of  an  attorney-at-law  in  acknowledging  service  of  a 
writ,  stands  upon  the  same  footing  as  the  act  of  any  other 
man.     It  is  not  part  of  the  duties  of  an  attorney,  and  when 
questioned,  it  does  not  stand  as  prima  facie  authorized.  Oar 
law  requires  the  defendant  to  be  served  with  a  copy  of  the 
petition  and  process,  and  if  the  plaintiff  sees  fit  to  take  a 
waiver  of  both  the  process  and  the  copy,  he  must  take  ore 
that  he  takes  it  from  one  who  has  authority.     This  suit  is 
not  "  regular  upon  the  record."     The  defendant  does  not 
appear  to  have  been  brought  into  Court  in  any  of  the  metho(b 
provided  by  law.     He  was  not  served,  he  did  not  acknowl- 
edge service.     A  third  person  assumes  to  represent  him,  and 
signed  his  name  to  an  acknowledgement  of  service.    In  my 
judgment  this  was  not  the  act  of  an  attorney — an  officer rf 
Court,  and  is  not  entitled  to  the  presumption  which  tli 
Courts  make  in  favor  of  the  acts  of  its  officers.    Ev«»  ^ 
Dupree  had  informed  Cook  that  he  expected  to  be  sued,  aw 
that  he  wished  him  to  defend  the  case,  this  would  nothavt 
authorized  Cook  to  waive  process  and  acknowledge  servifl^ 
It  was  not  au  "  attorney's"  act  as  such.     It  required  «p^ 
authority,  and  as  it  seems  to  me,  stands  upon  the  footiog' 
other  agents'  acts.     It  must  be  proven.     And  it  is  to  if 
mind  rather  an  extraordinary  stretch  of  the  presumpUoi** 
law,  to  infer,  in  the  first  place,  that  an  attorney  is  em^fl)^ 
because  he  has  appeared,  and  then  to  assume  that,  beoiOH^ 
has  appeared,  his  client  is  also  presumed  to  faavebeeb  pif^ 
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'  ia  Court.  It  is  presuming  a  fact,  and  then  presuming 
:om  that  fact  another.  This  is  going  too  far,  and  I  do  not 
;ive  my  assent  to  any  such  doctrine.  ^^  Prima  facie,  an  attor- 
ney is  to  be  presumed  authorized  properly  to  represent  any 
cause  he  appears  in,"  Code,  section  448;  but  this  clearly 
only  covers  his  acts  as  an  attorney.  If  he  does  any  other 
act  requiring  special  authority,  his  authority  must  be  proven 

as  in  the  case  of  other  agents  who  act  beyond  the  scope  of 

their  business. 
Upon  the  whole  we  affirm  the  judgment  of  the  Court 

Wow  in  refusing  a  new  trial. 

Brown,  C.  J.,  concurring. 

When  an  attorney-at-law  acknowledges  service  of  the  writ, 
^d  at  the  trial  term  confesses  judgment  for  the  defendant, 
the  presumption  of  law  is  that  he  had  authority  to  do  so,  but 
that  presumption  is  only  prima  faciei  and  may  be  rebutted 
h  proof. 

In  a  proceeding  to  set  aside  a  judgment,  on  the  ground 
ttat  the  defendant  was  never  served,  when  it  appears  that  an 
**'')rney  of  the  Court  acknowledged  service,  and  confessed 
igment  for  him,  the  burden  of  proof  is  upon  the  defendant, 
moves  to  vacate  the  judgment,  and  he  must  make  satis- 
)ry  proof  that  the  attorney  had  no  authority  to  represent 
I,  or  the  judgment  will  not  be  disturbed.     But  if  the 
ice  is  conflicting,  and  the  special  jury  have  found  for 
[^movant,  and  the  presiding  Judge  has  refused  to  set  aside 
lict,  which  was  afterwards  set  aside  by  this  Court,  and 
has  been  a«new  trial  before  another  jury  and  another 
and  the  movant  has  strengthened  his  evidence  on  the 
trial,  and  the  verdict  is  again  in  his  favor,  and  the 
Judge  on  the  second  trial  refuses  to  disturb  it,  and 
idence  is  so  conflicting  as  to  raise  grave  doubts  which 
finding  should  have  been,  and  no  rule  of  law  has 
ilated,   this  Court  will  not  further  interfere.     It 
^r  province  of  the  jury  to  decide  questions  of  fact, 
the  evidence  is  conflicting,  and  there  is  sufficient 
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evidence  to  sustain  the  finding,  this  Court  will  be  slow  to 
disturb  it. 

Warner,  J.,  dissenting. 

When  it  appeared  from  the  record  that  a  judgment  had 
been  entered  against  a  defendant  upon  an  acknowledgment 
of  service  on  the  writ,  and  confession  of  judgment  by  an 
attorney-at-law ;  that  the  defendant  resided  in  the  county, 
within  one  mile  and  a  half  from  the  Court-house  where  the 
judgment  was  rendered,  and  no  motion  having  been  made 
to  set  the  judgment  aside  until  the  expiration  of  five  years 
after  it  was  rendered,  and  the  attorney  who  made  acknowl- 
edgment of  service,  and  confessed  the  judgment,  swears  that 
he  should  not  have  done  so  wUhovi  avJthority^  and  no  just 
defense  to  the  original  contract  being  alleged  as  a  reason  for 
setting  the  judgment  aside:  jHeZd,  That  under  the  448tk 
section  of  the  Code,  the  acts  of  the  attorney  acknowledging 
service,  and  confessing  judgment,  were  prima  fcune  corred, 
and  binding  upon  the  defendant  as  to  his  authority  to  do  so 
independently  of  his  testimony  upon  that  point,  and  that  it 
is  against  the  policy  of  the  law,  as  well  as  against  public 
policy,  to  allow  the  defendant  to  come  into  Court  and  set 
aside  the  judgment  upon  his  own  evidence  that  lie  hadndhf^ 
legally  served  in  the  original  suit,  upon  the  state  of  facts  p»" 
sented  by  the  record,  as  was  held  by  this  Court,  between  the 
same  parties  in  this  case,  in  36th  Gra.  Rep.,  108. 
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ciEN  N.  B,  Battle,  plaintiflP  in  error,  vs.  James  A. 

Shiyebs,  defendant  in  error. 

L  fa.  issaed  on  the  12th  of  April,  1861,  on  which  is  no  entry  by  a 
roper  officer  to  execute  and  return  the  same,  within  seven  years  from 
lat  date,  is  dormant  The  Act  of  the  dOth  of  November,  1860,  and 
ibsequent  Acts  supending  the  Statute  of  Limitations,  and  the  several 
kCts  enacUng  Stay-laws  did  not  suspend  the  dormant  Judgment  Act ; 
iiat  Act  is  not  a  Statute  of  Limitations.    Warner,  J.,  dissents. 

ft 

Rule  against  Sheriff.  Dormant  judgment.  Decided  by 
dge  William  M.  Reese.  Warren  Superior  Court.  April 
irm,  1868. 

In  answer  to  a  rule  against  the  sheriff,  he  stated  that  he 
id  $2,032  50  raised  by  the  sale  of  Curran  Battle/s  property, 
ilject  to  distribution  according  to  law.  Lucien  N.  B.  Bat- 
^  and  A.  W.  Battle,  who  brought  the  rule,  claimed  the 
itoney  under  a  fi.  fa.  in  their  names  as  executors,  etc.  Jas. 
^  Shivers  was  the  assignee  of  sl  fi.  fa.  founded  on  a  judg- 
<^t  older  than  theirs,  it  having  been  issued  upon  a  decree 
Wdered  in  Warren  Superior  Court,  at  its  April  Term,  1859, 
•d  dated  the  7th  of  April,  1859,  in  favor  of  Lucien  N.  B. 
Sfttle,  d  al.y  for  the  use  of  Robert  Toombs  against  said  Cur- 
k  Battle. 

\e  parties  were  at  issue  as  to  who  should  have  said  fund, 
N.  B.  Battle  and  A.  W.  Battle  objecting  to  Shivers 
it,  because,  as  they  averred,  his  fi.  fa.  was  dormant, 
le  trial,  the  movants  of  the  rule  read  in  evidence  their 
which  issued  on  the  12th  of  April,  1861,  on  a  judg- 
obtained  on  the  second  day  of  said  month,  which,  on 
day  of  December,  1867,  had  been  levied  on  the  prop- 
said  defendant,  the  proceeds  of  which  was  the  fund 
id,  raised  by  sale  under  said  levy.    Shivers^  attorney 
in  evidence  his  fi.  fa,^  which  had  no  entry  of 
on  it  since  its  said  date.     It  was  objected  to  upon 
that  it  was  dormant.     The  Court  would  not 
and  the  evidence  being  closed  charged  the  jury  that 
fi^  was  not  dormant.    There  was  a  verdict  in  favor 
and  he  took  the  fund. 
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Thereupon  a  new  trial  was  moved  for,  on  the  ground  that 
the  Court  erred  in  not  rejecting  said  fi.  fa,,  and  in  his  charge 
to  the  jury.  The  Court  refused  a  new  trial,  and  that  is 
assigned  as  error. 

Toombs  &  DuBose,  for  plaintiflfe  in  error. 
E.  H.  Pottle,  for  defendant  in  error.' 

McCay,  J. 

The  sole  question  in  this  ease  is,  whether  the  Acts  passed 
at  different  times  from  November,  1860,  up  to  November, 
1865,  suspending  the  "  Statute  of  Limitations,"  suspended 
also  the  Acts  providing  that  under  certain  circumstance^ 
judgments  shall  become  dormant.    In  other  words,  is  the  Jkr- 
mant  Judgment  Act,  in  the  sense  of  the  several  suspending 
Acts,  alluded  to,  a  "  Statute  of  Limitations  ?"    It  may  b« 
remarked,  in   passing,  that  these  suspending  Acts  go  mU> 
no  detail,  they  all  simply  suspend  the  Statutes  of  Limita" 
tions,  and  in  the  investigation  of  the  question  before  us,  tb^ 
defendant  in  error  must  clearly  be  in  the  right,  unless,  iti 
some  fair  and  just  sense,  the  dormant  Judgment  Act  can  be 
covered  by  the  words,  statutes  of  limitations. 

Much  stress  has  been  laid  in  the  argument  upon  the  f^ 
that  the  codifiers  have  placed  this  provision  of  the  law  in  to<> 
chapter  devoted  to  Statutes  of  Limitations.  Code,  section 
2863.  But  this  argument  has  but  little  force,  if  it  be  remem- 
bered that  they  have  also  put  the  provision  of  three  montfl* 
after  judgment  for  applying  for  a  certiorari^  and  thirty  day* 
from  the  adjournment  of  the  Court  for  suing  out  a  writ«» 
error,  under  this  same  head.  Who  would  contend  ftf  • 
moment  that  these  provisions  were  suspended  bythefifl*' 
pending  Acts  ?  This  Court  has  over  and  over  again,  dnwl 
the  existence  of  the  suspending  Acts,  dismissed  writs  of  c*** 
because  not  sued  out  in  time,  nor  is  it  probable  that  it  ^ 
suggested  itself  to  any  one  that  the  suspending  Acts  aof^ 
ddd  also  these  provisions.  At  best,  all  that  can  bo^ 
18,  that  it  was  the  opinion  of  the  codifiers  that  thcee  f^ 
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'iBions  might  fairly  be  classed  under  the  heading  "  Periods 
f  LioiitatioDs."  But  the  classifications  of  the  Code  are  not 
aw,  Dor  are  they  at  all  accurate.  It  is  probable  that  the 
loTmant  judgmeot  provision  was  placed  here  for  the  reason 
:hat  the  codifiers  did  introduce  a  provision  in  refercuce  to 
Mgrnents  which  may  fairly  be  called  a  statute  of  limitations, 
to-wit:  that  a  judgment  should  not  be  revived  or  sued  upon, 
more  than  three  years  after  it  became  dormant,  and  it  seemed 
mper  to  them,  having  thus  made  the  period  of  limitation 
at  suit,  dependent  upon  the  dormancy  of  a  judgment,  to  pre- 
iccibe  io  the  same  section,  under  what  circumstances  a  judg- 
iMDt  sbonid  become  dormant. 

It  was  said  also  in  the  argument  that  the  Act  of  1856, 
known  as  "Cone's  Act,"  which  is  entitled  "  An  Act  limiting 
flie  time  in  which  suits  iu  the  Courts  of  law  iil  this  State 
Diiist  be  brought,  and  also  limiting  the  time  in  which. in- 
^tc^meots  are  to  be  found  and  prosecuted  in  certain  cases,  and 
fcrotiier purposes  therein  mentioned,"  (Acts  1856,  page  233,) 
con taioB  also  the  durmaut  Judgment  Act.  In  our  judgment 
""is  is  not  the  fact.  The  Act  of  1856  says  nothing  about 
wnaant  judgments.  It  has  a  provision,  it  is  true,  preacrib- 
"g  that  after  seven  years,  without  an  entry,  a  judgment 
">iili  be  preiiuuied  to  be  satisfied,  but,  as  will  appear  here- 
*<Rr,  this  is  entirely  a  different  thing  from  the  provision  for 
["rniancy.  Iu  a  very  fair  sense,  a  provision  that  a  judgment 
jViall  be  presumed  satisfied  may  be  called  a  "  Statute  of 
litatioDs,"  since  a  judgment  thus  situated  cannot  be  re- 
nor  sued  upon. 

■iiAy  be  remarked,  too,  that  this  Act  of  1866,  by  its 
'title,  "  for  other  purposes,"  intimates  that  the  Legisla- 
well  unilcrstood  that  the  Act  covered  other  things  than 
ita  of  I-imitation.  The  language  of  this  Court  in  scv- 
haij  been  referred  to  as  sustaining  the  view  that  the 
lant  judgment  Act  may  be  fairly  covered  by  the  words 
ites  of  Limitation."  In  these  cases  this  Court  speaks 
s  Act  as  "  limiting"  the  operation  of  the  judgment,  of 
running  of  the  Statute,"  of  the  "period  of  limita- 
1'  etc.,  etc    It  would  be  a  very  severe  criticism  to  require 
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a  Judge  never  to  use  language^  which  though  applicable  to 
the  case  in  hand^  mighty  by  perversion^  be  made  to  apply  to 
a  wholly  different  case.    The  dormant  judgment  Act  does 
"limit"  the  operation  of  a  judgment;  it  does  fix  a  perioi 
beyond  which^  without  an  entry^  it  shall  not  be  enforced,  ao^ 
it  is  not  an  improper  use  of  language  to  speak  of  the  Act  a^ 
"limiting"  the  judgment,  or  of  the  period  of  limitatioc^ 
etc.,  etc.     The  word  limitation  has  a. definite,  philologies; 
meaning,  and  is  applied  to  various  other  things  besides  actions 
at  law.     Any  act  which  fixes  a  period  within  which  a  thing 
shall  be  done,  on  pain  of  losing  a  right,  "  limits  "  the  perioJ 
within  which  the  thing  shall  be  done.     In  this  sense  the  lav 
prescribing  within  what  time  an  appeal  shall  be  entered,  m 
execution  stayed,  a  bill  of  exceptions  filed,  a  deed  or  mort- 
gage recorded,  a  lien  entered  up,  a  child's  part  chosen  in  Uea 
of  dower,  and  many  other  Acts  of  like  character,  are  laws 
"limiting"    the  period  within  which  the  things  shall  be 
done,  and  it  would  not  be  improper  language,  in  speaking  of 
any  one  of  them,  to  say  that  the  law  "limited"  the  period 
within  which,  etc.,  etc.     It  can  hardly  be  contended  that  by 
the  words  "  statutes  of  limitation  "  in  the  Acts  referred  to, 
the  Legislature  meant  all  Acts  limiting  the  time  uritbin 
which  anything  shall  be  done  on  pain  of  losing  a  right, sioce 
such  a  construction  would  include  the  Registry  Acts  and  the 
other  Acts  to  which  we  have  referred,  as  they  would  all  come 
clearly  within  such  an  intent.    It  is  plain,  therefore,  that  the 
words  "Statutes  of  Limitation,"  as  used  in  these  Acts, art 
to  be  construed  reasonably  and  as  they  are  used  by  lawyers, 
and  not  as  covering  all  Acts  limiting  a  period  within  wbicb 
certain  acts  shall  be  done^  on  pain  of  losing  a  right   Tb^ 
phrase  "statute  of  limitation"  is  a  very  familiar  one.  V^ 
few  persons  can  be  found,  at  all  conversant  with  busineit) 
who  would  not  at  once  understand  it.     Whole  books  ba^ 
been  written  upon  it.    Digests  and  indexes  make  it  a  8^ 
rate  subject,  and  there  is  hardly  a  law  book  in  whioh  itdoi 
not  occur.    And  I  venture  to  say,  that,  in  the  whole  laiigi* 
legal  literature,  these  two  words,  taken  together,  can  oot^ 
found,  save  with  one  meaning,  to  wit :  that  of  "  Acts  liiaiii>S 
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le  time  within  which  proceedings  shall  be  commenced  in  a 
>urt  of  ** justice/'     The  word  "  limitation/'  used  by  itself, 
\  variously  applied,  but  the  words  "  statutes  of  limitation '' 
ave  always  this  definite  meaning.     At  Common  Law  there 
ras  no  limitation  of  actions;  but  in  the  reigns  of  Henry 
iTIII  and  James  I,  certain  statutes  upon  this  subject  were 
>agsed,  and  in  England  and  America  these  words  ^^  statutes 
>f  limitation"  have  for  more  than  two  hundred  years  been 
applied  to  that  series  of  Acts  which  limit  the  period  within 
which  actions  shall  be  brought  or  proceedings  commenced  in 
a  court  of  justice.     These  Acts  are  all  based  upon  two  ideas: 
First,  that  the  defendant  has,  by  lapse  of  time,  lost  the  evi- 
dence of  his  right,  that  his  witnesses  may  have  died,  his 
papers  have  been  lost  or  destroyed.     (For  it  has  always  been 
"cld  that  he  may  at  any  time  waive  the  operation  of  the 
statute  by  acknowledging  the  plaintiff's  right.)     Secondly, 
^hat  the  plaintiff  is  to  blame  for  not  sooner  bringing  his 
^m,  since,  if  he  be  under  any  disability  to  sue,  as  an  infant, 
^'^sane,  covert,  imprisoned,  or  the  like,  the  statute  does  not 
^  against  him.     In  other  words,  these  Acts,  all,  are  for  the 
^Qlation  of  the  rights  of  the  plaintiff  and  defendant,  and 
^  upon  certain  presumptions  growing  out  of  lapse  of  time, 
;  wiich  may  always  be  rebutted  by  the  acknowledgment  of  the 
iPtfendant  on  the  one  hand,  or,  on  the  other,  by  a  disability 

the  plaintiff  to  sue. 

^^'^ Statutes  of  limitations"  are,  then:  first,  Acts  limiting 

ititne  within  which  actions  shall  be  brought ;  and  secondly, 

ire  based  upon  presumptions  arising  from  lapse  of  time, 

may  be  rebutted  by  showing  an  acknowledgment  by 

fendant,  or  proving  the  plaintiff  under  a  disability  to 

Acts  regulating  proceedings  at  law,  as  the  time  limited 

ring  an  appeal,  or  staying  an  execution,  or  serving  a 

and  Buch  like,  and  Acts  regulating  the  rights  of  two 

agiunst  a  third,  as  to  preferences  between  them,  though 

At  the  time  within  which  certain  acts  shall  be  done^ 

i.  Home  mthin  these  ideas  of  statutes  of  limitation. 

not  Acts  limiting  the  time  within  which  actions  or 

ahall  be  commenced  in  a  court  of  justice^  nor  are 
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they  based  upon  the  presumptioDS  arising  from  lapse  of  time 
They  are  for  public  convenience,  and  for  the  purpose  of  giv- 
ing to  tiiird  persons  reasonable  notice  of  Acts  affecting  theii 
conduct.  If  one  should  fail  to  appeal  within  the  four  days, 
or  to  enter  his  stay  of  execution-  within  the  prosier  time,oi 
to  file  his  bill  of  exceptions^  as  the  law  requires,  at  law  his 
rights  would  be  gone ;  so,  too,  if  a  widow  fails  to  elect  witliin 
the  twelve  months,  or  the  grantee  or  mortgagee  fails  to  record 
his  deed,  or  the  mechanic  to  enter  his  lien,  no  excuse  of  difr 
ability,  nor  acknowledgement  by  the  maker  of  the  deed,  wil 
excuse  the  failure.  These  Acts  are  not  based  upon  presnmp 
tions  which  may  be  rebutted,  as  are  ^'statutes  of  limi 
tation,^'  but  are  positive  requirements  of  law,  intended  foi 
public  convenience,  or  for  the  regulation  of  the  rights  o 
third  persons,  by  requiring  proper  and  reasonable  notice. 

In  our  judgment,  the  Dormant  Judgment  Act  fulfils  neithe 
of  the  requisites  of  a  "  statute  of  limitations/'  It  does  do 
limit  the  time  within  which  proceedings  shall  be  oommeocei 
in  a  court  of  justice,  nor  is  it  intended  to  protect  the  defeoi 
ant  by  enforcing  the  presumptions  arising  from  lapse  of  tioK 
On  the  contrary,  it  is  for  the  protection  of  the  rights  of  thin 
persons,  and  is  based  upon  the  justice  of  requiring  the  plaio 
tiff  in  a  judgment  to  let  innocent  purchasers  of  the  defend- 
ant's property,  and  other  creditors,  know,  once  in  seven  year 
at  least,  that  he  claims  his  judgment  as  a  subsisting  one 
The  essential  characteristics  of  a  judgment  are  not  at  al 
altered  by  its  dormancy.  It  is  still  a  debt  of  record,  iti 
still  the  legal  declarations  of  the  riglits  of  the  parties ;  it  stil 
imports  verity.  As  again:  t  the  defendant,  it  is  not  even  pn 
sumed  to  be  satisfied,  since  it  is  revived  as  a  matter  of  righl 
unless  the  defendant  show  good  cause  to  the  contrary.  In 
deed,  as  against  the  defendant,  its  dormancy  only  affect  - 
judgment,  so  far  as  that  it  cannot  be  enforced  by  ezecotio0 
until  he  has  been  furnished  with  an  opportunity  to  shoi 
that  it  is  not  satisfied. 

I  am  aware  that  it  is  oflen  said  that  a  dormant  judgo^^ 
is  presumed  pHma  facie  to  be  satisfied ;  but  in  favor  of  ^^ 
defendant,  even  this  is  not  so.    A  prima  fade  presumptioi^  ^ 
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requiring  at  least  some  proof  to  rebut  it.     But  on  a  scire 
to  revive  a  judgment,  the  burden  of  proof  is  upon  the 
3:£^ndant.     The  record  only  yields  so  far  as  that  it  permits 
t^    defendant  to  prove  satisfaction.     He  is  called  on  to  sliow 
(i^9.€se,  and  unless  he  does  this,  the  judgment  is  revived.    This 
3  but  a  trifling  advantage  to  the  defendant,  one  that,  even 
Dy  our  law,  can  be  removed  in  twenty  days.     It  is  done  by 
motion  at  the  first  term  after  service,  and  without  the  inter- 
vexition  of  a  jury.     The  judgment  is  taken  for  true,  and  the 
bartien  of  proof  is  upon  the  defendant.     Code,  section  3550. 
As  to  third  persons,  purchasers  of  the  defendant's  property, 
and  other  judgment  creditors,  a  very  different  state  of  things 
exists.    A  dormant  judgment  is  presumed  satisfied.     It  has 
lost  its  lien.     Purchasers  from  the  defendant,  and  other  judg- 
ment creditors,  are  preferred  to  it.    As  to  them,  it  is  as  though 
it  were  satisfied. 

By  the  common  law,  judgments  took  lien  on  the  property 
of  the  defendant  from  their  date,  but  unless  the  judgment 
was  renewed,  upon  the  Court  roll,  within  the  year  they  be- 
came dormant,  in  a  year  and  a  day,  and  lost  their  lien.  They 
were  still  good  judgments,  but  they  had  no  lien.  They  were 
like  judgments  in  equity,  rules  absolute  against  the  sheriff, 
and  other  judgments  not  capable  of  being  enforced  by  levy 
and  sale,  until  the  defendant  was  called  upon  to  show  cause 
^"7  this  lien  should  not  re-exist,  why  the  judgment  should 
^^  be  enforced.  Unless  execution  issued  in  a  year  and  a 
*7i  the  judgment  became  dormant,  and  execution  could  not 
^^^  without  scire  facias.  But  if  an  execution  issued,  though 
I**  WIS  not  returned,  yet  if,  from  term  to  term,  the  plaintiff 
an  entry  to  be  made  on  the  roll,  "  vice  comes  non 
irere,'*  the  judgment  still  subsisted  as  an  active  judg- 
kept  its  lien,  and  might  be  levied.  Tidd's  Practice, 
,1106;  Bacon's  Abr.  Tit.,  &ci.  Fa.,  C.  1;  Welden's 
1  Keb.,  159;  7  Mod.,  8;  12  Mod.,  377;  Lewis  vs. 
2  Ser.,  and  Hauls.  Obviously  while  one  object  of 
fides  was  to  prevent  a  surprise  to  the  defendant,  yet  the 
intent  was  to  require  the  plaintiff  constantly  to 
f,  %  purchaser  and  other  judgment  creditors^  notice 
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that  his  judgment  was  unsatisfied.  If  he  Delected  this,  if 
he  failed  to  take  out  his  execution,  or  if  execution  did  issue, 
and  he  failed  to  keep  up  the  notice  by  the  r^ular  entry  on 
the  roll,  vice  comes  non  mmt  b^'eve,  as  to  purchasers,  his  judg- 
ment was  presumed  satisfied,  and,  as  to  younger  judgments, 
it  lost  its  rank.  As  to  the  defendant,  however,  it  was  still  a 
good  judgment,  but  no  process  could  issue  to  enforce  it,  until 
by  scire  facias  the  defendant  was  allowed  an  opportaoitj  to 
show  it  satisfied.  Tidd's  Prac,  1103,  1106.  And  such  was 
the  law  of  Georgia  until  1811,  when  it  was  provided  that 
'^  executions  should  be  of  full  force  until  satisfied,  without 
being  obliged  to  be  renewed  on  the  Court  roll  from  year  to 
year,  as  heretofore  practised."  Prince's  Digest,  436.  In  the 
previous  year  (1810)  the  Legislature  had  made  it  the  duty 
of  the  sheriff  to  keep  an  execution  docket,  and  enter  there- 
upon all  his  acts  and  doings  as  to  every  execution  put  into 
his  hands,  and  to  file  that  docket  in  the  Clerk's  office,  on  or 
before  the  first  day  of  the  term,  which  docket  shall  remain 
in  said  office,  for  the  inspection  of  all  parties  concerned.  Act 
of  1810,  Prince's  Dig.,  436.  It  was  doubtless  thought  bf 
the  Legislature  that  this  Act  of  1810  made  the  English  prac- 
tice of  an  entry  on  the  Court  roll  by  the  plaintiff's  counsel 
unnecessary,  and  hence  the  Act  of  1 8 1 1 .  The  sheriff's  docket, 
with  its  entries  of  his  acts  filed  for  public  inspection,  answered, 
as  it  was  thought,  all  the  purposes,  and  perhaps  was  better 
than  the  old  law.  But  very  soon  great  evils  arose,  calling 
for  new  legislation,  and  the  Act  of  1822  was  passed.  Prince's 
Dig.,  452.  This  Act,  as  explained  by  the  Act  of  1823, 
Prince's  Digest,  458,  was  the  law  of  this  State  on  thissubjecfc 
until  the  adoption  of  the  Code. 

Under  the  Act  of  1811,  even  with  the  precautions  provide* 
by  the  Act  of  1810,  in  requiring  the  sheriff  to  keep  andfil^ 
in  the  Clerk's  office  a  docket  of  his  actings,  great  frauds  wer© 
practiced.     The  title  of  the  Act  of  1822,  as  to  this  suljec^ 
is  "To  prevent  a  fraudulent  enforcement  of  dormant  ju^f* 
ments,"  and  the  preamble  recites  that  "  dormant  judgmfl** 
are  collusively  kept  open  or  made  the  instruments  of  fi>i^' 
and  often  operate  oppressingly  on  vigilant  and  hoMJ^ 
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reditors,"  and  it,  as  explained  by  Act  of  1823,  enacted  that 
all  judgments  hereafter  rendered,  on  which  no  execution 
hall  issue,  or  on  which  execution,  if  sued  out,  no  return 
hall  be  made  within  seven  years  from  the  date  of  the  judg- 
lent,  shall  be  void:  provided,  that  nothing  in  this  Act 
ontained  shall  prevent  the  plaintiff  from  renewing  such 
udgment  in  cases  when  by  law  he  would  be  otherwise  enti- 
litled  to  do  so,  but  the  lien  of  such  revived  judgments  on  the 
property  of  the  defendants  shall  operate  only  from  the  date 
of  such  revival/' 

Who  can  read  this  brief  sketch  of  the  history  of  the  law 
on  the  subject  without  coming  irresistibly  to  the  conclusion 
tbat  the  dormant  judgment  law  was  intended,  not  so  much  to 
regulate  the  rights  of  the  plaintiff  and  defendant,  as  to  pro- 
tect third  persons?   Indeed,  the  preamble  to  the  Act  of  1822 
implies  that  the  object  was  to  prevent  the  plaintiff  and  defend- 
ant, by  fraudulent  collusion  between  themselves,  from  getting 
tbe  advantage  of  innocent  third  persons.     The  point  of  the 
-Act  is,  that  the  plaintiff,  once  in  seven  years,  at  least,  shall  so 
use  his  judgment  as  that  the  proper  officer  has  a  return  to 
roake  to  the  Court,  an  entry  to  put  upon  the  Ji.  fa,,  tran- 
scribed upon  the  docket,  filed  at  the  first  day  of  the  term  in 
the  Clerk's  office,  there  to  remain  (Act  of  1810)   for  the 
inspection  of  all  parties  concerned.     Let  it  be  remembered, 
t<^)that  the  thing  required  to  be  done  was  to  have  a  return 
upon  the  execution.     Not  as  has  been  argued,  that  the  plain- 
tiff must  proceed  with  his  execution,  do  something.     The 
^ords  are,  "a  return  "  by  the  proper  officer,  eto.     Now,  any- 
thing is  a  "  return ''  which  is  a  reply  to  the  mandate  of  the 
^ourt  requiring  the  officer  to  make  the  money.     An  entry  of 
*  ^evy  of  payment,  satisfaction,  are  each  returns,  and  show 
*^ion.    A  return  of  no  property,  of  the  dismissal  of  a  levy, 
®*   the  postponement  of  a  levy,  have  each  been  held   by 
*^^  Court  as  sufficient.     And  doubtless,  any  entry  by  the 
^*^eriff^  which  would  be  a  reply  to  the  mandate  of  the  Court 
^^tained  in  the  writ,  would  be  sufficient,  as  an  entry  that  the 
^^fendant  had  resisted  the  execution  of  the  process,  or  that 
^^  plaintiff  had  ordered  it  delayed,  anything  which  the 
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sheriff  might  lawfully  return.     The  point  of  the  Act  is,  that 
there  shall  be  a  return,  which  placed  on  the  docket  and  filed 
in  the  Clerk's  office  for  public  inspection,  shall  stand  in  the 
place  of  the  entry  vice  comes  non  misU  breve,  and  be  a  notice 
to  purchasers  and  junior  judgment  creditors  that  the  plaintiff 
claims  his  judgment  to  be  a  subsisting  one.     The  main,  lead- 
ing idea  is  not  to  protect  the  defendant,  not  to  use  for  his 
benefit  the  presumptions  from  lapse  of  time,  bat  to  fix,  bj 
positive  law,  a  rule  that  once  in  seven  years  notice  shall  go 
to  all  that  the  plaintiff  claims  his  judgment  to  be  subsisting. 
This  law  is  for  the  benefit  of  third  persons.     No  sort  of 
acknowledgement  by  the  defendant,  even  if  in  writing,  will 
prevent  the  operation  of  the  Act,  and  no  sort  of  disability 
on  the  part  of  the  plaintiff  will  excuse  the  non-compliance 
with  its  provisions.     It  stands  on  the  footing,  and  has  the 
§ame  ol)ject,  as  the  Registry  Acts,  and  other  Acts  of  like 
character,  "limiting  the  time  within  which  a  thing  shall  be 
done,"  but  intended  not  as  a  statute  of  repose  between  plain- 
tiffs and  defendants  in  courts  of  justice,  but  as  a  positive  rale 
of  law,  fixing  an  arbitrary  period  within  which  certain  acts 
shall  be  done,  as  notice  to  third  persons  whose  rights  as  to  the 
same  subject  matter  or  person  may  be  affected.     Such  Acts, 
all,  it  is  true,  "limit"  the  period  within  which  a  thingshall 
be  done,  but  they  do  not  at  all  come  within  the  meaning  of 
the  well  known  phrase,  "  Statute  of  Limitations,"  and  noth- 
ing would  be  more  absurd  than  to  suppose  that  it  was  the 
intent  of  the  Legislature  to  suspend  such  Acts.     There  has 
been  nothing  in  the  state  of  the  country,  nothing  in  any  oT* 
the  laws  in  force,  which  would  make  it  at  all  difficult  for  ^ 
plaintiff  to  comply  with  this  law.     An  entry  by  thesheric 
that  a  levy  could  not  be  made  because  of  the  public  enem/jr 
because  of  some  obstruction  put  in  his  way  by  the  defendant^ 
or  by  the  army,  or  that  some  statute  was  in  force  prohibiting' 
his  action,  or  a  simple  entry  that  the  plaintiff  had  directed 
him  not  to  proceed,  any  return  by  the  sheriff,  informing  tte 
Court  that  he  had  made  the  money,  or  giving  a  good  reBSO** 
why  he  had  not,  would  comply  with  the  statute.    The  in<** 
of  the  law  is  not  repose ;  the  plaintiff  may  keep  his  j«fr 
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emt  enforceable  by  a  simple  direction  to  the  sheriff,  once  in 
vcn  years,  not  to  proceed  with  it,  provided  that  it  is  put  by 
e  sheriff  in  the  shape  of  a  return.     What  sort  of  repose  is 
is?  making  a  levy  and  dismissing  it,  taking  the /./a.  to 
distant  county,  where  the  defendant  does  not  live,  and  caus- 
ig  the  proper  officer  there  to  make  a  return  of  no  property 
)  be  found?     What  sort  of  j!>roceedin^  is  this?     And  yet 
bis  Court  has  held  such  a  return  sufficient.     When  such  a 
:eturn  goes  upon  the  sheriff  ^s  docket,  is  filed  in  the  Clerk's 
office;  purchasers  may  see  that  the  plaintiff  still  claims  his 
judgment  to  be  open.     But  in  what  way  it  can  be  a  "  pro- 
ceeding" seems  hard  to  discover. '  18th  Ga.  Reports,  746, 
-Neo/  V8.  Lamar.    So  completely  is  this  Act  intended  to  reg- 
ulate the  relative  rights  of  third  persons,  and  thus  come 
under  the  classification  of  laws  relating  to  notice,  and  not  to 
^Statutes  of  Limitations,"   that  this  Court  has  held  that 
^oughthe  Act  is  general,  "all  judgments,"  yet  it  does  not 
^Pply  to  mortgage  ji./a«.,  since  their  lien  is  not  fixed  by  the 
judgment,  but  by  the  Registry  Act.     BiUt  vs.  Maddox,  7 
6a.,  495. 

We  conclude,  therefore,  that  the  dormant  judgment  law 
is  not  a  "statute  of  limitations,"  that  it  is  not  based  upon 
wc  presumptions  arising  from  lapse  of  time,  but  that  it 
■^ds  uix)n  the  footing  of  those  Acts  which  fix  a  period 
l^thin  which  acts  shall  be  done,  in  order  to  regulate  the 
[hta  of  two  persons  with  reference  to  a  third,  as  the  Regis- 
and  Lien  Laws,  and  that  it  was  not  suspended  by  the 
suspending  the  Statutes  of  Limitations. 
^  Act  of  March  6th,  1866,  differs  somewhat  from  the 
mspending  Acts,  as  it  suspends  "all  Statutes  of  Lim- 
relating  to  liens  affected  by  this  Act."  Admitting, 
iment's  sake,  that  by  this  Act  the  Legislatui*e  proba- 
to  suspend  the  Dormant  Judgment  Act,  (though 
ige  is  very  inappropriate  for  the  purpose,)  the  reply 
think,  conclusive  that  this  Act  has  been  solemnly 
by  this  Court  null  and  void,  as  in  violation  of 
Natation  of  the  United  States.  It  is  immaterial 
Ihe  Court  was  right  or  not.    It  is  a  judgment  by 
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which  we  are  bound  under  the  Constitution  and  laws  of  thi^ 
State. 

The  Act  of  March  6th,  1866,  expressly  only  suspends  tl^ 
Acts  referred  to,  so  far  as  they  are  affected  by  that  Act  No^  ^ 
this  Court  has  held  that  the  Act  of  March  6th,  1866,  ner^ 
was  the  law;  it  was  void;  it  had  no  force;  it  effected  nofc/i 
ing.     Ay  cock  V8,  Martin^  37  Gra.,  124. 

The  strange  doctrine  has  been  advanced  here  that  even 
unconstitutional  law  is  good  while  it  stands ;  that  the  cit- 
izen may  act  upon  it  with  impunity,  is  perhaps  true,  hut 
that  he  can  acquire  rights  under  it,  as  to  third  persons,  or 
that  he  can  be  excused,  by  virtue  of  it,  from  duties  doe 
to  others,  so  as  to  save  rights  to  himself  dependant  upon 
these  duties,  is  not  true.  A  Court  might  hesitate  to  pun- 
ish its  officer  for  failing  to  ignore  an  unconstitutional^Iaw, 
because  in  such  cases  it  acts  in  its  discretion,  but  it  would 
be  absurd  to  insist  that  a  man  can  acquire  rights  under 
a  void  law.  This  very  point  was  ably  discussed  before 
the  Supreme  Court  of  Pennsylvania,  and  decided  adversely 
to  the  claim  of  such  vitality  for  a  void  law.  In  that  case, 
the  Supreme  Court  of  the  State  had  declared  a  certain  statute 
constitutional;  while  this  decision  stood  unreversed,  the 
Statute  of  Limitations  was  running  against  a  claim  which 
Carey  had  against  Hudson.  Subsequently  the  Supreme  Coart 
of  the  United  States  reversed  the  decision  of  the  State  Oourt, 
and  it  was  contended  that  whilst  the  decision  stood,  as  it  wtf 
the  law  de  facto  of  the  State,  and  it  would  have  been  foDy 
for  Carey  to  sue,  the  statute  did  not  run.  But  after  solenui 
argument  the  Court  decided  otherwise.  Hudson  vs.  CargT)  j 
11th  Ser.  &  Rawle.  Every  man  must  take  notice,  at  hb 
peril,  as  to  what  is  the  law. 

The  Constitution  is  irrepealable,  and  any  law  in  vioIilMi 
of  it  is  voi^— is  null ;  rights  cannot  grow  up  under  sooiit  J 
law.     Th^»^ht  which  A  gets  under  the  ConstitatioDi 
not  be  put  jpide  by  rights  acquired  by  B  under  a  vmd  U^'.j 
The  doctraM  is  simply  absurd,  and  confounds  what  a  VSB 
hearted  Judge  might  do  in  fixing  a  penalty  with  wM^H 
same  Judgp  would  be  bound  to  do  in  deciding  as  to 
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e  rights  of  two  persons,  one  claiming  under  the  law,  and 

other  under  a  mere  blank  form  of  words. 
Che  argument  in  favor  of  the  plaintiff  in  error,  based  upon 
at  is  claimed  to  have  been  the  common  understanding, 
2S  not,  it  seems  to  me,  merit  deliberate  notice.  The  mean- 
5  of  so  well  understood  a  phrase  as  the  "  Statute  of  Limi- 
I'lous,''  when  used  in  a  statute,  and  when  that  meaning  is 
ught  for  by  a  judicial  tribunal,  is  not  to  be  ascertained  by 
te  general  understanding.  The  use  of  it,  in  law  books  and 
^tutes,  and  its  meaning,  as  used  by  persons  acquainted  with 
^^  science,  of  which  it  forms  a  part,  is  the  only  meaning  that 
Court  ought  to  notice.  Nor  is  it,  in  my  judgment  true, 
hat  any  large  class  of  any  profession,  much  less  of  the  law- 
^  have,  in  the  past,  considered  the  dormant  judgment  Act 
statute  of  limitations.  It  is  very  strange  that,  though 
'ormant  judgments  and  the  rules  by  which  that  dormancy  is 
letermiaed  and  statutes  of  limitations  are  both  phrases  which^ 
^  centuries,  have  been  in  familiar  use  in  law  books  and  by 
^wyers,  there  is  not  to  be  found  in  any  Digest,  Index,  or 
Wise,  jan  instance  in  which  they  are  classed  together. 
3ie  several  objects  sought  by  the  statutes  in  reference  to 
kstwo  things  are  wholly  different;  they  are  based  on  dif- 
iMDt  principles^  and  have  relation  to  different  classes  of 
>ns. 

is,  too,  a  significant  fact,  that,  in  the  trial  of  this  case 

r,  although   General   Toombs,  Judge  Stephens,  Mr. 

and  other  distinguished  gentlemen  were  engaged,  and 

no  less  a  jurist  than  Judge  William  Reese  was  upon 

\,  it  does  not  seem  to  have  occurred  to  any  of  them 

Act  of  November,  1860,  or  any  of  the  suspending 

to  that  of  March  6th,  1866,  had  any  bearing  upon 

The  thought  that  the  dormant  judgment  Act  was 

bj  the  simple  phrase^  '^  Statute  of  Limitations  '^  was 

led,  as  we  learn  from  the  record  in  the  Court 

ull  was  reserved  for  the  astuteness  of  counsel  from 

:jiiiNiut  to  suggest  the  idea.    We  admire  their  inge- 

iSbm  fertility  of  their  minds ;  but  this  single  fact  is 

and  a  conclusive  one,  to  the  claim  that  the  general 

:— 27. 
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sense  of  the  people  of  this  State,  including  those  learned  5  j 
the  law,  has  included  the  dormant  judgment  Act  amorii 
"  Statutes  of  Limitations." 

Another  very  singular  suggestion  has  been  made  in  favor 
of  the  plaintiflf  in  error.     It  is  said  that  by  section  19S5  of 
the  Code,  creditors  are  to  be  favored,  and  that  laws  are  to  be 
construed  so  as  to  aid  them  in  attaining  their  rights.    Very 
true.     But  what  has  that  to  do  with  this  case  ?    Here  are 
two  creditors,  and  the  question  is,  which  is  to  be  prefened  ? 
The  view  of  the  law  we  have  taken'  has  but  very  small  ref- 
erence to  the  relations  of  debtor,  and  creditor.     The  questions 
which  arise  under  the  dormant  judgment  Act  are  almost 
exclusively  between  creditors  and  innocent  purchasers,  of 
between  one  creditor  and  another,  and  nothing  is  better  set- 
tled than,  that  innocent  purchasers  are  to  be  fevored;  vigi- 
lant creditors,  too,  are  to  be  preferred  to  those  who  lie  by,  to 
trap  the  unwary,  and  who  sleep,  in  slothfulness,  until  sofli^ 
active  rival  flushes  the  game,  when  they  are  very  ready  «> 
be  in  at  the  death. 

It  is  not  necessary  in  this  case  to  decide,  whether  this  joig* 
ment  can  be  revived.  We  are  inclined  to  think  itcan;tt 
any  rate,  we  are  of  opinion  that  any  statute  limiting  thetim* 
within  which  it  should  be  revived,  would  be  a  Statute « 
Limitations,  and  would  be  covered  by  the  Acts  suspending 
those  statutes. 

Judgment  affirmed. 

Brown,  C.  J.,  concurring. 

1.  By  section  2683  of  the  Code,  it  is  declared  that,"*: 
judgment  hereafter  obtained  in  the  Courts  of  this 
shall  be  enforced  afler  the  expiration  of  seven  years  from 
time  of  its  rendition,  when  no  execution  has  be^  s 
upon  it ;  or  when  execution  has  been  issued,  and  seven 
have  expired  from  the  time  of  the  last  entry  upon  the 
tion,  made  by  an  officer  authorized  to  execute  and  retW^ 
same,  such  judgments  may  bd  revived  by  seire  fada^ff^ 
sued  on  within  three  years  from  the  time  they  beoiai^ 
mant^^ 
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The  latter  portion  of  this  section,  which  limits  the  period 
:hin  which  a  dormant  judgment  may  be  revived  by  seire 
ias  or  action,  is,  in  the  legal  sense,  a  statute  of  limitations, 
I  is  properly  so  classed,  as  it  bars  all  right  of  action  on 
judgment,  if  proceedings  are  not  commenced  within 
e€  years  after  the  judgment  becomes  dormant,  by  persons 
oring  under  no  legal  disability.  It  puts  an  end  to  litiga- 
Q,  and  is  a  statute  of  repose. 

But  the  portion  of  said  section  which  relates  to  the  lien  of 
Igment,  is  not,  in  any  legal  sense,  a  statute  of  limitations, 
d  was  no  more  suspended  by  the  Act  of  1860,  or  the  sub- 
<iaent  Acts  suspending  the  Statute  of  Limitations,  than  a 
echanic's  lien,  which  he  may  enforce,  on  condition  that  he 
Mamence  proceedings  within  a  limited  time.  Taken  in 
Minection  Avith  section  3525,  it  imposes  certain  conditions 
tt  a  plaintiff  in  judgment,  upon  compliance  with  which  he 
^y maintain  his  lien.  These  conditions  are:  in  case  the 
tfeodant  has  sold  his  property  to  a  bona  fide  purchaser,  for 
valuable  consideration,  who  is  in  possession,  that  the  plain- 
f  mast  have  a  levy  made  on  the  property,  if  personal 
|4in  two  years,  if  real  within  four  years,  or  the  lien  is  dis- 
teged.  And  if  he  fails  to  have  an  execution  issued  within 
years  from  the  date  of  the  judgment,  or  after  the  exe- 
has  issued,  if  he  fails  to  have  an  entry  made  upon  it 
le  proper  officer  for  seven  years,  he  loses  all  lien  upon 
jrty  of  the  defendant,  no  matter  in  whose  hands  it 
[be.  But  in  such  case,  the  right  is  not  barred,  the  judg- 
bill  lives,  litigation  is  not  at  an  end — there  is  no  repose. 
HDtiflr  may  at  any  time  within  three  years  revive  the 
judgment,  by  the  proper  proceeding,  and  restore  it 
Eits  vitality  and  vigor,  with  lien  upon  the  property  of 
mt  from  the  date  of  its  renewal,  and  by  having 
entry  made  upon  it  once  in  every  seven  years  he 
it|  in  life,  for  an  indefinite  period  of  time,  without 
ition  whatever. 

no  statute  of  limitations,  in  the  proper  legal  sense, 

\,  Mme  of  the  disabilities  which  stop  the  running  of 

of  Limitations  in  any  way  affect  the  condition 
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upon  which  the  lien  is  retained.  If  the  person  having 
right  of  action  dies,  the  Statute  of  Limitations  stops  runui 
against  his  estate,  till  representation  is  taken  upon  the  esta 
if  the  time  does  not  exceed  five  years.  But  if  a  plaintiff  ^ 
judgment  dies  the  next  day  after  it  is  rendered,  and  ther^ 
no  representation  on  his  estate  during  the  whole  period,  t:  I 
judgment  is  still  dormant,  and  the  lien  lost,  if  the  projx 
entry  is  not  made  within  seven  years.  The  same  rule  wau/< 
apply,  in  case  the  plaintiff  in  judgment  is  a  married  womaii; 
an  infant,  an  idiot,  insane,  or  imprisoned,  all  of  which  are 
exceptions  which  stop  the  running  of  the  Statute  of  Limita- 
tions. 

3.  But  it  is  insisted  that  the  Act  of  1866,  known  as  the 
"  Stay-law,^'  expressly  suspends  the  Statute  of  Limitations 
as  to  liens.  So  it  does.  But  what  liens?  All  liens, sars 
the  statute,  affected  by  that  Act.  This  Court,  whether  its 
judgment  was  right  or  not,  has  declared  the  Stay-law  mcoii' 
MiUional  and  void.  It  is  very  clear  that  the  Legislature 
only  intended  to  suspend  the  Statute  of  Limitations  as  ^ 
liens,  as  long  as  the  Stay-law  remained  legally  in  force,  8^0 
no  longer.  Under  the  ruling  of  this  Court,  the  StajJa^ 
was  never  legally  in  force  for  a  single  day.  It  therefc^ 
never  affected  any  liens,  and  as  the  Statute  of  Limitations 
wa3  only  suspended  as  to  liens  affected  by  it,  and  none  ^^ 
affected  by  it,  the  statute  was  suspended  as  to  none.  To* 
Stay-law  having  been  declared  mdl  and  void,  it  is,  in  latr,  * 
if  it  had  never  been  passed,  and  creditors  are  no  more  f^ 
titled  to  claim  legal  rights  under  it  now,  than  debtors  wer« 
when  it  was  brought  before  this  Court  and  set  aside  in  t* 
interest  of  creditors. 

See  dissentient  opinion  of  Warner,  J.,  in  OhaprMi^^ 
Akin,  ante. 
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Walton,  plaintiff  in  error,  vs,  J.  S.  Anderson  ei  al,, 

defendants  in  error. 

n  the  question  was  raised  whether  a  hona  fide  purchaser  of 
ien  bales  of  cotton  from  a  defendant  in^.  /a.,  in  1861,  could  hold 
*harged  from  the  lien  of  the  judgment  after  two  years  possession, 
le  cTidence  was  in  conflict,  the  weight  of  it  being  in  favor  of  the 
fidtM  of  the  transaction,  and  the  Court  charged  the  jury  that  two 
possession  of  the  cotton,  honafide^  and  for  valuable  considera- 
without  notice,  before  the  levy  or  service  of  the  bill,  discharged 
itton  from  the  l<cn  of  the  judgment,  and  the  jury  found  for  the 
dant,  who  was  the  purchaser. 

That  the  charge  of  the  Court,  and  the  finding  of  the  jury,  were 
under  the  rule  laid  down  by  this  Court  at  this  term  in  the  case  of 
manvs.  Akin.  And  a  new  trial  will  not  be  granted,  because 
/ourt  may  have  charged  too  favorably  to  the  defendant  upon 
ler  ground  taken  in  the  case,  which  could  not  change  the  verdict, 
•  defendant  was  a  hona  fide  purchaser  of  the  cotton  for  a  valuable 
ieration,  which  question  was  distinctly  submitted  to  the  jury  by 
large  as  given  by  the  Court,  and  found  for  the  defendant. 

a  of  judgments.    Equity.    Tried  before  E.  IT.  Pottle, 
presiding  by  consent.     Wilkes  Superior  Court.    March 
1869. 

ge  Andrews  having  been  of  counsel  in  this  cause,  by 
ll^  Mr.  Pottle,  an  attorney  of  the  Court,  was  made 
iwro  hae  vice.  This  case  is  that  of  Anderson  vs.  Wed- 
pi  Ga.  R.,  202.  In  March,  1861,  Nicholas  Taliaferro 
a  judgment  against  Phebe  Stinson  and  Walton, 
lis  judgment  was  unpaid,  and  a  subsisting  lien  on 
jrty  of  said  defendants,  Anderson  bought  of  Mrs, 
»ghteen  bales  of  cotton.  This  was  in  November, 
\re  the  Stay-law  had  been  declared  unconstitutional, 
the  Ordinance  of  the  Convention  of  1865  sub- 
Walton,  by  bill,  averred  that  Anderson  bought  said 
notice  of  this  lien  on  it,  mixed  it  with  his  own, 
[could  not  be  identified,  and  was  removing  it  out  of 
tion  of  the  Court,  that  he,  Walton,  was  only 
Mrs.  Stinson,  and  wished  injnnction  against  the 
the  cotton,  lest  he  should  lose  the  money.  Dis* 
[prayed  for.    The  judgment  having  been  entered 
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against  Walton,  as  a  principal,  by  amendment  to  his  bil^ 
Taliaferro  was  made  a  party  complainant,  and  prayed  th^ 
the  judgment  be  corrected  so  as  to  be  against  him  as  securi^ 
for  Mrs.  Stinson. 

The  answer  of  Anderson  was  that  he  bought  the  cotton 
li^l,  bona  fide  J  and  for  a  valuable  consideration,  withx^i 
notice  of  said  lien. 

The  judgment  was  corrected  by  an  order  nuTic  pro  tunc,  s 
as  to  make  Walton  a  security  thereon.     At  the  trial  thi 
original /./a.,  and  the  order  so  amending  it,  were  read  in 
evidence  to  the  jury.    Complainant  then  examined  WaltoX, 
who  testified  that  Anderson,  in  the  winter  of  1861-2,  he 
thought,  bought  said  cotton  from  Mrs.  Stinson,  knowing  i^ 
was  hers,  after  witness  had  told  him  of  said  Taliaferro  judg- 
ment, and  of  another  in  witness'  favor  against  Mrs.  Stinson; 
that  he  was  at  the  depot  when  the  "first  lot  of  twenty  bales  of 
cotton  was  stopped  by  this  injunction,  and  saw  in  that  lot 
twelve  bales  marked  P  S,  and  afterwards  saw  two  or  three 
other  bales  of  it  in   Anderson's  warehouse,  two  or  three 
marked  P  S,  and  others  B  S ;  witness  thought  the  marks 
B  S,  T  B  S  and  B  B  S  had  been  changed.     Another  witness 
testified,  that  in  the  fall  of  1865  he  saw,  in  Anderson^s  ware- 
house, six  bales  of  cotton   marked  B  S,  and  one  damageo 
bale  marked  P  S.     One  Jones  testified,  that  in  1862  or  1863,    j 
he,  as  agent  for  Mrs.  Stinson,  sold  Anderson  said  eigbteeo 
bales  of  cotton,  and  received  in  payment  for  them  an  accoaat 
due  from  Mrs.  Stinson  to  Anderson,  Jones'  own  account,  aw 
some  cash;  he  did  not  tell  Anderson  it  was  Mrs.  Stinson* 
cotton,  but  Anderson  was  her  neighbor,  and  she  was  his  cos* 
tomer;  Jones  was  her  nephew,  and  generally  attended  toh*' 
business,  and  he  supposed  Anderson  knew  the  cotton  belonge* 
to  his  aunt;  he  knew  none  in  the  neighborhood  whose initiik 
were  B  S  but  Ben.  Smith,  a  farmer,  who  did  not  deal  in  <* 
ton.     It  was  shown  that  cotton  in  the  fall  of  1865  sold  to 
36^  cents  per  pound,  and  that  five  cents  per  pound  wastP^ 
allowance  for  expenses.     The  agent,  at  the  depot  where  ^ 
ootton  was  stopped  by  the  injunction,  testified  that  the  eoHo^ 
was  marked  with  "I.  L.  A.  to  J.  J.  R  &  Co./'  and  wi* 
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ir  marks,  as  follows :  three  marked  P  S,  two  S  S,  seven- 
I  B  S,  two  BBS,  and  one  B  B ;  that  eighteen  bales  were 
Bght  next  day  to  the  depot,  and  they  and  the  twenty-four 
aght  the  first  day  were  sent  to  Augusta  at  Anderson's 

aest. 

?he  defendant  relied  on  his  answer.  Complainants^  coon- 
requested  the  Court  to  charge  the  jury :  1st.  That 
?ther  Anderson  bought  said  cotton  bona  fide,  and  for  valu- 
3  consideration,  and  without  notice  or  not,  he  could  not  pro- 
•  himself  and  obtain  a  good  title  to  the  cotton  against  the 
gment  by  proof  of  two  years'  possession,  as  the  plaintiff 
S./a.,  Taliaferro,  could  not  enforce  his  judgment  from  the 
te  of  the  purchase  by  Anderson  to  the  end  of  the  war. 
'  That  if  they  believed  from  the  evidence  that  the  eighteen 
Ifisof  cotton  bought  of  Mrs.  Stinson  were  mixed  with  the 
ihfy-two  bales  belonging  to  Anderson,  without  marks  of 
auification,  and  could  not  be  identified,  complainants  were 
Sfled  to  an  account  in  equity  from  Anderson  in  the  pro- 
rtion  that  the  whole  cotton  sold  at  the  time  of  the  service 
the  bill  bore  to  that  which  was  unsold. 
Che  Court  refused  so  to  charge,  but  charged  that,  though 
lis  a  matter  of  doubt,  his  opinion  was  that  he  was  bound 
ithe  decision  of  the  Supreme  Court  to  charge  that  two 
possession  of  the  cotton,  bona  fide,  and  for  a  valuable 
ration,  without  notice,  before  the  levy  or  service  of 
1,  discharged  said  cotton  from  the  lien  of  said  judg- 
nder  3S25th  section  of  the  Code;  that  complainants 
t  entitled  to  recover  for  any  of  the  bales  of  cotton  so 
of  Phebe  Stinson,  which  were  mixed  with  defend- 
n,  unless  the  particular  identical  bales  of  cotton  so 
oonld  be  identified  by  sufficient  proof,  unless  it  was 
t  the  mixture  was  made  wrongfully  and  fraudu- 
The  jury  found  for  Anderson.  Complainants'  coun- 
t  the  Court  erred  in  refusing  to  charge  as  requested, 
rging  as  he  did. 


\'i* 
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Toombs  &  DuBose,  for  plaintifis  in  error. 

Judge  William  Reese,  for  defendants  in  error,  asto^ona 
fde  purchasers,  cited  sections  2388,  2699,  3037, 3525,  Irwin's 
Code;  6th  Ga.  R.,  Ill;  10th,  357;  14th,  159;  2SpeDce's 
Eq.  Pr.,  756;  1  Story's  Eq.  Pr.,  75  and  note;  1  Pefcff'sR., 
443;  5th  Gai  R.,  156 ;  7th,  534. 

Brown,  C.  J.  \ 

The  testimony  was  in  conflict  in  this  case.  But  we  think 
the  weight  of  evidence  was  in  favor  of  the  defendant,  and 
that  he  purchased  the  cotton  bona  fide  for  a  valuable  consid- 
eration, and  without  actual  notice  of  the  existence  of  the 
judgment.  If  so,  and  he  held  it  for  two  years  before  the 
filing  of  this  bill,  and  before  any  levy  was  made  upon  it,  it 
was  discharged  from  tlie  lien  of  the  judgment,  under  section 
3525  of  the  Code,  and  his  title  was  perfect,  and  it  was » 
matter  of  no  concern  to  the  plaintiff  whether  he  mixed  \^ 
with  other  cotton,  or  what  he  did  with  it.  See  Chapnm^ 
Akiriy  decided  at  this  term. 

Taking  this  view  of  the  case,  we  will  not  set  aside  tie 
verdict  and  order  a  new  trial,  though  the  charge  of  the  Court 
on  the  other  ground  taken  in  the  case  may  have  been  too 
favorable  to  the  defendant. 

Judgment  affirmed. 
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if^NTJAMiN  F.  Hardeman^  plaintiff  in  error,  vs.  Joh» 

Downer,  defendant  in  error. 

Homestead  and  exemption  laws  when  made  in  good  faith,  to  secnre 
to  the  fiimily  of  insolvent  debtors  a  reasonable  means  of  subsistence 
from,  the  debtor's  property,  do  not  even,  though  retroactive,  fall  within 
the  prohibition  of  article  10,  section  1st,  of  the  Constitution  of  the 
United  States^  declaring  that  no  State  shall  pass  any  law  impairing  the 
obli^^tion  of  a  contract. 

•  The  Constitution  of  the  United  States  does  not  prohibit  a  State  from 
divesting  a  vested  right,  except  when  that  right' is  vested  by  virtue  of, 
luid  under  a  contract  of  the  parties. 

.  A.  creditor  under  an  ordinary  contract  requires  no  vested  right  in  the 
property  of  his  debtor,  and  it  is  within  the  power  of  a  State  to  declare 
vhicli  of  the  claimants  against  an  insolvent  debtor,  a  stranger  or  his 
^ife  &nd  family,  who,  by  law,  have  a  legal  right  to  a  support  from  him, 
^all  hwe  preference. 
L  The  condition  of  this  State  in  the  formation  and  adoption  of  the  Con* 
ttitutioQ  of  1353  jf^g  anomalous,  and  it  was  competent  for  the  Conven- 
tion ^Q^  ^]jg  people,  with  the  express  consent  of  the  United  States,  to 
^opt  ^  1^  p|^f(  of  the  Constitution,  the  article  therein  providing  for  a 
"^oieatead,  or  any  other  provision  designed  to  adjust  the  evils  and  in- 
*^^*Hties  produced  by  the  ravages  of  the  war,  and  the  emancipation  of 
^  slaves  J  such  provisions  stand  upon  the  footing  of  a  compact  be- 
*^^n  the  State  and  the  United  States,  at  the  close  of  the  war,  in 
Mjustment  of  the  inequalities  produced  between  individuals  by  the 
■**Uement  imposed  upon  the  people  by  the  United  States.  The  Consti- 
"^^on  of  1868  was  made  for  a  people  without  civil  government,  and  no 
T^^rt  established  by  that  Constitution  can  take  upon  itself  a  jurisdic- 
^^  therein  denied  to  it,  by  assuming  a  jurisdiction  belonging  to  some 
^•^it  of  the  civil  government  destroyed  by  the  revolution.  If  the  Con- 
^^tion  fails  to  carry  over  to  the  new  organization  such  a  jurisdiction 
'9  necessary  to  enforce  a  legal  contract,  it  is  a  failurey  not  in  the 
^Qrof  the  Judiciary  to  remedy.  The  evil,  if  it  be  one,  is  political,  and 
vith  that  powerwherein  is  deposited  the  sovereignty  of  the  State, 
[komestead  provision  of  the  Constitution  of  1869,  is  retroactive,  ai^d 
to  judgments,  executions,  and  decreeSi  founded  on  debts  con- 
before  its  adoption,  even  though  reduced  to  judgment  before 
),  and  is  without  exception,  save  as  therein  provided.     The 
18  in  said  provisions  are  also  retroactive,  and  cover  debts  of 
character  when^er  contracted. 
|ftlie  exceptions  is  to  be  read  in  connection  with  the  words  ^^judg- 
ition  or  decree,' '  and  with  such  other  words  as  are  neces- 
iplete  the  sense,  so  that  before  each  of  said  exceptions.is  to 
I,  the  words  **  judgment,  execution  or  decree,"  founded 
eootracted  for  the  purchase- money,  etc.     (Browk,  C.  J., 
Waslvesl,  J.,  dissented. 
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Constitutional   laws.      Homestead.      Decided   hj  Jud^ 
Andrews.     Wilkes  Superior  Court,     April  Term,  1869. 

John  Downer  applied  to  the  Ordinary  of  Wilkes  county  ffb 
exemption  of  personalty,  worth  $1,000  00,  and  of  hishoncie- 
stead  under  the  Act  of  the  3d  of  October,  1869.     Nine  hun- 
dred and  thirty  acres  of  land,  certified  by  the  surveyor  to  be 
worth  not  more  than  $2,000  00  in  gold,  and  his  persooafty 
were  allowed  him  by  the  Ordinary.    But  before  the  allowance 
was  made,  Hardeman  had  filed  objections  to  it,  upon  the 
ground  that  he  had  a  judgment  against  Downer  which  was  a 
lien  upon  all  of  said  property,  and  he  contended  the  same 
could  not  be  constitutionally  exempted  from  said  lien.    The 
cause  being  in  the  Superior  Court,  by  appeal  from  the  Court 

/  of  Ordinary,  it  was  admitted  that  Downer  was  the  head  of  a 
family,  and  resided  in  said  county,  that  the  proceedings  for 
exemption  were  all  regular,  and  that  Hardeman's  judgnieD' 
and  Ji.  fa.  were  regular  and  older  than  said  Act,  that  saia 
fi.  fa.  was  levied  on  said  land  before  Downer  filed  his  said 
application,  and  that  Downer  had  not  sufficient  property 

^  besides  said  land  to  satisfy  said  judgment. 

'  With  these  facts  before  the  Court,  counsel  for  Hardeman     I 
moved  to  dismiss  said  application,  because  said  Act  was  not 
retroactive,  or  if  it  were,  then  it  was  unconstitutional,  ^     \ 
against  said  judgment,  because  it  impaired  the  obligation  of    | 
the  contract  sought  to  be  enforced  by  Hardeman.     TheCoart 
overruled   the  motion,  and  the  Ordinary's  judgment  ^ 
affirmed.     The  refusal  to  dismiss  is  assigned  as  error  on  eacb 
of  said  grounds. 

Toombs  &  DuBose,  for  plaintifi^  in  error,  cited  Irvnn^ 
Code,  sections  2  and  6  ;  34th  Ga.  R.,  387  ;  Dwarris  on  Sta- 
tutes, section  681 ;  Ld.  Raymond,  1352,  to  show  that  th 
Act  should  be  only  prospective.  On  the  constitutional  p* 
they  cited  Article  Ist,  10th  section  Constitution  United  fiW* 
Fletcher  vs.  Peck,  6th  Crauch  E.,  87  ;  New  Jersey  vs.  IS* 
son,  7th  Cranch  R.,  164  ;  Terrill  vs.  Taylor,  9th  Crtnok*! 
43;  Green  vs.  Biddle,  8th  Wheat.  R.,  92;  BroMOt  1«- 
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izie,  1  Howard's  R.,  319 ;  McCracken  v.3.  Haywocxl,  2d 
ward,  612 ;  Ogden  vs.  Sanders,  12  Wheat.  R.,  213,  231 ; 
rgis  vs.  Crowningshield,  4  Wheat.  R.,  122;  Planters' 
ik  vs.  Sharpe  et  cd,j  6  Howard,  327 ;  Biers  vs.  Houghton, 
Peters,  359;  Mason  vs.  Haile,  12  Peters,  373;  Van 
ffman  vs.  The  City  of  Quincy,  4th  Wallace;  The  City  of 
lena  vs.  Amy,  5th  Wallace ;  Ayeock  et  aL  vs.  Martin, 
ih  Ga.  R. ;  Cutts  and  Johnson  vs.  Hardee,  38th  Ga.  R. 
bey  stated  in  argument  that  the  judgment  was  obtained 
fore  the  Constitution  of  1868  was  adopted.) 

William  Reese,  for  defendant,  reviewed  said  authorities 
d  argued  that  nothing  in  them  showed  that  the  Court 
low  had  erred. 

McCay,  J. 

1.  That  no  State  shall  pass  any  law  impairing  the  obliga- 
in  of  contracts,  is  the  plain  letter  of  the  Constitution  of 
e  United  States,  Article  1,  Section  10,  Part  1,  and  without 
•nbt  it  is  firmly  settled,  by  a  long  series  of  decisions,  that  a 
Ite  can  no  more  pass  a  law  professing  only  to  regulate  the 
Aedy,  though  in  fact  impairing  the  obligation,  than  it  can 
|acting  directly  upon  the  terms  of  contracts, 
do  not  care  to  examine  in  detail  these  various  decisions, 
all  in  express  terms  admit  the  power  of  the  State  over 
imedy,  and  they  all  decide  that  if  this  power  be  so  used 
[Violate  the  obligation  of  the  contract,  the  legislation  is 
4  Wheat,  198  ;  12  Wheat.,  213 ;  lb.,  370  ;  9  Peters, 
[1  How.  202 ;  lb.,  315 ;  2  How.,  608 ;  3  How.  707 ; 
330;  15  How.,  334;  7  How.,  279;  4  Wallace,  553. 
these  cases  admit  that  it  is  not  every  modification  of 
\j  that  is  void.  Judge  Woodbury,  in  the  case  of 
Bank  vs.  Sharp  et  cd.y  says  upon  modifications  of  the 
**Some  other  laws  are  referred  to  which  are  upheld 
affect  the  whole  community,  and  seem  to  violate 
important  incidents  of  contracts  between  individ- 
reen  them  and  corporations.  But  it  will  usually 
[liuit  these  laws  are  only  such  as  relate  to  future  con- 
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tracts,  or  if  to  past  onesf  relate  to  proceedings  in  CourU^  to 
the  form  of  the  remedy,  merely,  to  priority  in  some  classes  of 
creditors,  (5  Cranch,  298,)  to  the  kind  of  process,  (9  Peters, 
319 ;  10  Wheat.  51,)  to  the  length  of  ike  statute  ofUmitailm^ 
(6  Wheat.,  131;   2  Mason,  168;  3  John.  Chan.,  190;  4 
Wheat.,  200;  1  Howard,  315,)  to  exempting  the  body  from 
imprisonment,  (4  Wheat.,  200,)  or  tools  and  household  goodi 
from,  seizure,  (16  John.,  244;  1  Hin.,  15  ;  11  Martio,  730,) 
or  affecting  some  privilege  attached  to  the  person  or  territory, 
and  not  to  the  terms  or  obligations  of  the  contract  itseIC 
But  if  professing  to  alter  the  remedy  only,  the  duties  and 
rights  under  the  coni^raet  itself  ?Lre  changed  or  impaired,  it 
comes  within  the  spirit  of  the  constitutional  principle.  Plan- 
ters' Bank  vs.  Sharp  et  al.,  6  Howard,  330. 

It  was  said  in  argument  that  the  test  is,  "  Has  the  value 
of  the  contract  been  lessened  ?"  and  this  very  case  of  Planters 
Bank  vs,  Sharp  et  al.  is  referred  to  as  sustaining  that  idei* 
This  would  indeed  be  a  rule,  and,  if  it  were  such,  it  would 
also  be  a  sweeping  onslaught  upon  nearly  every  Act  of  *^ 
State  Legislature  regulating  the  remedies  afforded  for  con- 
tracts. Under  such  a  rule  it  is  hardly  possible  to  coDceiw 
of  a  modification  of  the  remedy  that  would  not  be  voiA  iV 
Act  creating  the  least  delay,  or  casting  the  least  new  dn*y 
upon  the  obligee,  as  a  law  requiring  a  bond  for  costs  before 
suit,  or  a  law  permitting  an  appeal  from  one  tribunal  to 
another,  would  all  be  void,  since  it  is  plain  that  it  is  nottb 
degree  of  interference  which  makes  the  law  void,  but  the  W 
that  the  contract  is  at  all  impaired.  If  the  laws  in  foroeit 
the  time  of  the  contract,  relating  to  the  remedy,  form  ap** 
of  it,  then  any  law  in  the  least  changing  the  remedy  is  voi4 
since  it  is  not  the  extent  of  the  change,  but  the  ikct  of  tk 
change,  which  is  prohibited.  But  though  the  case  refai*' j 
to,  of  Planters'  Bank  vs.  Sharp  et  al.,  does  contain  tf^^ 
such  language,  yet  the  very  instances  Judge  Woodbury  tfci^: 
puts  ol*  valid  laws  necessarily  contradicts  such  an  idea. 

The  repeal  of  the  attachment  or  garnishment  lawsp' 
State,  the  change  of  the  number  of  terms  per  yeardf** 
Courts,  and  a  hundred  other  laws,  admitted  to  benBoi 
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uld  do  this.  Indeed,  the  same  Court  has  over  and  over 
iin  upheld,  as  valid,  law  after  law  of  the  State  Legislatures 
der  which  the  contract  was  by  no  means  worth  as  much  as 
Bvas  without  the  law.  The  strangest  of  the  cases,  is  that 
Iding  valid  a  law  abolishing  imprisonment  for  debt,  and 
:ually  discharging  from  custody  a  debtor  arrested  on  a  judg- 
mt  founded  on  a  contract  made  before  the  law  was  passed, 
.  Wheaton,  200 ;  Ibid,  370  ;  9  Peter,  329. 
But  the  Supreme  Court  in  a  subsequent  case,  to  Planters' 
ank  vs.  Sharp  et  aL,  to  wit:  Van  Hoffman  vs.  City  of 
,aincy,  4  Wallace,  553,  quotes  this  language  of  Judge  Wood- 
Wfjf  and  adds  to  it  the  following  significant  modification  : 
This  has  reference  to  legislation  which  affects  the  contract 
irectly,  and  not  incidentally,  or  only  by  consequence,*'  so 
bat  there  is,  and  in  the  nature  of  the  case  there  can  be,  no 
^leapon  the  subject.  Each  case  must  stand  upon  its  own 
^writs,  since  in  the  case  of  modifications  of  the  remedy,  a 
power,  which  all  the  cases  admit  to  be  in  the  States,  it  would 
*em  to  depend  from  the  decisions  upon  whether  there  is  in 
ict  a  substantial  remedy  left  or  not.'  It  is  very  pertinently 
•id  that  without  any  remecly  a  contract  is  of  no  legal  value 
jtall,  and  that  the  denial  of  all  remedy  is  as  much  a  viola- 
pn  of  the  obligation  of  a  contract  as  an  Act  permitting  it 
be  discharged  without  payment.  On  the  other  hand,  it 
clear  from  the  history  of  this  clause,  and  from  the  uni- 
practice  of  the  States,  that  it  was  not  intended  to  inter- 
with  the  fullest  discretion  in  the  States  over  their  own 
of  procedure,  that  it  is  oft;en  a  nice  question  whether 
ticular  Act  is  only  the  exercise  of  the  admitted  power 
lify  the  remedy,  or  is,  though  professing  to  be  only  a 
of  the  remedy,  in  fact  an  impairing,  a  change  of  the 
iof  the  contract,  and  it  is  upon  this  discussion  that  the 
\ty  and  conflict  of  decisions  has  arisen.  Nothing  is 
than  that  there  is  a  distinction  between  the  contract 
^jjjpartieB  and  the  remedies  which  the  State  furnishes  for 
of  it.  Indeed  there  are  very  few  contracts  which 
mdoTce  in  their  terms  by  enforcing  their  specific  per- 
Courts  of  law  never  do.    They  accord  to  the 
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party  damages  for  the  breach  of  the  contract;  they  punis'^ 
the  defaulter  for  his  violation  of  his  promise.     If  thccoa^ 
tract,  for  instance,  be  that  A  will  pay  to  B  one  hundred  dol^ 
lars  on  a  day  certain,  and  A  fails,  it  is  not  in  the  power  a* 
the  Courts  to  compel  the  performance  of  the  contract  as  agree^i 
upoD,  for  the  simple  reason  that  the  day  is  past;  the  Courts 
may  adjudge  that  B  do  recover  from  A  that  much  mone_^ 
with  certain  damages  for  his  failure,  and  may  direct  that  A^^s 
property  be  sold,  and  that  the  proceeds  be  applied  tothedis — 
charge  of  his  obligation  to  B,  but  they  do  not  and  cann(^^ 
compel  A  to  perform  in  terms  his  agreement,  for  that  was  to 
pay  at  a  fixed  time.     So,  too,  if  A  agrees  to  deliver  propertjr^ 
as  corn,  hay,  cotton,  or  what  not,  to  B,  it  may  be,  nay  oftcxa 
is,  the  specific  article  B  desires  to  get,  and  has  contracted  for  5 
yet,  even  Courts  of  Equity,  except  under  extraordinary  cir- 
cumstances, do  not  and  will  not  require  the  specific  perforia— 
ance  of  the  contract.     If  it  be  broken  they  will  give  to  time 
obligee  a  remedy  in  damages  according  to  the  facts  of  tli« 
case.     It  is  indeed  very  rarely  that  Courts  enforce  contracts 
according  to  their  terms.     They  merely  give  the  parties  «• 
remedy  for  the  breach  of  these  terms,  and  these  remedies  are 
of  various  kinds.     If  the  contract  is  for  less  than  $10000, 
by  our  law  one  can  have  a  remedy  for  the  breach  of  it  befoi 
a  justice,  without  a  jury,  and  in  a  month's  time.    If  it 
for  over  $100  00,  the  only  remedy  is  in  the  Superior  Courts 
and  it  will  take  from  six  to  twelve  months  to  obtain  it    I^ 
it  be  a  contract  for  rent,  judgment  may  be  had  at  thefirs^ 
terra,  or  the  party  may  obtain  a  distress  warrant    Indeed, 
there  are  a  great  number  of  remedies,  as  by  attachment,  by 
garnishment,  by  proceedings  under  the  various  lien  laws,  by 
foreclosure,  etc.,  and  of  these  some  are  far  moreeflScientthtf^ 
others.     There  are,  too,  various  modes  in  use  for  the  enforce 
ment  of  judgments,  as  by  sequestration,  by  atlachmcnl  fi^ 
contempt,  by  Jieri  facias,  by  scire  facias,  by  extent,  by  («.**• 
Some  of  these  take  only  land  and  sell  it,  others  only  f^ 
sonal  property,  others  only  take  the  land  until  the  usetf '^ 
pays  the  damages,  aud  others  take  the  body  of  the  del)^* 
These  all  are  remedies,  and  some  far  more  effective  thiO 
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others.    In  many  cases  the  ca,  sa.  was  the  most  efficient. 
Indeed  it  was  often  the  only  effective  remedy.     Thai,  it  is 
admitted  by  all,  may  be  taken  away  entirely,  so  that  any 
other  of  the  usual  remedies  be  left,  and  who,  after  reading 
the  decisions  with  which  the  books  are  full,  would  say  that 
it  would  not  be  competent  for  a  State  to  alter  or  abolish  its 
attachment  or  garnishment  laws,  extend  or  limit  the  juris- 
diction of  its  Courts  with  summary  powers,  abolish  entirely 
one  of  its  forms  of  execution,  or  modify,  at  its  pleasure,  all 
or  any  of  its  remedies  ?    As  to  that  particular  form  of  a 
modification  which  consists  in  exempting  from  levy  and  sale 
8«ch  portions  of  the  debtor's  property  as  are  necessary  for 
the  subsistence  of  himself  and  family,  or  for  carrying  on  his 
orilinary  occupation,  the  cases  in  the  Supreme  Court  of  the 
United  States  are  uniform  in  affirmance  of  the  validity  of  such 
^law.  Sturges  vs.  Crowningshield,  4  Wheat.,  198;  Ogden 
^'8«  Sanders,  12  Wheat.,  213 ;   Bronson  vs.  Kenzie,  1  How- 
H  311 ;  Planters'  Bank  vs.  Sharpe  et  cU.,  6  Howard,  327  ; 
and  Van  Hoffman  vs.  The  City  of  Quincy,  4  Wallace,  553. 
Judges  Marshall,  Story,  Taney,  Woodbury  and  Swayne 
nave  in  these  deicisions,  over  and  over  again,  announced  this 
*8  the  settled  rule.     The  Supreme  Court  of  New  York,  of 
Pennsylvania,  of  Michigan,  of  Mississippi,  of  Kansas,  and 
^f  various  other  States,  have  solemnly  affirmed  the  same 
doctrine.    1  Kernan,  N.  Y.  Rep,  292 ;  2  Douglass,  (Mich.,) 
^87  J  3  Kansas,  124.     At  last,  therefore,  the  real  question  is, 
Qoes  oar  Homestead  Law  come  within  the  principle  of  these 
^^^iAmsf    Is  it  the  exemption  of  such  of  the  debtor's  effects 
**  niay  feirly  be  considered  necessary  for  the  subsistence  of 
^e debtor's  family,  and  for  carrying  on  his  usual  occupation? 
'T  ho  18  to  judge  ?    Without  doubt  it  must  be  the  law-making 
?*>»».    Should  it  make  a  grossly  excessive  exemption,  so  as 
**  Aow  that  its  object  was  not  so  much  to  protect  its  people 
^*Ma  destitutiim  as  to  enabll  debtors  to  screen  valuable  effects 
^^  the  payment  of  their  debts,  perhaps  it  would  be  the 
^^  of  the  Court  to  interfere.     Our  Constitution,  not  a  mere 
Uative  act,  made  for  temporary  purposes,  but  the  fun- 
nentel  law,  exempts  real  estate  of  the  value  of  $2000  00 
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in  specie,  and  personalty  to  the  value  of  $1000  00.     Is  this 
excessive?     Does  it  indicate  a  mere  temporary  purpose  to 
defeat  existing  creditors  ?     The  fact  that  it  is  made  a  part  of 
the  Constitution,  the  fundamental  law  for  the  future  govern- 
ment of  the  State,  shows  that  it  is  contemplated  as  the  settled 
policy  of  the  Government,  and  that  it  is  not  intended  merely 
to  obstruct  the  collection  of  existing  debts.     Nor  is  it  exces- 
sive so  as  to  show  that  its  intent  is,  not  to  subserve  a  great 
public  policy,  but  to  hinder  and  defeat  creditors  in  obtaining 
their  just  demands.     How  is  such  a  question  to  be  settled  ? 
Is  not  land  in  a  country  where  nearly  all  are  farmers  as  much 
a  necessity  as  the  tools  of  a  trade?     Is  not  a  house  to  live  in 
just  as  important  as  a  bed  to  sleep  on  ?     What  is  a  reason- 
able amount  must  of  necessity  be  an  open  question.    Per- 
haps as  good  a  way  to  settle  it  as  any  is  to  refer  to  the  prac- 
tice of  the  States.     In  Georgia,  by  the  old  law,  it  was  fifty 
acres  of  land  for  each  head  of  a  family,  and  five  acres  for 
each  child  under  fifteen  years  of  age,  and  various  specified 
articles  of  personal  property.     There  was,  if  the  land  was 
only  used  for  agricultural  purposes,  no  limit  to  its  valueji^ 
might  be,  and  often  was,  worth  but  one  dollar  per  acre,  or  it 
might  be,  and  often  was,  worth  fifty  dollars  per  acre,  tni 
this  indcpendant  of  the  improvements  upon  it,  which  mi^* 
be  of  any  value  the  debtor  was  able  to  erect.     In  Califomift 
it  is  a  lot  of  land  with  appurtenances  not  worth  over  fi^ 
thousand  dollars.     In  Illinois  it  is  not  to  exceed  one  thousand 
dollars,  in  Indiana  three  hundred  dollars,  in  Iowa  five  bao- 
dred  dollars,  in  Maine  five  hundred  dollars,  in  Massachusetts 
eight  hundred  dollars,  in  Michigan  fifteen  hundred  doling 
in  Minnesota  eighty  acres  of  land,  or  if  in  a  town,  one  to«B 
lot,  and  these  independent  of  value,  in  Mississippi  one  bos- 
dred  and  sixty  acres  of  land,  or  town  property  worth  9ft 
more  than  fifteen  hundred  dollars,  exclusive  of  baildingsafl' 
improvements,  in  New  Hampshire  five  huiM^ed  dollar  i* 
New  York  a  lot  and  buildings  not  worth  over  one  tboioii' 
dollars,  in  Ohio  five  hundred  dollars,  in  South  Carolina  i|f 
acres,  in  Texas  two  hundred  acres,  without  regard  to  vJHi 
or,  if  in  a  city  or  town,  a  lot  worth  two  thoosand  doIlaiSi  ^ 
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practice  of  all  these  States  nothing?  Is  their  conception 
public  policy  no  guide  ?  The  authorities  I  have  quoted, 
lading  such  names  as  Marshall,  Taney,  Story,  Woodbury, 
bson,  Baldwin  and  Swayue,  all  of  them,  without  exception, 
ert  it  as  the  settled  law,  that ''  even  as  against  existing  debts 
itate  may  exempt  the  necessary  implements  of  agriculture, 
s  tools  of  a  mechanic,  and  articles  of  necessity  in  household 
rniture."  It  will  be  noticed  that  this  rule  is  not  a  statute 
tb  specified  exemptions,  pointing  out  in  detail  the  articles 
State  may  exempt.  It  is  a  principle  deduced  by  these  great 
sn  from  the  nature  and  objects  of  government,  and  from 
BIT  understanding  of  the  nature  and  extent  of  that  clause 
the  Constitution  of  the  United  States  under  discussion, 
it  supposable  that  this  principle,  in  its  nature,  is  confined  to 
iplements  of  agriculture,  and  tools  of  trade,  and  household 
^Hiiture,  that  it  includes  a  hoe,  and  a  plow,  and  a  wagon, 
^lUch  are  implements,  but  not  a  horse  to  pull  them  ;  that  it 
overs  $2,000  00  worth  of  tools,  but  not  one  dollar's  worth  of 
wd,  that  it  covers  beds  and  chairs,  but  not  a  house  to  put 
wm  in  ?  The  principle  on  which  this  power  in  the  States 
%  by  all  these  great  men  been  upheld,  is,  that  a  State  has 
fltte  other  objects  as  well  as  the  enforcement  of  debts ;  that 
^iDay  be,  and  is,  a  great  and  important  object  of  public  poli- 
jl^that  its  people  shall  not  be  reduced  by  misfortune  to  the 
extremity,  even  that  just  debts  may  be  paid, 
stands  upon  the  footing  of  the  right  to  make  a  public 
over  granted  land,  and  of  that  whole  class  of  powers 
depend  upon  the  right  of  the  State  to  legislate  for  the 
weal,  even  though,  in  doing  so,  one  man  may  suffer 
Ltban  another.  Is  it  of  high  public  importance — a  mat- 
|,which  the  State,  as  the  guardian  of  its  people,  has  an 
-that  the  women  and  children  shall  not  be  homeless, 
it  all  shall  be  encouraged  to  secure  in  the  State  a  per- 
abode,  and  improv^t?  So  the  people  of  this  State 
thoaght,  and  for  nearly  thirty  years  there  has  been 
>m  levy  and  sale  in  this  State,  for  each,  head  of  a 
fir  a  homestead,  at  least  fifty,  and  if  he  had  ten  chil- 
Jituidred  acres  of  land,  without  regard  to  value. 
Rqiu  xzxix— 28. 
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Shall  it  be  said  that  a  solemn  constitutional  provisic 
which  that  exemption  is  modified^  so  as  to  give,  inst 
the  fifty  or  one  hundred  acres^  an  exemption  of  real  esi 
the  value  of  two  thousand  dollars  is,  as  against  debts  ei 
before  the  modification  was  made,  an  impairing  of  th< 
gation  of  contracts  and  therefore  void  ?  Suppose,  for 
ment's  sake,  that  the  doctrine  of  Marshall,  Story,  1 
Woodbury,  Swayne  and  Gibson  is  not  correct.  Suppoc 
the  construction  put  in  the  argument  of  this  case  at  the 
ing,  upon  the  language  of  Judge  Swayne,  in  Van  Ho 
against  the  City  of  Quincy  be  correct,  and  that  that  Jud 
spite  of  his  own  express  declaration  to  the  contrary,  in  th 
same  decision,  be  understood  to  hold,  that  the  remed 
existence  at  the  date  of  a  contract,  enter  into  it,  and  cam 
altered  so  as  to  deprive  the  obligee  of  the  right  to  sell  an; 
which  by  the  law  of  the  State  he  might  sell  at  the  date  < 
contract  ?  Suppose  all  this  be  true,  even  then,  in  my 
ment,  this  law  would  not  impair  the  obligation  of  thu 
tract,  would  not  lessen  in  the  least  the  amount  of  the  obi 
property,  which,  under  the  contract^  was  subject  to  the 
"What  would  that  contract  have  been  ?  "  That  all  the  ] 
erty  the  debtor  might  have  at  the  judgment  should  be  so 
to  be  sold,  except  such  as  was  then  exempt  by  law/^  H 
the  contract,  by  the  laws  then  in  force,  it  was  in  the  pon 
every  head  of  a  family  to  acquire  and  hold  exempt  firom 
and  sale,  at  least  fifty  acres  of  land,  worth  any  price  it  i 
bring  in  the  market.  It  is  notorious,  that  there  was  p 
of  land  worth,  at  that  time,  and  now,  fifty  dollars  per 
even  as  fiirming  land,  and  under  that  same  law,  then 
no  limit  on  the  value  of  the  homestead.  It  might  be  i 
one  dollar  per  acre,  and  have  on  it  a  hut,  or  it  might  be  i 
fifty  dollars  an  acre,  and  ha^e  upon  it  a  palace.  Undc 
eontrad  it  was  agreed  that  the  debtor  mighty  if  he  pk 
invest  his  means  in  snoh  a  hoAestead,  and  hold  it  M 
from  sale.  Can  a  law,  providing  that  every  head  of  a  fi 
shall  hold  exempt  two  thousand  dollars  of  real  estatel 
impairing  of  the  obligation  of  a  contract  whioh,  bf  M 
UmDB,  stipulated  for  a  homestead,  which^  if  the  ddbtor  jfi 
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)ight  be  worth  even  more  than  this  f  A  debtor  who  happened, 

t  the  date  of  the  judgmeDt,  or  rather  at  the  date  of  the  levy, 

0  reside  in  a  town,  was^  it  is  true^  limited  in  his  homestead 

0  the  sum  of  five  hundred  dollars,  but  the  larger  portion  of 

>ur  people,  indeed  foar-fiflhs  of  them,  reside  in  the  countrji 

and  by  the  very  terms  of  the  contract  we  have  supposed,  (to- 

^t:  a  contract  incorporating  the  exemption  law  of  1841  as 

ft  part  of  it,)  the  value  of  the  homestead  wob  without  limit. 

To  8ome  of  our  citizens  in  all  parts  of  the  State,  and  to  all  of 

them  in  some  parts,  the  present  homestead  is  actually  a  less 

^emption  than  they  woald  be  entitled  to  under  the  Act  of 

1841 ;  and  there  is  not  a  debtor  in  the  State  who  might  not, 

if  he  pleased,  and  had  the  means,  obtain,  under  that  law,  at 

least  as  great  an  exemption  as  is  provided  for  under  the  Con- 

aiitQtioQ  of  1868.    Now  it  is  no  unfair  assumption,  supposing 

^  parties  to  a  contract  nnder  the  old  law,  contracted  with 

^^ferenoe  to  its  provisions,  to  hold,  that  the  creditor  took  the 

<^Qtr8et  with  the  understanding  that  it  was  subject  to  be  met 

■7  tt  large  an  exemption  as  it  was  possible  the  debtor  might, 

•wfer  the  laWf  acquire.    They  contracted  for  a  homestead  of 

^  valae.     Is  it  a  violation  of  the  obligation  of  the  contract, 

to  modify  the  law,  as  to  allow  all  an  exemption  not  greater 

valae  than  each  might,  under  the  contract^  acquire? 

Il  The  old  law  was  unequal  and  unfair.     It  made  distinctions 

reen  country  people  and  town  people ;  it  allowed  a  man 

a  fine  house  upon  his  land,  or  with  valuable  land,  a 

exemption  than  it  did  a  man  whose  land  was  poor, 

house  was  of  small  value. 

homestead  provision  of  the  Convention  of  1868  did 

^,  at  allf  the  amount  in  value  of  property,  that 

the  law  existing  at  the  time  might  be  held  exempt  by 

ir.     It  was  but  an  equalization  of  the  law  and  its 

to  all  the  people  of  the  State,  and,  with  average 

to  the  country,  it  ft  my  opinion  that  in  f  very  few 

law  of  1841  will  allow,  in  all  the  fiirming  counties, 

of  greater  value  than  can  be  held  under  the 

of  1868.    But  it  is  not  my  judgment  that  the 

'•  Bhte,  in  which  a  contract  is  made  r^ulating  the 
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amount  of  property  exempt  from  sale,  are  any  part  of  the 
contracts  that  are  made  in  that  State.  If  this  were  so,  tb^ 
would  follow  the  contract  from  State  to  State.  A  contnct  is 
'a  contract,  and  each  State  is  bound  to  enforce  it  as  it  wsb 
made.  A  debtor  wlio  made  a  contract  in  Califbrnia,  where 
the  homestead  may  be  five  thousand  dollars,  might  claim  it 
in  Georgia,  where  it  is  but  two  thousand  dollars,  and  a  debtor 
from  a  State  where  it  is  but  five  hundred  dollars,  coald  not, 
in  Georgia,  set  up  his  fifly  acres  of  land  and  a  mule  under 
the  Act  of  1841. 

It  is  contended,  however,  in  this  case,  that  the  rigbtsof 
these  parties  are  fixed  by  the  judgment,  and  that  the  HonK- 
stead  Law  divests  a  vested  right,  and  is  therefore  void.  & 
is  well  settled  that  it  is  no  violation  of  the  ConstitutioD<i' 
the  United  States  for  a  State  to  pass  a  law  divesting  a  vestel 
right,  provided  that  right  is  not  vested  by  the  oon^arfrftk 
parties.  Satterlee  vs.  Mathewson,  2  Peters,  380;  WatsoB 
vs.  Mercer,  8  Peters,  88 ;  Charles  River  Bridge  vs.  Warrea 
Bridge,  11  Pet.,  420;  Baltimore  &  Susquehanna  R.  Bold 
Co.  vs.  Nesbit,  10  How.,  395 ;  Carpenter  vs.  Pennsylvani»> 
17  How.,  456.  Such  laws,  it  is  true,  are  not  favored,  «d^ 
the  Constitutions  of  most  of  the  States  prohibit  them,  M 
the  law  now  claimed  to  be  void  is  a  part  of  the  Constitation 
t)f  this  State,  and  besides  there  is  not  in  the  Constitution  of 
1868  any  provision  denying  to  the  Legislature  the  po^ 
to  divest  vested  rights,  or  to  pass  retroactive  laws.  Tte 
.Constitution  of  the  United  States,  which  prohibits  ex  f^ 
facto  laws  by  States,  as  construed  by  all  the  Courts,  b^ 
Preference  only  to  penal  laws,  (see  the  cases  cited  above,)  ^ 
the  Supreme  Court  has  so  uniformly  held.  In  the  case  v 
The  Society  for  the  Propagation  of  the  Gospel  vs.  Town  » 
•Paulet,  that  Court  held  that  it  was  even  competent  ftf  • 
'State  Legislature  to  deprive  the  plaintiff  in  ejectment  of  yf 
right  he  previously  had  to  reciter  mesne  profits  in  a  suit''* 
^ejectment  for  land :  4  Peters,  480. 
'  2«  But  I  am  strongly  inclined  to  think  that  the  pic^^ 
'HoQieetead  and  Exemption  Law,  as  it  is  called,  stands  8p^° 
41  stronger  ground  than  ordinary  exemption  laws,  sod  ^ 
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the  contract  between  the  debtor  and  creditor  has,  in  fact,  noth<« 
ing  to  do  with  it.  It  is  not  contended  that  under  the  con- 
tract a  creditor  acquires  any  lien  upon  the  property  of  his 
debtor.  He  may  ptill  sell  it,  mortgage  it,  or  waste  it.  He 
may  contract  a  subsequent  debt,  which  reduced  to  judgment, 
may  take  superior  lien  upon  it,  or  the  debtor  may,  if  he 
please,  sell  it  to  a  creditor  of  a  year,  to  the  entire  exclusion 
of  a  creditor  of  five  years.  Now  the  Constitution  of  1868 
gives  to  the  debtor  no  rights  at  all  as  against  his  creditor.  It 
is  expressly  provided  that  the  property  exempt  shall  be  se- 
cured to  the  separate  use  of  the  wife  and  family.  The  exemp- 
tion is  only  to  heads  of  families,  and  the  statute  passes  the 
title  out  of  the  debtor,  and  vests  it  in  the  wife  and  children* 
It  ceases  to  be  the  property  of  the  husband.  He  loses  all 
title  to  it.  At  the  death  of  the  wife  it  goes  to  her  children. 
Iq  plain  words,  this  law  is  not  for  the  benefit  of  the  debtor 
at  all.  It  shows  him  no  favors.  It  does  not  interfere  at  all 
between  Aim  and  the  creditor.  Here  are  two  classes  of  claim- 
ants upon  the  debtor ;  one  class  has  his  written  obligation  to 
P^y  a  specified  sum  of  money ;  the  other  class  has  no  written 
pfomise  to  pay,  but  the  debtor,  by  the  law  of  the  land,  is 
^er  a  legal  obligation  to  give  to  them  a  reasonable  support 
*<^rding  to  his  condition  of  life.  I  do  not  allude  to  the 
^oral  or  natural  duty  \^hich  one  is  under  to  his  wife,  but  to 
^  legal  obligation  cast  upon  him  by  the  express  law  of  the 
'Uid.  By  the  common  law,  the  husband  was  under  legal 
^igation  to  give  to  his  wife  a  reasonable  support.  It  is 
there  was  at  common  law  but  a  poor  remedy  furnished 
Wife  to  enforce  this  obligation.  Under  certain  oircum^ 
a  Court  of  Equity  would  grant  this  to  her,  but  at 
th«re  was  no  way  to  compel  the  husband  even  to  furnish 
with  the  necessaries  of  life,  but  for  her  to  contract  a  debt 
tiitm^  which  the  law  compelled  him  to  pay.  Our  Code, 
1747,  expressly  says:  ''The  husband  is  bound  to 
and  maintain  his  wife.''  If  the  husband  and  wife 
iy  separate,  or  if  the  husband  desert  her,  under 
■i  1736  of  the  Code,  she  may  sue  him  for  alimony  and 
i«r  a Judgmeut  against  him,  which  is  a  lien  upon  bis  prop? 
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•rtjy  and,  us  to  this,  she  is  precisely  npon  a  footing  of  any 
other  judgment  creditor.     Whilst  they  live  together  her  rem- 
edy is  under  the  Homestead  Law.    The  Act  of  1841,  as  well 
as  the  Code,  sets  apart  the  exemption  to  the  separate  use  of 
the  wife,  the  title  of  the  husband  was  divested,  the  propertj 
became  the  property  of  the  wife.    She  was  expressly  aQtiM)^ 
used  to  sue  for  trespasses  upon  it,  and  at  her  death  it  went  to 
her  children.     And  this  was  the  law  at  the  date  of  the  oon- 
tract  on  which  the  judgment  in  this  case  is  founded.    The 
husband  was  bound  by  the  law  to  furnish  to  the  wife  a  reas- 
onable support.     If  they  separated,  she  might  sue  him  and 
recover  that  reasonable  support  as  a  debt     If  they  lived  to- 
gether, she  might  bind  her  husband  for  necessaries,  or  she 
might  have  the  homestead  and  exemption  of  personalty  (or  lie 
might  for  her)  set  apart  to  her  use.     The  true  question,  then- 
fore,  is  not  between  the  creditor  and  the  debtor,  but  between 
two  creditors  of  the  debtor,  the  creditor  by  contract  and  tiie 
creditor  by  statute,  and  the  proper  matter  for  inquiry  is^ 
does  the  constitutional  clause  forbidding  the  passage  oft 
law  impairing  the  obligation  of  contracts,  prohibit  the  State 
from  giving  to  the  wife  a  better  and  a  larger  remedy  for  htf 
legal  rights  than  she  had  before?    In  other  words,  is  it  t 
violation  of  the  Constitution  of  the  United  States  for  a  State 
to  pass  laws  giving  preference  to  one  set  of  creditors  ovtf 
another  set,  when  at  the  date  of  the  contract  no  su oh  prefer^ 
ence  existed  ?    Is  it  a  portion  of  every  contract  tluit  tb^ 
obligee  shall  continue  until  he  is  satisfied  to  stand  upon  eqa^ 
footing  with  all  creditors  who,  by  the  law,  are  not  preferre<^ 
to  him  at  the  date  of  the  contract?    This  direct  question 
came  before  the  Supreme  Court  of  the  United  States  in  th^ 
case  of  Harrison  vs.  Sterry  et  al.^  6  Cranch,  289,  302.    I^ 
the  distribution  of  a  bankrupt's  efiects,  by  the  Act  of  Mar^ 
3d,  1797,  the  United  States  claimed  a  priority  over  oertii:^ 
other  (Hreditors,  by  virtue  of  the  Act  of  1797,  providing  th^ 
debts  due  the  United  Stat^  should  be  first  paid.    TIm*^ 
creditors  were  foreign  creditors,  and  it  was  contended  tbata^ 
by  the  law  of  the  place  of  the  contract,  no  such  preftrtf^ 
existed^  the  Act  of  1797  was  not  to  be  so  construed  tf  ^ 
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giv^    the  United  States  a  preference  as  against  them.     Chief 
JiiB&2<e  Marshall,  in  delivering  the  opinion  of  the  Court, 
says  s    ''The  law  of  the  place  of  a  contract  is,  generally 
speA-feing,  the  law  of  the  contract     But  the  right  of  pri- 
oritsr  forms  no  part  of  the  contract  itse]£     It  is  extrinsic,  and 
is  r&Cilier  a  personal  privelege,  dependant  on  the  law  of  place 
vrhere  the  Court  sits  or  the  property  lies.    In  tlie  fiimiliar 
casie  of  the  adminbtration  of  a  deceased  person's  assets,  they 
aie  diatribated  according  to  the  dignity  of  the  debt,  as  reg- 
ulated by  the  law  of  the  place  where  the  representative  of 
the  deceased  acts,  and  from  which  he  derives  his  powers,  and 
noi  by  the  law  of  the  place  of  the  contract     Cranch,  598, 
599.     What  difference  is  there  in  principle  between  a  priority 
given  by  the  law  of  the  place  of  execution,  contrary  to  that 
given  by  the  law  of  the  pUuse  of  the  contract,  and  a  priority 
:       given  by  a  law  of  the  time  of  performanGef  different  from  that 
given  hy  the  law  of  the  time  of  the  contract  t    If  either  the 
figlkt  of  priority  or  equality  is  in  the  contract,  then  a  physi- 
Clan  8  account  for  services  during  a  last  illness,  would  have 
P'c&reace  or  not  according  to  the  place  of  the  contract.    So, 
ta^  in  the  familiar  case  of  statutes  of  distribution  of  deceased 
■Den's  effects.     Who  has  ever  contended  that  the  preference 
S^ven  by  law  to  one  class  of  creditors  over  another  was  a 
^^iolation  of  the  obligation  of  the  contracts  not  preferred? 
Here  is  a  man  in  Georgia  who  has  a  judgment  against  A, 
l^ing  all  his  property,  and  having  a  preferred  claim  against 
ul  his  effects.    A,  even  after  the  date  of  the  judgment,  con- 
^1^  a  trust  debt,  and  dies  insolvent,  the  lien  of  the  judg- 
"leiit  18  divededj  and  the  trust  debt  steps  in  and  takes  the 
I^eftrence.     The  right  of  preference,  or  the  right  of  equality, 
^not  a  part  of  the  contract,  though  it  may  or  may  not  be 
^  law  at  the  date  of  the  contract     It  is  a  regulation  of  the 
%iedy,  made  often,  to  carry  out  the  great  public  interests  of 
Estate.    So,  too,  this  Court  in  the  case  of  State  vs.  Dieh^ 
^N^  88th  Qa.,  171,  decided  that  the  Act  of  the  Legislature 
this  State^  placing  the  Western  &  Atlantic  Railroad  on 
«  fimting  of  the  State,  as  to  its  debts,  gave  it  a  preference, 
mt  as  against  debts  then  existing.    And  in  the  case  of 
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EnAty  &  Fisher  vs.  Clapp,  38th  6a.  R.,  245,  at  the  last  tenacM 
of  this  Court,  we  held  that  the  Act  of  the  24th  of  Febrnarv'^ 
1866,  permitting  a  failing  debtor  to  prefer  one  creditor  to 
another,  was  a  valid  law,  althongh,  at  the  date  of  the  severaJ 
contracts,  this  could  not  have  been  done.     AH  each  provisioD:9 
are  regulations  based  upon  the  public  policy  of  the  Slate,  and 
have  reference  not  to  the  contract  of  the  parties,  but  to  irha^ 
the  State,  for  its  own  purposes  of  public  policy,  deems  best: 
for  the  public  weal,  and  may  be  altered  at  pleasure,  when — 
ever  the  State,  in  its  wisdom,  shall  see  fit  to  do  so.    Who 
would  say  that  it  is  not  competent  for  a  State  Legislatare, 
even  as  against  past  debts,  to  give  to  a  wife  one-half  instead 
of  one-third  of  her  husband's  realty  at  his  death,  as  he^ 
dower,  or  to  provide,  even  as  against  existing  creditors,  for  a 
reasonable  support  to  the  family  for  a  proper  pmod.    Yet 
if  this  right  to  priority  or  to  equality  exists  by  the  coDtraet 
this  could  not  be  done.     So,  too,  in  this  case.     The  ?air  gives 
to  the  wife,  from  the  husband,  a  reasonable  support,  and  it  is 
competent  for  the  Legislature,  in  this  way,  to  give  her  a  rem- 
edy, one,  too,  which  shall  give  her  a  preference  over  other 
creditors.     For  these  reasons,  therefore,  I  am  of  the  opinion 
that  the  Constitution  of  1868,  providing  for  a  homesteacf,  fe 
only  a  regulation  of  the  remedy,  and  is  not  an  impairing  of 
any  right,  express  or  implied,  secured  to  creditors  then  ex- 
isting by  their  ordinary  contracts. 

3.  It  will  moreover  be  observed  that  the  judiciary,  evco 
of  the  Supreme  Court  of  the  United  States,  has  no  legislative 
powers.  In  the  enforcement  of  this  clause  of  the  Constitti' 
tion  of  the  United  States,  they  can  only  do  so  by  holding  tb« 
law  complained  of  void.  They  cannot  make  a  law  to  give  • 
remedy.  If,  when  the  law  complained  of  is  declared  vw^ 
no  remedy  in  fact  exists,  the  judiciary  is  powerless  to  help 
the  case.  If  the  remedy  is  lost  in  any  way,  other  than  bf 
the  "passing  of  a  law,'^  the  evil  is  beyond  the  reach  of  tfc* 
Courts,  since  they  can  only  reach  it  by  declaring  the  "b'^ 
unconstitutional  and  void.  If  a  new  Stale,  for  instancy  *" 
the  organization  of  its  Courts,  should  fail  to  create  any  0^ 
with  jurisdiction  to  hear  and  give  judgment  upon,  contitcte) 
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there  would  be  no  "Act "  for  the  Courts  to  hold  void.     It 
\^ould  require  affirmative  legislation  to  meet  the  case,  and 
that  is  beyond  the  power  of  the  Courts.     If  a  State  should 
meet  in  convention  and  abolish  all  its  Courts,  and  set  up 
new  Courts,  and  provide  in  the  system  no  Court  with  power 
to  enforce  certain  contract,  and  the  old  Court  having  the 
power  should  give  way,  disappear,  and  no  judicial  organiza- 
tion be  left  with  power  to  enforce  the  particular  contracts 
alluded  to,  all  remedy  would  be  gone,  and  it  would  not  be  in 
the  power  of  any  Court  to  cure  the  evil.     If  the  old  Court 
were  still  in  existence,  the  judiciary  might  hold  that  the 
"  law"  depriving  it  of  its  jurisdiction  was  void,  and  that  it 
niight  still  enforce  the  contracts  for  which  the  new  organiza- 
tion furnished  no  remedy.    But  if  the  old  Courts  have  dis- 
appeared the  judiciary  has  not  the  power  to  correct  the  evil. 
^^  power  is  only  negative.     It  may  declare  a  particular  law 
^oidi  and  if,  when  that  is  done,  a  remedy  exists  for  the  con- 
^r^,well  and  good,  but  if,  after  the  legislation  is  held  void, 
DO  remedy  exists,  the  judiciary  has  exhausted  its  resources, 
Jo«evil  can  then  only  be  cured  by  legislation.'*  And  just  this 
^  the  state  of  the  case  in  Georgia.  ^The  old  judiciary  system 
^f  the  State  went  by  the  board  in  the  revolution  that,  in 
^861  to  1865,  swept  over  the  land.     The  judiciary  system  of 
1868  is  the  creation  of  the  Constitution  of  1868,  and  has  no 
powers  except  such  as  it  gets  under  that  Constitution.     It 
^oes  not  get  any  of  its  powers  from  the  system  that  was  in 
®*i8tence  in  1861.    That  system,  with  all  its  jurisdiction,  lies 
*^6d  in  the  vortex,  where  also  lie  thousands  of  our  people, 
^three-fourths  of  the  prosperty  of  the  State. 

far  as  civil  organization  is  concerned,  in  fact  when  the 

rention  of  1868  met,  there  was  none.     The  machinery  in 

bion  was  military,  and  the  Courts  only  had  such  powers 

\uw  fit  to  permit  to  them.    The  organization  was  merely 

lal,  and  the  Superior  Courts  of  this  State,  as  they 

ezisty  hold  all  their  powers  under  the  Constitution  of 

That  Court,  it  is  true,  is,  by  that  Constitution,  clothed 

power  to  perfect  the  judgments  of  the  old  Courts,  and 

nto  them^  but  it  is  with  the  express  exception  of  such 
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m«M;ers  and  cases  as  are  not  prohibited  by  the  new  Con- 
ptStution  to  the  Courts.     The  Constitution  of  1868  gives 
no  general  jurisdiction  to  any  Court.    The  Superior  Court 
has  the  largest  jurisdictiou,  and  is  the  first  Court  whose 
jurisdiction  is  defined.     It  has  exclusive  criminal  jurisdic- 
tion of  certain  cases.     It  has  jurisdiction  over  cases  respect 
ing  title  to  land,  and  in  divorce  and  equity  cases,  and  ia 
all  other  civil  cases,  '^except  as  herein  after   provided." 
Article  5,  section  3.     The  Constitution  then  erects  other  juris- 
dictions, confers  upon  them  certain  jurisdiction,  and  has  also 
the  homestead  exception,  which  declares  '^  that  no  Court  or 
ministerial  officer  in  this  State  shall  have  jurisdiction  or 
authority  to  enforce  any  judgment  against  the  property  so  set 
apart.'^     Nothing  can  be  plainer  than  that  it  was  the  intent 
of  the  Convention  of  1868  not  to  give  jurisdiction  to  the 
Courts  to  enforce  a  judgment  against  the  homestead  which  it 
provided  for.     Such  is  the  express  language  used,  and  skoold 
this  or  any  other  Court  declare  the  Superior  Court,  or  aojr 
Court  set  up  by  that  Convention,  to  have  the  jurisdiction,  it 
would  be  an  act  of  legislation.     It  is  not  the  case  of  a  b^ 
taking  away  from  a  CourUalready  in  existence  a  jurisdictioa 
it  has  had,  but  it  is  the  railure,  in  setting  up  the  new  Ooof^ 
to  confer  upon  it  the  jurisdiction  necessary  to  enforce  this 
judgment  against  the  homestead.     If  the  right  to  sell  this 
property  under  the  judgment  ea  a  right  secured  by  theoon* 
tract,  and  it  is  a  violation  of  the  Constitution  of  tJie  Unitw 
States  to  take  it  away  by  legislation,  which  I  do  not  bj^l 
means  admit,  I  reply  that  the  power  to  enforce  it  was  not 
taken  away  by  legislation,  but  by  revolution,  or  if  it  existed 
even  afler  the  revolution,  by  the  Act  of  Congress,  of  Msi^ 
3d,  1867,  which  declared  there  was  not  in  Greorgia  any  lepl 
civil  government.    If  the  power  was  taken  away  by  aoy  kp 
islation  it  was  not  by  the  State,  but  by  Congress.    In  fA^ 
words,  the  case  before  us  is  not  the  case  of  passing  a  law,  W 
of  fiuling  to  pass  one,  not  of  taking  away  a  remedy,  W* 
fiuling  to  give  one,  not  of  violating  the  obligation  of  oontoA 
but  of  failing  to  furnish  a  means  of  enforcing  them.    Ikii 
IS  simply  iio  machinery  to  do  it,  no  Court  with  power  •(* 
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the  laatter,  and  peither  this  Court  nor  the  Supreme  Court  of 
the  LTcited  StateB,  can  set  up  a  Court,  or  confer  upon  any 
Court  now  existing,  a  power  it  never  had,  and  which  was  in 
Act  denied  to  it  in  express  terms.  The  evil,  if  it  be  one, 
cannot:  be  cured  by  the  judiciary.  Its  power  of  declaring  a 
law  void  would  not  meet  the  case.  The  thing  required  is 
positive  legislation,  and  that  no  Court  has  power  to  under- 
take. 

4.  33ut  perhaps  there  is  a  stronger  view  of  this  question  yet. 
The  Oonstitution  of  1868  was  made  under  peculiar  circum- 
BtttDces.    A  revolution  had  just  swept  over  the  land,  destroy- 
ing, m  its  progress,  the  civil  government  of  the  State  in  all 
its  departments,  and  leaving  the  State  unrepresented  in  the 
Coogress  of  the  United  States.     The  State  was  without  civil 
government,  in  anarchy,  and  the  Congress  of  the  United 
States,  under  a  special  clause  of  the  Constitution  of  the  Uni- 
ted States,  (to  wit :  Art.  5th,  Sec.  4th,)  which  clothes  it, 
under  the  circumstances  existing,  with  the  power,  undertook 
^togaarantee  to  the  State  a  republican  government."    The 
^Qstitotion  of  1868  is  the  result.     It  was  made  under  a 
w  of  Congress,  by  direction  of  Congress,  under  the  eye  of 
Egress,  and  afler  it  was  made,  and  agreed  to  by  the  people 
^  Georgia,  under  the  direction  of  Congress,  it  was  specially, 
*^  by  solemn  Act  of  that  body,  agreed  to  by  the  United 
Shtes.    A  law  of  Congress,  of  June  25th,  1868,  declared 
^  Constitution  of  1868  such  a  Constitution  as  under  cer- 
^u  conditions  therein  mentioned.  Congress  would  accept  as 
P^viding  a  civil  government  of  the  State.     The  Constitu- 
^Q  of  1868  is  a  compact  on  the  part  of  the  United  States, 
^t  is  an  adjustment  of  the  political  relations  between  the 
^**te  and  the  United  States,  which  had  been  disturbed  by 
^e  i^olution.     It  was  the  settlement  of  a  great  political 
P'obleai,  a  treaty  of  peace  after  a  terrible  war.     It  was  the 
^^rcise,  on  the  part  of  both  the  State  and  the  United  States, 
^^  the  very  highest  political  powers  in  each  in  final  settle- 
^^t  and  adjustment  of  the  most  serious  complications.    One 
^  its  terms,  for  instance,  was  that  a  portion  of  the  proposed 
^^titutiom  should  be  formally  exscinded  from  that  instru- 
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ment.  Another  of  the  terms  was,  that  slavery  shoald  be 
prohibited,  and  certain  guarantees  made  to  certain  classes  of 
voters  ;  and  another,  that  the  State  should  agree  to  a  certain 
amendment  to  the  Constitution  of  the  United  States.  All  this 
the  State  of  Greorgia  has  done,  and  the  Congress,  for  the  United 
States,  agreed  that  the  Constitution  of  1868  should  go  into 
operation  as  the  Constitution  of  the  State. 

5.  That  Constitution,  by  the  power  which  is  vested  in  the 
people  of  Georgia,  and  by  the  power  of  every  kind  which  is 
vested  in  the  Congress  of  the  United  States,  declares  that  no 
Court  in  this  State  shall  have  jurisdiction  to  enforce  a  judg- 
ment against  the  homestead.  This  special  clause  was  one  of 
the  material  terms  of  the  adjustment  In  the  judgment  of 
many,  the  people  of  Georgia  would  never  have  agreed  to  the 
adjustment  had  it  wanted  this  provision. 

There  is  no  doubt  but  that  Congress  may,  if  it  please,  in 
the  exercise  of  any  of  its  powers,  pass  a  law  impairing  tlic 
obligation  of  contracts.  This  provision  does  not  apply  ex- 
cept to  the  States.  Evans  vs.  Eaton,  Pet.  C.  C,  822.  Tke 
Constitution  of  1868  is  an  Act  of  Congress.  Congress  te 
agreed  to  it.  This  agreement  was  in  the  exercise  of  one  of 
the  very  highest  of  its  political  prerogatives,  to  wit:  tie 
guaranteeing  to  a  State,  whose  government  had  gone  to  wreck 
in  a  revolution,  a  new  government  It  is  the  exercise  of  the 
political  powers  of  the  United  States  in  the  adjustment  of 
some  of  the  most  delicate  questions  and  gravest  complied' 
tions  which  have  ever  occurred  in  the  history  of  the  couotiy. 
According  to  the  views  of  some  of  our  gravest  statesmen,  the 
whole  reconstruction  policy  is  based  upon  that  clause  of  tte 
Constitution  which  authorizes  Congress  to  suppress  iDSO^ 
rections,  that,  as  to  Georgia,  where  the  whole  people  ^ 
declared  in  insurrection,  where  the  lines  of  the  State  ^ 
declared  by  Act  of  Congress  to  include  only  enemies^  ih* 
whole  Constitution  of  the  'United  States,  as  to  us,  waff  000- 
pended,  or  rather  merged  into  that  clause  which  autboiUB^ 
Congress  to  suppress  insurrections,  and  that  the  Beoonsini^ 
tion  Laws,  with  the  Acts  and  proceedings  thereunder,  are  W 
the  closing  up  of  the  suppression  of  the  great  insuife*^* 
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The  Constitution  of  1868  rightly  or  wrongly,  rests  upon 
Ae  authority  of  the  United  States.     It  is  not  simply  an  Act 
of  the  State,  and  if  this  Court,  or  any  Court,  holds  the  home- 
stead clause  void  it  will  hold  an  Act  of  Congress  void.     Nor 
is  the  particular  law  now  complained  of,  even*  upon  the  mere 
footing  of  an  Act  of  Congress,  under  its  general  power  to 
make  laws.     It  is  a  part  of  an  adjustment  of  the  very  gravest 
political  complications,  and  is  the  exercise  by  Congress,  not 
of  its  mere  legislative  power,  but  of  its  political  jurisdio* 
tioa    in  adjusting  the  terms  of  settlement  between  Georgia 
and  the  United  States,  of  the  very  highest  political  compli- 
cations. 

&•    For  myself,  I  do  not  see  how  it  is  possible  to  read  the 
hoiacstead  clause  in  the  Constitution,  and  for  a  moment  hes- 
itate to  understand  that  it  is  retroactive.     It  must  be  remem- 
^ted  that  the  framers  of  that  instrument  conceived  of  thcm- 
*c\ve8,a8  making  anew  government,  erecting  new  Courts, 
and  defining  with  precision  what  duties  the  said  Courts  and 
officers  should  perform,  and  what  powers  they  should  have. 
And  the  language  used  is  that  no  Court  or  ministerial  officer 
«nall  have  jurisdiction  or  authority  to  enforce  an^  judgment, 
Wecution  or  decree  against  the  property  so  set  apart.     "Any 
jadgment,  of  any  date,  from  any  Court."     The  language  is 
universal.     Such,  too,  was  the  understanding  of  the  Conven- 
^<>n,and  of  the  people  at  the  time.    So  fully  was  this  under- 
^^,  that  Mr.  Akerman,  perhaps  the  best  lawyer  in  the 
^vention,  ^d  one  thoroughly  at  one  with  the  general 
Pdicy  of  the  Convention,  as  appears  by  the  journal,  formally 
^oiMHinced,  when  the  whole  instrument  came  to  be  voted 
^^1  that  he  could  not  vote  aye,  because  of  the  relief  clause, 
^  6eoatMe  of  ike  retroactive  effect  of  the  homestead  proviaum, 
[iW  Journal  of  Convention • 

(» Some  stress  was  laid  in  the  argument  upon  the  last 

m  in  the  homestead  provision,  ^'  for  the  removal  of 

mces.^'    A  judgment,  it  was  said,  was  clearly  an 

ibrance/'  and  it  was  argued,  that  under  the  very  terms 

vhffff  authority  was  given  to  sell  for  the  removal  of 

ladbiiaeeB.    At  most,  it  was  argued^  the   language  is 
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ambiguous,  and  will  bear  that  constnictioD  as  wdl  as  anj 
other. 

There  is  not,  to  my  mind,  the  least  ambigaity,  and  any 
obscurity  from  the  use  of  the  words,  **  removal  of  incambruh 
ces/'  only  arises  from  a  hasty  reading  of  the  dause,  and  do( 
taking  this  phrase  in  connection  with  the  other  language. 
The  language,  ''  removal  of  incumbrances/'  like  the  other 
exceptions,  is  to  be  read  in  connection  with  the  woids,  ''no 
Court  or  ministerial  officer  shall  ever  have  jarisdietioQ  to 
enforce  any  judgment,  execution,  or  decree  against  the  prope^ 
ty,  except '' — what  ?  Except  a  j  udgment,  execution  or  decree, 
founded  upon  a  debt  due,  for  taxes ;  a  judgment,  execution  or 
decree  founded  on  a  debt  due  for  the  purchase-money,  etc., 
or  a  judgment,  execution  or  decree  founded  on  a  debt  diM^ 
(contracted)  for  the  removal  of  incumbrances. 

Each  of  the  exceptions  was  an  incumbrance,  there  might 
be  others — the  land  might  have  upon  it  an  incumbrance  oft 
widow's  dower,  or  some  friend  to  prevent  it  from  being  so^ 
may,  at  some  time,  have  paid  up  a  judgment  that,  as  the  Iff 
stood,  was  about  to  sell  it.  The  intent  was  to  put  the  persoB 
who  relieved  it  from  such  incumbrances  upon  the  same  M" 
ing  as  was  the  party  in  whose  hands  the  incumbrance  w* 
The  debt  thus  contracted  was  a  sort  of  purchase-monej  fe 
the  land,  since  it  was  only  by  the  debt  thus  contracted  tint 
there  was  any  land  lefl  to  take  a  homestead  out  of.  To  nj 
mind  this  is  the  clear  and  undoubted  meaning  of  the  phns^ 
and  indeed  it  is  only  by  adding  afler  the  wordf,  ''judgment) 
execution  or  decree,"  the  words,  ''founded  on  a  debt  doe  or 
contracted,"  that  any  of  the  exceptions  make  good  aeitf^ 
since  a  judgment  for  the  removal  of  an  incumbrance  wouU 
be  nonsense,  unless  it  were  a  decree  for  the  performanee<if 
an  act,  and  not  a  judgment,  at  all,  for  money.  The  senteofl^ 
when  complete,  taken  in  any  &ir  sense,  would  read,  "exeft 
a  judgment,  execution  or  decree,  founded  on  a  debtcuntraetel 
for  the  removal  of  incumbrances,"  and  if  this,  which  I  dusl^ 
is  only  giving  a  fair  and  reasonable  construction  to  thekB* 
guage,  be  done,  the  meaning  is  plain.  If  one  hold  a  deK 
wMch  was  contracted  for  the  purpose  of  removing  an  moDtt* 
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ance  from  the  property,  the  Coart  and  ministerial  offi 
ive  jurisdiotion  to  enforce  such  a  judgment 
Judgment  affirmed. 

Bbowk,  C.  J.,  concurred  as  follows : 

1.  The  same  propositions  which  are  announced  in  the  cas 
Shorter  v%.  Oobby  as  to  the  denial  of  jurisdiction  to  thi 
>iirte  of  this  StatCi  to  enforce  debts  for  slaves,  or  the  hire 
eieof,  are  equally  true  and  applicable  to  that  part  of  the 
iw  State  Constitution  which  secures  to  each  family  a  home- 
ly and  declares  that  no  Court  or  ministerial  officer  shall 
'er  have  jurisdiction  or  authority  to  enforce  any  judgment, 
Msree  (nt  execution  against  the  property  so  set  apart,  except 
3V  taxes,  etc.,  as  therein  excepted.  This  denial  of  jurisdio- 
Mm  applies  as  well  to  judgments,  decrees  and  executions 
Kiidend  prior j  as  subsequent,  to  the  adoption  of  said  Consti- 
tution. 

2.  Amidst  the  general  wreck  of  fortunes  and  destruction 

'  rights,  caused  by  the  war,  the  State,  by  her  Convention, 

died,  as  required  by  Congress,  to  form  a  new  State  govem- 

IM,  had  the  right  to  propose  this  measure  to  the  conquer- 

t  government,  which  had  the  power  to  approve  and  sanc- 

Vity  as  a  means  of  equalizing  losses  to  some  extent,  and 

flaining  and  inviting  population,  by  securing  to  each 

a  home,  free  from  old  liens,  which  were  expected  by 

^r  and  creditor  to  have  been  satisfied  by  property 

swept  away  by  the  deluge  of  destruction,  which 

opulent  and  proud  people  to  poverty,  and  drove 

verge  of  despair. 

lis  state  of  things  the  homestead  measure  was  a 

its  adoption  was  dictated  by  sound  public  poli- 

large  class  of  intelligent,  patriotic  citizens  and 

£rom  despondency,  by  placing  it  in  their  power 

le  useful  members  of  society,  and  by  honest 

of  frugality  and  economy,  to  maintain 

if  not  to  acquire,  even  in  a  greater  degree,  the 
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4.  Sound  public  policy  required  the  adoption  of  this  meas- 
ure as  part  of  the  terras  upon  which  the  State  was  to  be 
readmitted  to  her  rights  in  the  Union,  to  prevent  monopolies, 
and  the  reduction  of  a  large  majority  of  her  population  to  a 
condition  of  bankruptcy  and  vassalage.     While  rights  and 
property  of  every  other  description  had  been  lost  or  destroyed 
by  the  war,  to  have  held  that  judgments,  mortgages,  etc,  in 
the  hands  of  note-shavers  and  money-lenders  were  the  only 
property  tliat  had  been  insiwed  by  the  government,  and  that 
they  were  too  sacred  to  be  touched,  and  to  have  made  no  ar- 
rangement, with  the  assent  of  Congress,  in  readjusting  tbe 
status  of  the  State,  to  prevent  the  sale  by  the  sheriff  of  the  vast 
extent  of  territory  in  the  State  covered  by  these  old  liens,  at 
a  time  when  there  was  very  little  money  in  the  State  with 
which  to  pay  debts  or  to  purchase  property,  would  have  re- 
sulted in  the  sacrifice  of  the  lands  of  the  State  under  tbt 
sheriff's  hammer  and  their  purchase  by  a  few  wealthy  pe^ 
sons  and  companies,   which  would  have  built  up  a  lauded 
aristocracy  more  lordly  and  controlling,  and  much  more  ex- 
acting and  oppressive,  than  ever  existed  under  the  old  slaveiy 
system.     The  Convention  had  a  right  to  proi>ose  a  remed/y 
and  Congress  had  a  right  to  interpase  and  sanction  a  Consti- 
tution which  prevented  this  great  public  wrong.    In  tbe 
plenitude  of  its  power  over  the  conquered  State,  Congress 
did  so;  and  it  acted  justly  and  wisely  in  so  doing. 

5.  That  part  of  the  Constitution  of  this  State  which  denies 
to  the  Courts  jurisdiction  to  enforce  any  judgment^  execs' 
tion,  etc.,  against  the  homestead,  does  not  violate  the  tentk 
section  of  the  first  article  of  the  Constitution  of  the  Unite' 
States,  as  the  said  State  Constitution  was  formed  under  tk 
dictation  and  control  of  Congress,  as  the  representative  « 
the  conquering  government,  and  is  the  act  of  CongreaH^b* 
cause  it  derives  its  validity  from  the  sanction  of  GoogM 
and  not  from  the  free  choice  or  consent  of  the  State;  ib'" 
matters  not  whether  the  part  of  the  State  Constitatiooi^ 
under  consideration  was  dictated  by  Congress,  or  propoas'V 
the  Convention^  and  accepted  and  approved  by  Congtn^^ 
legal  effect  is  the  same^  as  the  whole  instrument  was  itf^ 
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and  of  no  force  till  it  was  approved  by  Congress ;  whosd 
power  is  not  limited  by  said  section  of  the  Constitution  of 
tbe  United  States. 

6.  It  is  not  the  business  of  the  Courts  to  inquire  whether 
the  homestead  is  larger  than  was  actually  necessary.  That 
was  a  question  for  the  consideration  of  the  Convention  which 
proposed  the  measure,  and  for  the  decision  of  the  Congress 
which  approved  and  ratified  it. 

7.  The  word  "incumbrances/*  in  the  1st  section  of  the  7th 
article  of  the  Constitution  of  this  State,  is  not  to  be  con- 
strned  in  its  broad  legal  sense,  and  to  embrace  adjudgments, 
decrees,  mortgages,  and  executions.  To  say  that  no  Court  or 
ministerial  officer  in  this  State  shall  ever  hav^e  jurisdiction  or 
authority  to  enforce  any  judgment,  decree  or  execution 
against  said  property  so  set  apart  as  a  homestead,  except  that 
they  may  enforce  all  "incumbrances  thereon,"  which  means 

.  any  and  all  judgments,  decrees  and  executions  which  may 
at  any  time  exist  against  the  same,  is  to  say  that  the  Conven- 
tion and  the  Congress  were  guilty  of  the  absurdity  of  deny- 
•  ^g  jurisdiction  in  all  such  cases  by  the  body  of  the  act,  and 
restoring  it  by  the  proviso  or  exception,  which  is  contrary  to 
all  true  rules  of  construction. 

8.  We  are  to  construe  this  part  of  the  Constitution  in  con- 
nection with  the  whole  instrument,  when  we  are  attempting 
^  ascertain  what  the  law-givers  meant.     Taking  the  whole 
^etlier  as  proposed  by  the  Convention,  all  jurisdiction  was 
^®uied  to  the  Courts  to  enforce  any  judgment,  execution,  or 
decree  rendered  upon  any  contract  made  prior  to  the  1st  June^ 
*865,  except  in  certain  excepted  cases.     Now,  it  seems  quite 
^*^r,  after  this  denial  of  jurisdiction,  that  they  did  not  in- 
*^dd,  by  the  use  of  the  word  "  incumbrances,"  in  the  section 
^Ow  under  consideration,  to  restore  the  jurisdiction  in  all 
^^^ea  where  it  might  authorize  the  sale  of  the  homestead,  the 
P*X)tection  of  which  was  one  of  the  special  objects  of  their 
*^bor  and  care. 


Vol*  xxxjx—29. 
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Warner,  J.,  dissenting. 

It  appears  from  the  record  in  this  case  that  Hardeman, the 
plaintitT  in  error,  had  obtained  a  judgment  against  Downer, 
the  defendant,  that  an  execution  had  issued  thereon,  whicb 
was  levied  on  Dawner's  land  for  satisfaction  thereof,  that 
Downer  claimed  a  homestead  in  the  land  under  the  first  sec- 
tion of  the  seventh  article  of  the  Constitution  of  1868,  whicii 
declares,  that  ^^each  head  of  a  family,  or  guardian,  or  trustee 
of  a  family  of  minor  children,  shall  be  entitled  to  a  home- 
stead of  realty  to  the  value  of  two  thousand  dollars  ia  spttk, 
and  personal  property  the  value  of  one  thousand  dollaisio 
specie,  both  to  be  valued  at  the  time  they  are  set  apart  AbI 
no  Courts  or  ministerial  officer  in  this  State,  shall  ever  hxn 
jurisdiction  or  authority  to  enforce  any  judgment,  decree^ ci 
execution  against  said  property  so  set  apart,  including  sod 
improvements  as  may  be  made  thereon  from  time  to  tioM^ 
except  for  taxes,  money  borrowed  and  expended  in  the  io- 
provement  of  the  homestead,  or  for  the  purchase-monejof 
the  same,  and  for  labor  done  thereon,  or  material  furoishii 
therefor,  or  removal  of  encumbrances  ihereonJ^  It  is  admitted 
in  the  record  that  the  plaintiff's  judgment  is  of  older  daUi^ 
the  constitutional  provision  above  cited,  securing  tothede 
fendant  a  homestead  in  his  property;  that  the  defendant  to 
not  sufficient  property  to  satisfy  the  plaintiff's  judgoent, 
besides  the  land  claimed  as  a  homestead ;  and  the  question 
presented  for  our  consideration  and  judgment  is,  whether  t^ 
provision  of  the  State  Constitution  is  a  valid  law  as  agaiofl^ 
the  plaintiff's  prior  judgment  debt  ?  How  stood  the  lawrf 
this  State  as  to  the  exemption  of  property  of  a  judgntfB^ 
debtor  from  levy  and  sale,  at  the  time  the  plaintiff's  contract 
was  made,  and  at  the  time  he  obtained  his  judgment  tbereos 
against  the  defendant  ?  The  2013th  section  of  the  Code 
declares  that  the  following  property  of  any  debtor  who  istk 
head  of  a  family,  sliall  be  exempt  from  levy  and  sale  ooder 
the  laws  of  this  State,  (to-wit :)  "  fifty  acres  of  land,  woO^ 
additional  ones  for  each  of  his  children  under  theilg^^'^ 
sixteen  years,  the  land  to  include  the  dwelling  houses  if  ^^ 
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same  and  improvements,  does  not  exceed  two  hundred  dol- 
larSy  one  farm  horse  or  mule,  one  cow  and  calf,  ten  head  of 
hogs,  and  fifly  dollars  worth  of  provisions,  and  five  dollars 
worth  additional  for  each  child,  beds,  bedding  and  common 
bedsteads  sufficient  for  the  family,  one  loom,  one  spinning 
wheel,  and  two  pairs  of  cards,  and  one  hundred  pounds  of 
Vmt  cotton,  common  tools  of  trade  for  himself  and  his  wife, 
equipments  and  arms  of  a  miltia  soldier  and  trooper's  horse, 
ordinary  cooking  utensils  and  table  crockery,  wearing  apparel 
of  himself  and  family,  family  Bible,  religious  works  and 
school  books,  family  portraits,  the  library  of  a  professional 
man  in  actual  practice  or  business,  not  exceeding  three  hun- 
dred dollars  in  value,  to  be  selected  by  himself."     It  is  a 
^^)H/!can(  Jaxi  that  these  several  exemption  laws,  passed  at 
different  times  by  the  Legislature  and  embodied  in  the  Code, 
were  enacted  to  operate  prospectively  so  as  not  to  interfere  with 
P(ui  tmUradSf  as  may  be  seen  by  reference  to  the  original 
ActSv 

If  there  could  have  existed  any  doubt  as  to  the  vested  legcU 
^k  of  the  creditor  to  recover  his  demand  from  the  debtor 
^Mv judgment,  there  certainly  can  be  none  after  judgment. 
"Final  judgments  are  such  as  at  once  put  an  end  to  the 
^on,  by  declaring  that  the  plaintiff  has  either  entitled  him- 
self, or  h&s  not,  to  recover  the  remedy  he  sues  for."     3d  Bl. 
CoQi.,  398.     **  A  contract  of  record  is  one  which  has  been 
declared  and  adjudicated  by  a  Court  having  jurisdiction,  or 
vhich  is  entered  of  record  in  obedience  to,  or  in  carrying  out 
<he  judgments  of  a  Court."     Revised  Code,  section  2674. 
^  A  judgment^  (says  Blackstone,)  in  consequence  of  some  suit 
Waetion  in  a  Court  of  justice,  is  frequently  the  means  otvesi" 
^Ihe  right  and  property  of  chattel  interests  in  the  prevail- 
party.     And  here  we  must  be  careful  to  distinguish  be- 
property,  the  r^ht  of  which,  is  before  vested  in  the 
and  of  which  only  possession  is  recovered  by  suit  or 
and  property  to  which  a  man  before  had  no  deter- 
title,  or  certain  claim,  but  he  gains  as  well  the  right 
'he  poaaession  by  the  process  and  judgment  of  the  law.   Of 
fivmer  8ort|  are  aU  debts,  and  chases  in  action  ;  as  if  a  man 
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gives  bond  for  twenty  pounds,  or  agrees  to  bay  a  hone  at  i 
stated  sum,  or  takes  up  goods  of  a  tradesman  apon  an  im- 
plied contract  to  pay  as  much  as  they  are  reasonably  worth; 
in  all  these  cases  the  right  accrues  to  the  creditor,  and  is  eon- 
pletely  vested  in  him,  at  the  time  of  the  bond  being  sealed,  or 
the  contract,  or  agreement  made ;  and  the  law  only  give 
him  a  remedy  to  recover  the  possession  of  that  rigjU  iriucb 
already,  in  justice,  belongs  to  him.''  2d  Bl.  Com.,  436.  If 
the  right  of  the  creditor  to  recover  his  debt  from  the  defend- 
ant was  a  vested  right  at  the  time  the  contract  was  mid^ 
according  to  the  general  principles  of  the  law,  much  wan 
was  it  a  vested  right  in  the  creditor,  when  he  had  obtained  i 
judgment  on  that  contract,  conclusively  establishing  his  legd 
right  to  recover  the  amount  specified  therein,  and  wbiek 
judgment,  under  the  law  of  this  State,  bound  the  propefij^ 
the  defendant  for  its  payment.  The  judgment  oneditor  intUi 
case  had  a  vested  right  under  the  law,  to  have  and  recover  tkt 
amount  of  his  judgment  debt  out  of  the  property  of  tke 
defendant,  which  was  not  exempt  by  the  laws  of  the  Stateit 
the  time  the  contract  was  made,  for  his  judgment  createdt 
lien  upon  that  property.  Can  this  provision  of  the  Constito" 
tion  have  a  retroactive  operation,  so  as  to  defeat  and  desftty 
Oiai  vested  legal  right  of  the  judgment  creditor  ?  It  is  tfiw* 
damental  principle,  that  all  laws  should  be  made  to  comineott 
in  future,  and  be  notified  before  their  commencement)  ww 
is  implied  in  the  term  ^^  prescribed  J*  Isfc  Bl.  Com.,  46.  1^ 
Revised  Code,  which  was  recognized  and  adopted  bytki 
Constitution  of  1868,  declares  that  "laws  prescribe  only fe 
the  future;  they  cannot  impair  the  obligation  of  contrti^ 
nor  generally  have  a  retrospective  operation.''  The  CodetM* 
effect  as  the  public  law  of  this  State  on  the  fiirst  day  of  i^ 
nary,  1863,  and  declares,  that  "All  rights,  or  obligatioMt^ 
duties,  acquired  or  imposed  by  exiMng  ^atcw  shall  remainMH 
and  binding,  notwithstanding  the  repeal  or  mod^aati^^ 
such  laws."  See  sections  2  and  6  of  the  Code.  It  isaiv 
settled  principle  of  the  Common  Law,  as  ancient  as  tbt'*^ 
itself,  that  a  statute  cannot  be  construed  so  as  to  haveaf^^ 
specHve  operation,  and  thereby  divest  or  destroy  a  vetliikgm 
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right.    Gilinore  vs.  Shutcr,  1st  Shower,  17  ;  Couch  vs.  Jef- 
fries, 4th  Burrows'  Rep.,  2460 ;  Dasli  vs.  Van  Kleeck,  7th 
John.  Rep.,  477.     In  the  case  of  Dash  vs.  Van  Kleeck,  Mr. 
Justice  Thompson  said :     *'  It  is  repugnant  to  the  first  prin- 
ciples of  justice,  and  the  equal  and  permanent  security  of 
rights,  to  take  by  law  the  property  of  one  individual,  without 
his  consent,  and  give  it  to  another.     The  principle  contended 
for  on  the  part  of  the  defendant  inevitably  leads  to,  and  some- 
times sanctions  3uch  a  doctrine.     For  if  the  plaintiff  can  be 
<l«prived  of  Aw  remedy  already  vested,  with  equal  propriety, 
might  he  be  compelled  to  refund  the  money,  had  he  actually 
"^ived  it.'*     The  principle  would  be  the  same  in  this  case. 
If  Downer,  the  defendant,  had  paid  Hardeman,  the  plaintiff, 
^he amount  of  his  judgment  debt,  he  might,  with  equal  jus- 
tice and  legal  propriety,  claim  the  right  to  have  the  money 
^Ittud  by  him  refunded  back,  as  to  claim  the  legal  right  to 
We  Ais  property,  which  was  bound  for  its  payment,  with- 
^^^am  from  the  reach  of  the  plaintiff's  legcU  process,  and 
appropriated  to  his  own  use  and  benefit  as  a  homestead.  >  The 
plaintiff  has  the  same  ler/al  right  to  subject  the  property  of 
the  defendant  claimed  as  a  homestead  to  the  payment  of  his 
Judgment,  as  he  would  have  had  to  retain  the  money,  if  it  had 
i^Q  paid  to  him  by  the  defendant. 

In  Wilkinson  vs.  Leland  et  al.,  (2d  Peters'  Rep.,  654,) 
•^r.  Justice  Story,  in  delivering  the  opinion  of  the  Court, 
^js:  "  We  know  of  no  case  in  which  a  legislative  Act  to 
'^anafer  the  property  of  A  to  B,  without  his  consent,  has 
^^Ver  beeii  held  a  constitutional  exercise  of  legislative  power 
any  State  of  the  Union.  On  the  contrary,  it  has  been 
itantly  resisted  as  inconsistent  with  just  principles  by 
judicial  tribunal  in  which  it  has  been  attempted  to  be 
itoxcedJ^  In  Wilder  vs.  Lumpkin,  Ath  Georgia  Bep.,  204, 
question  was  fulty  and  carefully  considered  by  this  Court, 
examining  the  fundamental  principles  of  the  common 
and  the  decisions  of  the  Courts  based  thereon,  this  Court 
anid  decided  that  retrospective  laws,  which  divest  pre- 
dy  acquired  rights,  (although  such  as  are  not  within  the 
Aibltion  of  the  Constitution  impairing  the  obligation  of 
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contracts,)  are  upon  the  same  position,  as  to  principle,  with 
ex  post  facto  laws,  and  if  enacted  by  the  Legislature,  will 
not  be  enforced  by  the  Courts,  and  are  void,  because  in  con- 
flict with  the  fundamental  principles  of  our  Government    It 
would  be  a  mere  waste  of  time  to  attempt  to  illustrate  more 
clearly  and  satisfactorily  the  fundamental  principles  of  the 
law,  as  applicable  to  retroactive  legislation,  than  is  fomished 
in  the  report  of  that  case.  -  The  Constitution  of  1868,  in 
which  this  homestead  provision  is  found,  declared  and  adopt- 
ed certain  fundamental  principles  for  the  government  of  the 
people  of  this  State.     The  first  section  of  the  first  article  of 
the  Constitution   declares  that   *'  protection  to  person  ukI 
property  is  the  paramount  duty  of  government,  and  shall  be 
impartial  and  complete.*'    The  fifth  section  of  the  fifth  arti- 
cle of  that  Constitution  declares  that  "the  right  of  the  people 
to  appeal  to  the  Courts  shall  never  be  impaired"    The  twenty" 
sixth  section  of  the  first  article  of  that  Constitution  declare 
that  "  laws  shall  have  a  general  operation,  and  no  geneni 
law  affecting  private  rights  shall  be  varied  in  any  particoltf 
by  special  legislation,  except  with  the  free  consent,  in  writ'mgt 
of  all  persons  to  be  affected  thereby.'' 

In  view  of  the  fact  that  the  fundamental  principles  of  the 
common  law  before  cited,  as  well  as  the  provisions  of  tn* 
Code,  (which  were  recognized  and  adopted  by  the  Constita- 
tion  of  1868,)  forbid  retrospective  legislation,  and  in  view" 
the  further  fact,  that  to  take  the  property  of  one  man,  witr 
out  his  consent,  and  give  it  to  another,  and  deny  him' 
remedy  in  the  Courts,  is  in  violation  of  the  fundamental  pn^ 
ciples  as  declared  by  that  same  Constitution,  I  am  nh^ 
tant  to  believe  that  such  gross  and  flagrant  injustice  was  i** 
tended  to  be  done  by  the  first  section  of  the  seventh  artiA 
which  makes  provision  for  a  homestead,  and,  therefin^** 
ought,  as  a  Court,  in  all  decency,  to  presume  that  it  wtf*" 
intended  by  the  framers  thereof  to  have  a  retrogpeothe^f^ 
tion,  but  be  only  applicable  to  such  judgments  aa  mft^' 
obtained  on  contracts  made  after  its  adoption.  But  a*!''*, 
ity  of  this  Court  hold  that  the  words  "  any  jadgmaal'  ••j 
broad  enough  to  include  judgments  obtained  befor€f^  ^] 
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i  ajteTy  its  adoption^  and  thus  nvMfy  and  destroy  the  judg- 
ent  creditor's  vested  legal  rights  altogether.  The  practical 
fed  of  the  decision  of  a  majority  of  the  Court  is  to  confis- 
ie  the  judgment  creditor's  "property  and  vest  it  in  the 
sfendant  as  his  homestead.  There  can  be  no  doubt  that  the 
dgment  creditor  had  a  vesl^  legcd  right  to  have  his  debtor^s 
*operty  appropriated  to  the  payment  of  his  debt,  and  which, 
honesty  and  fair  dealing,  justly  belonged  to  him,  but  under 
le  construction  given  to  the  Constitution  by  the  majority  of 
le  Court,  that  property  is  taken  from  the  judgment  creditor, 
iOiotd  his  consent,  and  vested  in  the  debtor.  To  give  to  the 
rst  section  of  the  seventli  article  of  the  Constitution  a  retro- 
i&ce  operation  so  as  to  include  judgments  on  contracts  made 
nor  to  its  adoption,  then,  it  is  ex  post  facto  in  its  character, 
ad  is  violative  of  the  fundamental  principles  of  the  social 
mnpact,  as  was  held  by  this  Court  in  Wilder  vs,  Lumpkin, 
lefore  cited,  and  ought  not  to  be  enforced  by  the  Courts. 

Bat  if  it  was  intended  to  embrace  judgments  on  contracts 
Blade  prior  to  its  adoption,  as  the  majority  of  this  Court 
kolds,  then  this  provision  of  the  State  Constitution  is  in  vio- 
ktion  of  the  tenth  section  of  the  first  article  of  the  Consti- 
Won  of  the  United  States,  which  declares  that  "  no  State 
1  pass  any  law  impairing  the  obligation  of  contracts." 
ough  the  Constitution  of  a  State  is  its  fundamental  law, 
it  is  a  law  of  the  State,  and  if  any  of  its  provisions 
ir  or  destroy  the  obligation  of  emsting  contracts,  it  is  as 
within  the  prohibition  of  the  Constitution  of  the  Uni- 
tes as  any  other  law  of  the  State,  and  to  that  extent  is 
ad  void.  The  first  section  of  the  seventh  article  of 
titation  of  1868,  not  only  impairs  the  obligation  of 
made  prior  to  its  adoption,  but  in  all  cases  where 
8  property  does  not  exceed  in  value  the  sum  of 
(iioasand  dollars  in  specie,  it  destroys  that  obligation 
denial  to  one  of  the  contracting  parties  aU  remedy  for 
ent  under  the  laws  which  existed  at  the  time  the 
mas  made.  In  this  case,  the  record  discloses  the  fact 
jhfimdant  has  not  sufficient  property  to  satisfy  the 
%  Judgment^  besides  the  land  claimed  as  a  home- 
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stead.     In  the  44th  number  of  the  Federalist,  Mr.  Madisc 
denounced   laws   impairing  the  obligation  of  contracts  \ 
among  those  not  only  violatiiig  the  Qmstitutiony  but  oontrai 
to  the  first  principles  of  the  social  compact,  and  to  every  prii 
ciple  of  sound  legislation.     In  the  case  of  the  Planter 
Bank  vs.  Sharp  et  ai.,  (6th  Howard's  Rep.,  319,)  the  L^ii 
lature  of  Mississippi  had  passed  a  law  prohibiting  the  ban 
from  transferring,  by  indorsement  or  otherwise,  any  not< 
bill,  or  other  evidence  of  debt,  and  declared  that  if  it  shoal 
appear  in  evidence,  upon  the  trial  of  any  action,  upon  ao 
such  note,  bill,  or  other  evidence  of  debt,  that  the  same  wa 
transferred,  the  same  shall  abaJte  on  the  plea  of  the  defend 
ant,  and  the  question  in  the  cade  was,  whether  this  Act  o 
the  Legislature  which  deprived  the  plaintiff,  who  sued  upoi 
a  note  made  prior  to  the  passage  of  the  Act,  and  trausferra 
by  the  bank,  of  all  reraedy  to  collect  it,  was  within  the  con 
stitutional  prohibition  against  impairing  the  obligation  c 
contracts.     Mr.  Justice  Woodbury,  in  delivering  the  opinio: 
of  the  Court  in  that  case,   says :     "  When  every  form  o 
redress  on  a  contract  is  taken  away,  it  will  be  difficult  tose 
how  the  obligation  of  it  is  not  impaired^     If  any  right  or 
power  be  left  under  the  note  by  this  Act  after  a  transfer  is 
made,  it  is  of  no  use  where  it  cannot  be  enforced  and  so 
benefit  derived  from  it,  but  an  action  abated  toties  quoiiih^ 
often  as  it  is  instituted.     In  the  mildest  view  a  new  disabiUl 
is  thus  attached  to  an  old  contract,  and  its  value  and  nsefiu' 
ness  restricted,  and  these  of  course  impair  it.     One  of  ^ 
tests  that  a  contract  has  been  impaired  is,  that  its  valvn^  it^ 
by  legislation,  been  diminished.     It  is  not,  by  the  GoofititB' 
tion,  to  be  impaired  at  ail.     This  is  not  a  question  of  clegi«4 
or  manner,  or  cause,  but  of  encroaching  in  any  respedoB^ 
obligation,  dispensing  with  any  pari  of  its  force."    Aff^  , 
the  learned  Judge  says,  at  page  328,  ^'but  where  AM>  j 
acquisitions  are  attempted  to  be  exonerated,  and  the  dkAtlf 
extended  to  the  debt  or  contract  itself,  if  done  by  the  jMi 
it  must  not  as  here  apply  to  past  contracts,  or  it  is  im^ 
impair  their  obligation.     Congress  alone  can  do  OiMp^ 
prior  contracts,  by  means  of  an  express  permiasioD  h^- 
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Constitution  to  pass  uuiform  laws  on  the  subject  of  bank- 
raptcy,  which  laws  may^  in  that  way,  be  made  to  reach  past 
Migatiom.'^  Again,  ^t  page  330,  *^  And  if  in  professinff  to 
alter  tke  remedy  only,  the  duties  and  rights  of  the  contract  it- 
self are  changed  or  irapaired,  it  comes  just  as  much  within 
the  spirit  of  the  constitutional  prohibition.  Thus,  if  a  rem- 
edy \b  taken  entirely  away,  as  here,  or  clogged  by  condition  of 
any  kind,  the  right  of  the  owner  may  indeed  subsist,  and. be 
acknowledged,  but  it  is  impaired;  and  the  test,  as  before  sug- 
gested, is  not  the  extent  of  the  violation  of  the  tract,  but  the 
fa(ithat  in  truth  its  obligation  is  lessened,  in  however  small 
a  particular,  and  not  merely  altering  or  regulating  ^^  remecly 
afow." 

In  the  case  of  Currau  vs.  The  State  of  Arkansas  et  a/., 
(16th  Howard's  Reports,  304,)  the  constitutionality  of  the 
legislative  Acts  of  the  State  of  Arkansas  were  considered  and 
^judioated.  The  suit  was  instituted  by  a  billholder  against 
^^  Bank  of  the  State  of  Arkansas  to  recover  the  value  of 
the  bills  of  the  bank  held  by  him.  The  State  was  the  sok 
owner  and  stockholder  of  the  corporate  funds  of  the  bank. 
Subsequently  to  the  issuing  of  the  bills  held  by  the  plaintiff, 
the  Legislature  of  that  State  passed  an  Act  by  which  a  por- 
tion of  the  specie  funds  of  the  bank  were  appropriated  to  pay 
the  members  of  the  Legislature.  Other  Acts  were  passed 
appropriating  the  funds  and  property  of  the  bank  to  the  use 
9f0ie  State,  whereby  it  became  insolvent,  and  the  question 
^M,  whether  the  State  Legislature  had  the  constitutional 
power  to  pass  these  several  Acts,  and  whether  in  doing  so 
the  obligation  of  the  contracts  made  with  the  billholders 
^^  impaired  thereby.  Mr.  Justice  Curtis,  who  delivered  the 
opinion  of  the  Court  in  that  case,  says,  "  The  plaintiff  was 
f^  bearer  of  bills  of  the  bank,  by  each  of  which  the  bank 
Promised  to  pay  him  on  demand  a  certain  sum  of  money. 
Of  course  these  payments  were  to  be  made  out  of  ihe  property 
of  the  bank.  By  the  laws  of  the  State  existing  when  these 
<»ntracts  were  made,  their  bearer  had  the  right,  by  legal  pro- 
^,  to  compel  their  performance  by  the  levy  of  an  execution 
^^  the  goods,  chattels,  lands  and  tenements  of  the  bank« 
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Such  were  these  contracts  and  their  obligationSy  and  it  would 
seem  to  require  no  argument  to  prove  that  a  law  authorizing 
and  requiring  such  a  corporation  to  distribute  its  property 
among  its  stockholders,  or  transfer  it  to  its  8ok  stockholder, 
leaving  its  bills  unredeemed,  would  impair  the  obligation  of 
the  contracts  contained  in  those  bills/'     Again,  at  page  312, 
the  Court  say:    "In  our  judgment  a  law  distribating  the 
property  of  an   insolvent  trading  or  banking   corporation 
among  its  stockholders,  or  giving  it  to  strangers,  or  seizing  it 
to  the  use  of  the  State,  would  as  clearly  impair  the  obligation 
of  its  contracts  as  a  law  giving  to  the  heirs  the  effects  of  a 
deceased  natural  person  to  the  exclusion  of  Ats  creditors  would 
impair  the  obligation  of  his  contracts.''     Again,  on  page  319, 
the  Court  say<    "  If  this  law  had  only  contained  the  first 
section,  vesting  the  real  property  of  the  bank  in  the  Stat^ 
and  providing  no  remedy  by  which  this  complainant,  as  a 
creditor  of  the  bank,  could  reach  it,  we  think  it  would  ha\'e 
impaired  the  obligation  of  his  contracts.     True,  it  does  not 
touch  the  right  of  action  against  the  bank,  it  only  withdra0 
the  real  property  from  the  reach  of  legal  process,  and  thus 
affects  the  remedy.     But  it  by  no  means  follows,  because  a 
law  affects  only  the  remedy  that  it  does  not  impair  theoWi- 
gation  of  the  contract     The  obligation  of  a  contract,  in"*^ 
sense  in  which  those  words  are  used  in  the  Constitution, »« 
that  duty  of  performing  it  which  is  recognized  and  enfa^ 
by  the  laios.     And  if  the  law  is  so  changed  that  the  means  w 
legally  enforcing  (his  daty  are  materially  impaired,  theoWi" 
gation  of  the  contract  no  longer  remains  the  same.    TbiaW 
been  the  doctrine  of  this  Court  from  a  very  early  period. 
See  Van  Hoffman  vs..  The  City  of  Quincy,  4th  Walh* 
Hep.,  550,  to  the  same  point.     According  to  the  fiindamaB** 
principles  of  the  law,  as  stated  by  Blackstone^  the  jadgiB^ 
creditor  in  this  case  had  an  absolute  vested  legal  right  to  i^ 
cover  the  amount  of  his  judgment  debt  out  of  the  propertl^ 
his  judgment  debtor,  and  under  our  law,  that  judgmeDt  h^ 
his  property  for  its  payment,  created  a  specific  lien  up(mir 
that  purpose.    This  homestead  provision  in  the  Constili*'* 
of  1868  withdraws  that  property  from  the  reach  othgij^ 
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3eBs  to  satisfy  that  judgment  debt^  which  the  Supreme  Court 
3f  the  Uaited  States,  in  Curran  vs.  The  State  of  Arkansas, 
before  cited,  expressly  decide  cannot  be  done  without  a  moh^ 
ion  of  the  Federal  Constitution. 

The  cases  decided  by  the  Supreme  Court  of  the  United 
States,  in  regard  to  laws  impairing  the  obligation  of  contracts, 
nrere  fully  examined  and  reviewed  in  the  case  of  Aycock  d 
sH,  V8.  Martin,  37ih  "Oa.  R,,  124,  and  in  my  dissenting  opinion 
in  the  case  of  Outts  A  Johnson  vs.  Hardee,  S8th  Ga.  R.,  381. 
The  legal  propositions  asserted  and  enunciated  by  the  ma- 
jority of  the  Court,  in  the  case  last  cited,  are  directly  in 
9onfliot  with  the  decisions  of  the  Supreme  Court  of  the  United 
States,  to  which  reference  has  already  been  made ;  indeed, 
lihey  would  seem  to  be,  from  a  careful  examination  of  them, 
wjbffy  irreeonoiUaile.  Perhaps  the  decision  of  the  majority 
of  this  Court  in  CuUs  &  Johnson  vs,  Hardee,  should  be  en- 
titled to  the  ffreater  weight,  in  expounding  the  Constitution 
of  the  United  States,  if  it  was  not  for  the  fact,  that  the 
dedsions  of  the  Supreme  Court  of  the  United  States  are  bind- 
hg  avthority  upon  the  State  Courts,  on  that  question.  What- 
ever may  have  been  said  in  the  several  cases  decided  in  the 
Supreme  Court  of  the  United  States,  from  Fletcher  &  Peck, 
liown  to  the  case  of  Van  Hoffman  vs.  the  City  of  Quinoy,  in 
'^  Wallace,  in  regard  to  the  power  of  States  to  legislate 
m  the  remedy,  the  judgments  of  that  Court  have  been 
tiform,  that  no  State  law  was  valid  which  invaded  any  sub- 
itial  legal  right,  which  attached  to  the  contract  at  the  time 
'^f9B  made,  and  that  if  it  did  invade  such  legal  right,  it  im- 
the  obligation  of  the  contract  within  the  true  intent 
meaning  of  the  Constitution,  whether  it  was  done  under 
pretext  of  regulating  the  remedy,  or  otherwise.  The 
itr  of  this  Court,  in  OtUts  A  Johnson  vs.  Hardee^  held, 
the  State  had  the  undoubted  right  to  change,  modify, 
the  nature  and  extent  of  the  remedy,  provided  a  sub- 
remedy  is  left  to  the  creditor,  so  long  as  the  State 
^IM  deny  to  her  Courts  jurisdiction  of  contracts/'  But 
ise  the  State  denies  all  remedy  to  the  creditor,  by 
to  her  Courts  jurisdiction  to  enforce  his  judgment 
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against  the  property  of  the  debtor.  The  reasonable  eooclu- 
sioa  would  have  been,  that  the  majority  of  the  Court,,  in 
accordance  with  their  ruling  in  Cutis  &  Johnson  vs.  Hardee, 
would  have  held  this  law  of  the  State^  which  denies  all  remedy 
to  the  creditor,  unconatUtUional. 

But  when  there  is  a  will  to  nullify  this  salutary  provision 
of  the  Constitution,  some  way  will  be  found  to  do  it,  and  that 
way,  on  the  present  occasion,  is  to  assume  that  Georgia  was 
not  a  State  in  the  Union  at  the  time  of  the  adoption  of  the 
Constitution  of  1868 ;  that  the  adoption  and  ratification  of 
the  Constitution  of  1868,  was  the  act  of  Congress,  and  not 
the  act  of  the  State,  and  that,  therefore,  the  tenth  section  of 
the  first  article  of  the  Constitution  which  declares  that,  '^no 
State  shall  pass  any  law  impairing  the  obligation  of  contracts/' 
has  no  application  to  Georgia  as  a  State,     When,  and  where^ 
according  to  this  assumed  theory  of  the  majority  of  the  Coart-^ 
did  Congress  derive  the  power  to  repudiate  and  confiscate  the 
lawftUy  individual  contracts  of  private  indviduals — their  pri^ 
vaJte  property.     If  Georgia  was  not  a  State  in  the  Union  at 
the  time  of  the  adoption  and  ratification  of  the  Constitatioo 
of  1868,  what  was  ^he  ?    If  not  a  State  in  the  Union  at  that 
time,  when  did  she  become  so  ?    The  historical  records  of 
the  country  show,  that  on  the  9th  day  of  July,  1778,  the 
State  of  Georgia  became  a  member  of  "The  United  Statesrf 
America,^'  by  the  articles  of  confederation  entered  into  on  tbtt 
day,  that  on  the  17th  day  of  September,  1787,  the  State  of 
Georgia,  for  the  purpose  of  forming  a  more  perfed  Uviff^ 
than  that  which  then  existed  between  the  States,  vclwiioBi^ 
entered  into  an  executed  irrevocable  compact,  which  is  ftisil' 
iarly  known  as  "  The  Constitution  of  the  United  Statei. 
The  State  of  Georgia  then,  ever  since  the  adoption  and  rati' 
fication  of  the  Federal  Constitution,  has,  and  does  now,  CDS' 
stitute  an  integral  part  of  the  political  sovereignty  of  tb 
Government  of  the  United  States  of  America.     It  is  tntf^f* 
stated  by  the  majority  of  the  Court,  that  the  State  oSQwfii 
in  1861,  attempted  to  secede  from  the  Federal  Union,  W* 
is  equally  true,  that  she  failed  to  do  so.    My  own  yiefHi^ 
to  the  l^al  right  of  the  State  to  secede  from  the  UnioO|  trt^ 


ATLANTA,  JUNE  TERM,  1869.  461 


Hardeman  vs.  Downer. 


fully  expressed  in  the  case  of  Chancely  vs.  Ballet/,  S7th  Oa. 

B,f  532^  and  will  not  be  again  repeated  here.     It  is  said  by 

a  majority  of  the  Court,  that  Georgia  was  a  conquered  State. 

If  sli  e  was  a  conquered  State,  she  was  a  conquered  State  in 

the  Union,  and  not  a  conquered  State  out  of  the  Union.    Nor 

w  it  true,  as  assumed  by  the  majority  of  the  Court,  that  the 

Reconstruction  Acts  of  Congress  recognized  the  State  as  being 

Old  of*  the  Union,  but  on  tKe  contrary,  she  is  recognized  as  a 

State    an  the  Union,  without  any  legal  State  Government,  But 

]nde[>^Ddent  of  all  these  considerations,  the  Convention  of 

186^    -repealed  the  pretended  Ordinance  of  Secession,  which  is 

sup{x>sed  by  some  to  have  taken  the  State  out  of  the  Union, 

whiel:^  repealing  Ordinance  of  1865  was  expressly  re-adopted 

and    <^4)nfirmed  by  the  Convention  of  1868.     So  that  there 

was  xr^cD  pretext  for  saying,  that  the  State  was  out  of  the  Union 

at  tk^  time  of  the  adoption  of  the  Constitution  of  1868,  by 

reasoxi  of  the  pretended  Ordinance  of  Secession,  for  that  had 

been    9-epea/ed.     Besides,  it  is  provided  in  the  11th  paragraph 

of  th^  11th  article  of  the  Constitution  of  1868,  that  Congress 

migf^    accept  the  same  with  "  any  qualifications  or  conditions," 

and    Si  till  the  Government  formed  bv  it  should  nevertheless 

exist      3ind  continue  as  the  Government  of  this  State,  which 

negatiives  the  idea,  that  the  adoption  of  the  Constitution  was 

the  (tGt  of  Congress,  and  not  the  voluntary  act  of  the  State 

Convolution,  which  made  and  submitted  it  to  Congress  for 

aocept;3nce,  on  the  terras  and  conditions  expressed  therein. 

The  Oonstitution  of  the  United  States  is  the  supreme  law  of  the 

land^  and  the  State  of  Georgia,  when  she  adopted  and  ratified 

the  Oonstitution  of  1868,  was  as  much  bound   by  its  pro- 

visiotig  as  any  other  State  in  the  Union,  and  if  any  one  of  the 

P>*o>^isions  of  the  State  Constitution  violate  the  paramount  law 

of  the,  land,  the  Courts  are  bound  to  declare  such  provisions 

w^^ined  therein,  null  and  void.     That  the  first  sectioh  of 

theBeventh  article  of  the  Constitution  of  1868  does  violate 

the  tenth  section  of  the  first  article  of  the  Constitution  of  the 

United  States,  which  declares  that,  **  no  State  shall  pass  any 

*^w  impairing  the  obligation  of  contracts,"  when  applied  to 

the  case  of  the  judgment  creditor  as  made  by  the  record  novv 
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before  the  Courts  is  quite  apparent.     It  comes  clearly  within 
the  mischief  which  that  prohibition  was  intended  to  remedy. 
In  Sturgis  vs.  Crowninshield,  4th^Wheaton,  page  122,  Chief 
Justice  Marshall  said,  ^'  The  Convention  intended  to  estab- 
lish a  great  principle,  that  contracts  should  be  intnolaUt 
The  Constitution  therefore  declares  that  no  State  shall  pass 
"any  law  impairing  the  obligation  of  contracts/'    Those 
rules  of  construction,  which  have  been  consecrated  by  the 
wisdom  of  ages,  compel  us  to  say  that  these  wwds  prohibit 
the  passage  of  any  law  discharging  a  contract  without  per- 
formance.    In  that  same  case  the  Chief  Justice  said,  "it  was 
not  necessary,  nor  would  it  have  been  safe,  had  it  even  beeo 
the  intention  of  the  framers  of  the  Constitution,  to  prohibit 
the  passage  of  all  insolvent  laws,  to  enumerate  particular 
subjects  to  which  the  principle  they  intended  to  establish 
should  apply.    The  principle  was  the  inviolability  of  contracts. 
This  principle  was  to  be  protected,  in  whatsoever  form  it 
might  be  assailed.     To  what  purpose  enumerate  the  parUea^ 
lar  modes  of  violation,  which  should  be  forbidden,  when  it 
was  intended  to  forbid  all  ?"     An  obiter  dictum  of  Chief  Jus- 
tice Taney,  in  Bronson  vs.  Kinzie,  1st  Howard's  Rep.,  316» 
has  been  relied  on  in  support  of  the  right  of  a  State  tops* 
exemption  laws  affecting  past  contracts.     But  when  reex- 
amine the  qualifying  expressions  contained  in  the  latter  part 
of  the  opinion,  at  page  321,  it  cannot  fairly  be  presuioe^ 
that  the  Chief  Justice  intended  to  sanction  that  doctriDeto 
the  extent  which  is  claimed.     "  Mortgages,  (says  the  Chio 
Justice,)  made  since  the  passage  of  these  laws,  must  undouU^ 
edly  be  governed  by  them,  for  every  State  has  the  power  4<> 
prescribe  the  legal  and  equitable  obligations  of  a  oontraci^ 
be  made  and  executed  within  its  jurisdiction.     It  may  exeinf^ 
any  property  it  thinks  proper  from  sale  for  the  paymeot  of* 
debt,  and  may  impose  such  conditions  and  restrictions  uf^ 
the  creditor  as  its  judgment  and  policy  may  dictate.   ^ 
all  future  contracts  would  be  subject  to  such  protkionMf^ 
they  would  be  obligatory  upon  the  parties  in  the  Conili* 
the  United  States,  as  well  as  those  in  the  State."    1m9^ 
State  of  New  York,  at  a  time  when  the  laws  were  fiowV 
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ibly  administered  there,  the  case  of  Quackenbash  vs. 
8  was  decided,  in  which  it  was  held,  that  statutes  not 
ms  retrospective,  should  not  be  construed  to  effect  past 
ictions,  especially  where  such  construction  would  work 
ice ;  and  that  an  Act  to  exempt  certain  property  from 
S8  and  sale  on  execution,  does  not  affect  executions  for 
contracted  before  its  passage ;  but,  if  the  Act  admits  of 
ODstruction,  it  was  held  to  be  in  conflict  with  the  pro- 
I  of  the  Constitution  of  the  United  States,  forbidding  a 
from  passiag  any  law  impairing  the  obligation  of  con- 
.     1st  Denio's  Rep.,  128.     Although  this  case  is  not 
ng  authority  upon  this  Court,  it  is  cited  for  its  sound 
ling  and  inflexible  adherence  to  the  fundamental  prin- 
I  of  the  law  as  applicable  to  the  inviolability  of  contracts. 
jB  case  now  before  us  the  plaintiff's  rights  under  his 
oent,  are  not  only  impaired  by  this  law  of  the  State,  but 
mbrayed  by  the  denial  of  all  remedy  to  enforce  the  same 
it  the  property  of  the  defendant.     In  other  words,  this 
iiion  of  the  State  Constitution,  according  to  the  con- 
&>n  given  to  it  by  the  majority  of  the  Court,  discharges 
laintiff's  contract  without  performancey  which  Chief  Jus- 
Ifarshall  says,  in  Sturgis  vs.  Crowninshield,  the  Con- 
kkm  of  the  United  States  prohibits^  and  that  those  rules 
■Btruction,  which  have  been  consecrated  by  the  wisdom 
compelled  that  Court  to  say  so.     Inasmuch  as  the  first 
of  the  seventh  article  of  the  Constitution  of  1868  (as 
ed  by  the  majority  of  this  Court,)  denies  jurisdiction 
urts  of  the  State  to  enforce  any  judgment,  execution 
against  the  property  of  the  defendant  set  apart  as  a 
y  founded  or  obtained  on  contracts  made  prior  to 
on  thereof,  it  is  repugnant  to  the  Constitution  of 
States,  and  therefore  void.   The  Superior  Courts  of 
have  jurisdiction  to  enforce  such  contracts  conferred 
by  the  third  section  of  the  fifth  article  of  the  Con- 
1868.     By  that  section  exclusive  jurisdiction  is 
,ifae  Superior  Courts  in  cases  of  divorce,  in  cases 
titles  to  land,  and  equity  cases ;  and  said  Courts 
Joriadtction  ''  in  all  other  cases/'  except  as  herein- 
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after  provided.     The  exception  as  to  the  homestead,  as  pro- 
vided in  the  first  section  of  the  seventh  $irticle,  being  ro/rf, 
as  to  contracts  made  prior  to  its  adoption^  as  has  been  already 
shown,  it  follows  that  the  Superior  Courts  have  jurisdiction 
to  enforce  the  plaintiff^s  contract  against  the  property  of  the 
defendant,  under  the  laws  of  the  State,  as  the  same  existed  at 
the  time  the  contract  was  made,  it  being  one  of  those  '^  civil 
cases"  of  which  the  Superior  Courts  have  jurisdiction,  by 
the  third  section  of  the  fifth  article  of  the  Constitution  of 
1868.     The  first  section  of  the  seventh  article  of  that  Con- 
stitution, so  far  as  the  same  relates  to  prior  obligations  and 
contracts  being  void,  so  far  as  it  denies  jurisdiction  to  the 
Courts  to  enforce  them,  the  general  jurisdiction  conferred 
upon  the  Superior  Courts  "in  all  other  civil  cases ''  is  not 
taken  away  or  defeated  thereby,  and  tli/  Superior  Court  has 
jurisdiction  to  enforce  such  coptracts,  as  provided  by  the  lanw 
of  the  State  at  the  tiinc  such  contracts  were  made.    This  ruling 
is  in  accordance  with  the  fundamental  principles  of  the  Con- 
stitution of  1868,  as  expressly  dedarcd  therein j  that  "prote^ 
tion  to  person  and  property  is  the  paramount  duty  of  Gov- 
ernment, and  shall  be  impartial  and  complete"     Can  it  be 
said  that  protection  to  property  is  impartial  and  comflf^ 
when  the  property  of  one  man  is  taken  from  him,  and  given 
to  another,  without  his  consent,  and  all  rem^y  denied  hi® 
to  enforce  his  legal  rights?     Again,  it  is  declared  to  be  one 

of  the  fundamental  principles  in  the  Constitution  of  iSM) 
that  "  the  right  of  the  people  to  appeal  to  the  Courts  ^ 
never  be  impaired."  How  far,  and  to  what  extent,  the  pla^^ 
tiff's  right  to  appeal  to  the  Courts  has  been  impaired  in  thtf 
case,  under  the  decision  of  the  majority  of  the  Court  in  coO" 
struing  the  first  section  of  the  seventh  article  of  this  same 
Constitution,  the  record  furnished  the  most  conclusive evidti^ 
But  it  has  been  said  that  a  great  necessity  existed,  grpwiD? 
out  of  the  results  of  the  war,  which  would  justify  andfitf** 
tion  the  violation  of  these  great  fundamental  principle  • 
government  and  constitutional  law.  Those  who  niakei"» 
assertion  should  always  remember  that  both  creditor  •*» 
debtor  were  equal  sufferers  by  the  calamities  of  the  war.  i** 
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Liners  of  the  Federal  Constitution  had  just  emerged  from 
leven  years'  war,  and  well  knew  the  evils  which  resulted 
irefrom,  and  the  general  demoralization  of  society,  in  re- 
rd  to  performing  their  contracts.  If  we  may  believe  the 
itemporaiy  expounders  of  that  Constitution,  one  of  the 
dn  objects  of  those  who  framed  it  was  to  provide  against 
d  prevent  the  very  state  of  things  which  is  now  attempted 
be  carried  into  effect  by  a  majority  of  this  Court.  When 
3y  declared  that  '^no  State  shall  pass  any  law  impairing 
B  obligation  of  oontraots/'  and  required  the  members  of 
B  legislative,  executive,  and  judicial  officers  of  each  State, 
be  bound  hy  oaih  to  support  it,  they  thought  they  had 
wmplished  their  otgect.  It  has  been  praxstically  demon* 
mted,  however,  that  they  were  entirely  mistaken.  This 
itement  is  made  without  any  *^  pharisaical  pretensions/^  but 
Duply  because  it  is  ^  truth.  It  has  been  said  that  ''  history 
(peats  itself."  It  is  a  well  known  historical  fact  that  a  cer- 
dn  portion  of  the  records  of  this  State  were  publidy  burnt 
rith  fire  drawn  from  heaven.  I  have  labored  to  the  best  of 
ij  ability  to  preserve  and  protect  the  records  of  this  Court 
RHa  a  similar  fate  in  the  fiUure.  My  object  has  been  to 
Vlhf'uUy  perform  my  constitutional  obligations  to  God  and 
9  country,  and  to  keep  my  judicial  record  untarnished, 
|)|ie8eare  the  '^incentives''  which  prompted  me  to  dissent 

the  judgment  of  the  majority  of  the  Court  in  Oatts  & 
vs.  Hardee,  and  which  now  prompts  me  to  dissent 

the  judgment  of  the  majority  of  the  Court  in  this  case. 

of  the  opinion  that  the  judgment  of  the  Court  below 

id  be  reversed. 


^OL.  zxzix— 30. 
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Adam  Kelly,  plaintiff  in  error,  vs.  Linton  Stephens  ei 

aL,  defendants  in  error. 

It  appeared  from  the  record,  that  in  the  year  1859,  one  Harrison  had  a 
judgment  against  Kelly,  and  was  about  to  levy  on  and  sell  the  land  now 
in  controversy,  when  Kelly  applied  to  Thomas  W.  Thomas,  who  loaned 
him  the  money  to  relieve  the  land  from  sale,  and  took  his  note,  se- 
cured by  mortgage,  which  was  afterwards  assigned  to  James  Thomas, 
the  plaintiff  ^s  testator,  the  lien  of  which  it  is  now  sought  to  enforce 
by  the  sale  of  the  land,  and  the  defendant,  Kelly,  claims  a  homestead 
in  the  land  as  against  the  plaintiff's  mortgage  lien  :     Heldf  that  the 
defendant  is  not  entitled  to  claim  a  homestead  in  the  land.    First, 
because  the  Homestead  Act  is  unconstitutional  and  void  as  against  the 
defendant's  prior  contracts.    Second,  if  the  Homestead  Act  was  con- 
stitutional as  to  past  contracts,  the  plaintiff's  mortgage  created  an 
^^ incumbrance^^  upon  the  land  which  the' defendant  was  boaod  to 
discharge  before  he  is  entitled  to  his  homestead  under  that  Act   The 
teriii  *' incumbrances,"  as  used  in  the  Constitution  of  1868,  was  there 
used  in  the  legal  sense  of  that  word,  and  should  receive  its  obviou* 
legal  interpretation  by  the  Courts  in  the  construction  thereof. 

(See  opinions  of  Brown,  C.  J.,  and  McCat,  J.) 

Illegality.  Homestead.  Before  Judge  Andrews.  Htf* 
Superior  Court.     March  Term,  1869. 

Linton  Stephens  and  Cosby  Connelly  as  executors  of  Jw^^ 
Thomas^  deceased,  foreclosed  a  mortgage  made  by  Kelly  ^ 
the  3d  of  May,  1859,  and  a  mortgage  fi.  fa.  issued  acoorf" 
ingly,  in  April,  1867.  Kelly  had  said  land  laid  off  and  ^ 
apart  as  his  homestead  under  the  "  Homestead  Act"  of  1868« 
In  February,  1869,  said  fi.  fa,  was  levied  upon  said  laod,aDd 
Kelly  stopped  the  sale  by  filing  his  affidavit  that  the/./** 
was  proceeding  illegally,  because  said  land  had  been  sofi* 
apart. 

When  the  question  came  on  for  a  hearing,  besides  the  ftf** 
going  facts,  it  appeared  that  in  1859  one  Harrison  ln^* 
judgment  against  Kelly^  under  which  said  land  was  aboot^ 
be  sold,  and  to  prevent  such  a  sale,  Thomas  W.  Th*^ 
loaned  Kelly  the  money  to  pay  off  said  judgment|  and  ii' 
from  Kelly  his  note  therefor,  secured  by  the  mortgage  if^ 
which  the  present  fi.  fa.  is  founded^  and  that  aftenfl^ 
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"i  transferred  said  mortgage  to  said  James 


kfr 


'^ 


\ 


N. 


i> 


'ry  that  the  Constitution  of  1868, 
*  nnder  it,  could  not  withdraw 
^-existing  mortgage.     The 
xiji,fa.  was  ordered  to  pro- 
are  assigned  as  error. 


^    ^  il^DWARDS,  for  plaintiff  in  error. 


A 


ibr  defendant  in  error,  contended  that 

cead  Act  wouhl  retroact,  the  facts  of  this 

.id  land  subject  to  the^.  fa.  under  the  said 


£R,  J. 

sts  in  this  case  are,  that  in  the  year  1859,  one  Har- 
a  judgment  against  Kelly,  who  was  the  owner  of 
'  land  in  Hart  county.  Harrison  was  about  to  levy 
tion  on  Kelly's  land  in  satisfaction  of  his  judgment, 
dly,  the  defendant  in  fi.  fa.,  borrowed  of  Thomas 
las  the  money  to  pay  off  said  execution  in  satisfac- 
pe  judgment,  and  executed  his  note  to  Thomas,  as 
aiortgage  upon  the  land,  to  secure  the  payment 
Subsequently  Thomas  W.  Thomas  assigned  the  note 
e  to  James  Thomas,  the  plaintiff's  testator,  who 
lie  mortgage,  and  levied  the  mortgage^. /a.  on  the 
7  the  same.  Kelly  had  a  homestead  laid  off  on 
provided  by  the  Constitution  of  1868,  and  the 
islature  enacted  to  carry  into  effect  that  pro- 
Constitution,  and  claimed  that  his  land  was 
sale  under  the  provisions  of  the  Homestead 
trial  of  the  case  in  the  Court  below,  the  Court 
jury,  "that  the  Constitution  of  1868,  and  the 
passed  under  it,  could  not  withdraw  said  land 
of  BQch  pre-existing  mortgage."  This  charge 
is  assigned  as  error. 
IB  unanimous  in  its  judgment  affirming  the 
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judgment  of  the  Court  below^  but  for  differeni  reamms,    I 
shall  state  my  own  reasons  only  for  affirming  the  judgment 
First,  because  the  Homestead  Act  is  unconstitutional  and 
void  as  against  the  defendant's  prior  contracts,  for  the  reasons 
stated  in  my  dissenting  opinion  in  the  case  of  Hardanan  vs, 
DovmeTy  decided   during  the  present  term  of  the  Coort 
Second)  if  the  Homestead  Act  was  constitutional  as  to  prior 
contracts,  the  plaintiiT's  mortgage  created  an  ^'  incumbnoce" 
upon  the  land  which  the  defendant  is  bound  to  disdiai^ 
before  he  is  entitled  to  his  homestead  in  the  land  under  Ihat 
Act.     What  is  an  incumbrance  ?    Webster  defines  an  eocam- 
brance  to  be  ''a  legal  claim  on  an  estate  for  the  dischai^ of 
which  the  estate  is  liable/'    Bouvier  defines  an  incumbrance 
to  be  '^  An  embarrassment  of  an  estate  or  property  so  that  it 
cannot  be  disposed  of  without  being  suligect  to  it    A  mort- 
gage,  a  judgment,  a  lien  for  taxes,  are  examples  of  incam- 
brances."     1st  Bouvier's  Law  Dictionary,  513.    The  fourth 
section  of  the  Revised  Code  declares  the  rule  that  shall  gov- 
em  the  construction  of  all  statutory  enactments  in  this  Statft 
First.  '^  The  ordinary  signification  shall  be  applied  to  tU 
words  except  words  of  art,  or  connected  with  a  particoltf 
trade  or  subject  matter,  when  they  shall  have  the  significatiiHi 
attached  to  them  by  experts  in  such  trade,  or  with  ref^eooe 
to  such  subject  matter"    Now  if  we  construe  the  word  '*  in- 
cumbrances," as  used  in  the  Constitution  providing  for  a 
homestead,  either  in  its  ordinary  signification  as  defined  bf 
Webster,  or  according  to  its  legal  definition  as  defined  by 
Bouvier,  it  will  include  mortgages  and  judgments,  for  mort- 
gages are  liens  created  upon  the  land  by  the  act  ofthepaHi^ 
and  judgments  are  liens  created  upon  the  land  by  lau>t  aoi 
both  are  "incumbrances,"  for  the  discharge  of  which  th^ 
land  is  liable.     If  the  mortgage  or  judgment  is  an  incom-"^ 
brance  upon  the  land  at  the  time  of  setting  apart  the  hota^""^ 
stead,  then  it  may  be  enforced,  for  the  removal  of  "incoi*-'^ 
brances "  constitutes  one  of  the  exceptions.    The  plainfiiP^^ 
mortgage  in  this  case  being  an  incumbrance  upon  the 
before  and  at  the  time  the  homestead  was  set  apart,  he 
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^he  legal  right  to  enforce  it  under  the  provisions  of  the  Home- 
stead Act 

I  am  aware  that  a  majority  of  this  Court,  in  the  case  of 
OhamMiss  vs.  Phelps^  decided  during  the  present  term,  held, 
liat  the  Court  had  no  jurisdiction  to  enforce  an  execution 
issued  upon  a  judgment  to  foreclose  a  mortgage  made  before 
^e  adoption  of  the  Constitution  of  1868,  against  the  home- 
itead  claimed  by  Chambliss.  Having  dissented  from  the 
indgment  of  the  Court  in  that  case,  I  have  not  been  able  to 
perceive  any  difference  in  principle,  between  Phelps'  legal 
right  to  enforce  his  mortgage  against  Chambliss'  homestead, 
ind  the  plaintiff's  legal  right  to  enforce  his  mortgage  against 
Kelly's  homestead,  in  this  case.  Both  mortgages  were  exe- 
oated  prior  to  the  adoption  of  the  Constititution  of  1868,  and 
both  were  incumbrances  on  the  land  claimed  as  a  homstead. 
As  I  understand  the  ruling  of  the  majority  of  the  Court  in 
the  case  of  Chambliss  vs.  Phelps,  if  Harrison  had  retained  his 
judgment  lien  in  full  force  upon  Kelly's  land  up  to  this  time, 
he  could  not  have  enforced  it  against  Kelly's  homestead,  and 
if  Harrison  could  not  now  enforce  his  judgment  lien  against 
Kelly's  homestead,  if  he  had  continued  to  hold  it,  in  what 
hMer  condition  is  Thomas  W.  Thomas,  and  those  claiming 
tnder  him,  than  Harrison  would  have  been  ?  Kelly  bor- 
red  the  money  from  Thomas,  paid  off  Harrison's  judg- 
\t,  gave  his  note  for  the  money,  and  executed  a  mortage 
the  land  to  Thomas.  Thomas,  and  those  claiming  under 
I,  certainly  have  no  higher  or  stronger  legal  or  equitable 
im  to  enforce  their  lien  or  incumbrance  than  Harrison,  to 
rights  they  were  subrogated.  In  fact,  the  incumbrance 
by  Thomas  on  Kelly's  land  was  inferior  in  dignity  to 
held  by  Harrison  on  his  land,  and  yet  the  majority  of 
Ooort  held,  that  Harrison  could  not  have  enforced  his 
ibrance  against  the  hoihestead,  nor  can  Phelps  enforce 
[jiMmmbrance  against  the  homestead,  but  that  the  plaintiffs 
case  ean  enforce  their  mortgage  incumbrance  against 
's  homestead ;  which  ruling,  in  my  judgment,  is  righi, 
I  eannot  see  any  difference  in  principle  between  Phdps 
OhambKss,  and  this  ease.     Both  were  incumbrances 
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created  by  the  mortgage  on  the  land  claimed  as  a  homestead 
prior  to  the  adoption  of  the  Constitution^  and  both  ought  to 
be  discharged  as  incumbrances  thereon. 

Let  the  judgment  of  the  Court  below  be  affirmed. 

McCay,  J.,  concurring,  wrote  no  opinion.  His  reason 
propounded  from  the  bench  was  as  follows :  ^'  An  execution 
founded  on  a  debt  contracted  for  the  purpose  of  paying  a 
judgment  about  to  sell  the  land,  is  within  the  exceptions  to 
the  constitutional  provision  securing  to  the  family  of  a  debtor, 
a  homestead ;  it  is  an  execution  founded  on  a  debt  contracted 
for  the  removal  of  an  incumbrance,  and  comes  within  the  ex- 
press exception  of  this  Act/' 

Brown,  C.  J.,  concurred  as  follows : 

1.  The  first  section  of  the  seventh  article  of  the  new  Con- 
stitution of  this  State  is  retroactive  as  well  as  prospective, 
and  denies  jurisdiction  to  the  Courts  to  enforce  any  judgment, 
decree  or  execution  heretofore  or  hereafter  rendered  against 
the  homestead,  except  as  therein  excepted. 

2.  The  exceptions  are  also  retroactive  as  well  as  prospec- 
tive, and  the  Courts  have  jurisdiction  to  enforce  a  judgment 
rendered  upon  a  debt  contracted  prior  to  the  adoption  of  the 
Constitution,  for  money  lent  to  remove  an  incumbrance  from 
the  land  now  claimed  as  a  homestead. 
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Pope  vs.  Garrard. 

iBY  C.  Pope,  plaintiflF  in  error,  vs.  W.  U.  Garrard, 
executor,  defendent  in  error. 

r  section  2267  of  the  Revised  Code  it  is  declared,  "  The  destruction 

a  tenement  by  fire,  or  the  loss  of  possession  by  any  casualty  not 

laed  by  the  landlord,  or  from  defect  of  his  title,  shall  not  abate  the 

t  contracted  to  be  paid.*'     Heldj  Under  this  section  of  the  Code, 

I  under  the  former  rulings  of  this  Court,  if  the  premises  rented  are 

troyed  by  fire  during  the  term,  the  tenant,  under  an  ordinary  rent 

itract,  is  liable  for  the  payment  of  rent  for  the  full  period  for  which 

rented. 

here  a  room  in  a  building  was  rented  for  a  drug  store  for  one  year, 

I  three  notes  were  given  at  six,  nine  and  twelve  months  for  the  rent, 

I  the  building  was  burnt  down  a  little  before  the  end  of  six  months, 

tenant  is  liable  for  the  payment  of  the  two  last  notes  as  well  as  the 

i. 

le  counters  and  drawers  in  a  drug  store  placed  there  by  the  land- 

A,  and  rented  in  their  place  with  the  store,  are  fixtures,  which  the 

iftDt  has  no  right  to  remove,  and  if  the  building  is  burnt  and  they 

Slaved  by  the  tenant,  they  are  the  property  of  the  landlord,  and  he 

(the  legal  right  to  dispose  of  them  as  he  thinks  proper.     The  tenant 

L  no  right  to  remove  them  to  another  store  rented  from  a  third 

non. 

be  fact  that  the  landlord  has  the  building  insured  does  not  change 

i rights  or  liability  of  the  tenant.     McCat,  J.,  dissents. 

indlord  and  tenant.     Before  Judge  Worrill.    Musco- 
loperior  Court.     November  Term,  1868. 

^  was  complaint  on  the  following  note,  begun  15th 
((t,  1867. 

.60.  Columbus,  Ga.,  December  22d,  1866. 

I  before  the  first  day  of  July,  1867,  I  promise  to  pay  W.  U.  Gar- 
mtor,  the  sum  of  one  hundred  and  thirty-seven  dollars  and 
I,  for  store  rent.  Henry  C.  Pope.*' 

iff  introduced  the  note  and  closed.     Pope  testified 

&cts :     He  rented  from  the  payee  a  room  for  a  drug 

the  "  St.  Mary  Building,'^  which  had  other  rooms 

\eats.    The  store-room  contained   counters  and 

.which  were  rented  with  it.     Pope  made  three  notes, 

[f  the  rent,  due  the  1st  of  April,  1867,  one  for  the 

's  rent,  (which  is  the  one  sued  on,)  and  one  for 
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the  balance^  due  1st  of  October^  1867.     On  the  night  of  the 
24th  of  March^  1867,  said  building  was  burned  down.    Pope 
saved  the  counters,  putting  them  in  the  street,  and  the  drawers 
elsewhere,  for  safety.     He  had  the  counters  watched  Sunday 
to  keep  them  from  being  injured,  and  intended  removing 
them  on  the  next  day.     On  that  day  plaintiff,  without  Pope's 
knowledge  or  consent,  took  possession  of  the  drawws  and 
counters.     On  the  1st  of  April,  1867,  Pope  paid  the  first 
note,  had  gotten  another  store,  and  told  Garrard  he  would 
want  the  drawers  and  counters.     The  use  of  the  drawers  and 
counters  was  worth  as  much  as  was  the  store-room  alon^ 
because  the  room  could  not  be  used  as  a  drug  store  without 
such.     He  denied  consenting  that  plaintiff  should  sell  the 
counters  and  drawers,  he  said  he  might  have  told  the  ca^ 
penter  to  go  and  examine  them  so  as  to  make  similar  ones 
for  the  new  store.     When  he  paid  the  first  note  he  received 
from  Garrard  pay  for  some  of  the  drawers  which  he,  Pope, 
had  put  into  the  Garrard  Store. 

The  party  who  was  watching  the  counters  testified  as  fol- 
lows :  He  told  Garrard's  servant,  when  he  came  to  take 
them,  that  Pope  would  need  them ;  the  servant  replied  tiai 
he  was  moving  them  to  a  safer  place.  He  did  not  think  the 
Grarrard  store  would  have  rented  for  more  than  ^lOOOOpfl" 
annum  without  said  counters  and  drawers.  He  was  asked 
the  value  of  the  use  of  said  furniture  on  the  burnt  premise 
during  the  time,  but  the  Court  would  not  allow  him  to 
answer.  He  did  not  recollect  Pope's  sending  any  one  to 
Grarrard  to  buy  the  furniture.  He  was  asked  if  Grarrard  m 
not  admitted  to  him  that  he,  Grarrard,  had  received  the  ftU 
insurance  for  said  building.  Upon  objection  made,  the  OoQrt 
refused  to  allow  the  question  answered,  but  said  he  y^ffiH 
hold  the  matter  under  consideration.  Before  the  cause  ttfi 
submitted  to  the  jury,  counsel  for  Pope  stated  to  the  Cd^ 
that  plaintiff's  attorneys  were  willing  to  admit  that  phflti* 
had  received  $10,000  00  for  insurance  on  said  boildnigi* 
the  Court  held  that  that  fact  was  admissible.  The  CM' 
would  not  admit  it 

In  rebuttal,  the  carpenter,  who  fitted  ap  the  new 
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testified  that  Pope  told  him  to  examine  Grarrard's  counters 
and  drawers,  that  he  might  make  others  like  them,  and  he 
thought  Pope  told  him  that  perhaps  he  could  buy  those  from 
Garrard.  He  examined  them,  saw  the  owner  of  the  new 
store,  and  had  authority  from  him  to  buy  them  from  Grar- 
rard,  and  did  buy  them  on  the  28th  of  March,  1867.  Gab- 
bard  testified  that  after  he  took  possession  of  said  furniture 
Pope  told  him  that  the  carpenter  wished  to  see  him  about 
getting  it,  and  he  told  Pope  to  send  the  carpenter  to  him. 
The  carpenter  came  and  bought  them.  Grarrard  did  not 
recollect  what  the  furniture  cost  him. 

Pope's  counsel  request^  the  Court  to  charge  the  jury : 

1st.  That  if  the  proof  showed  that  the  plaintiff  took  and 
carried  away  the  drawers  and  counters,  without  the  knowl- 
edge and  consent  of  the  defendant,  and  against  his  will,  and 
appropriated  them  to  his  own  use,  and  that  they  were  a  part 
of  the  premises,  before  the  fire,  rented  for  the  ,'year,  future 
rent  ceased. 

2d.  That  taking  and  carrying  away  of  the  counters  and 
drawers  in  the  manner  testified  to,  if  rented  for  the  year  with 
the  room,  if  not  a  constructive  eviction,  (of  which  the  jury 
must  judge)  might  be  an  abandonment  of  the  contract,  and  in 
this  case  future  rent  ceased. 

3d.  That  if  the  proof  did  not  show  an  actual  or  construo- 
tive  eviction,  nor  an  abandonment  of  the  contract,  yet  the  de- 
fendant had  a  right  to  recoup  damages  sustained  by  any 
unauthorized  appropriation  of  part  of  rented  property  by 
plaintiff,  of  which  the  jury  could  judge. 

4th.  That  if  the  proof  showed  that  the  store-room  was  de- 
stroyed before  the  term  commenced,  for  which  the  note  sued 
on  was  given,  plaintiff  could  not  recover. 

6th.  That  if  the  proof  showed  that  the  property  burnt  was 
folly  insured,  and  that  the  part  saved  was  sold  by  the  unan- 
thorized  act  of  plaintiff,  future  rent  ceased. 

The  Court  refused  so  to  charge,  but  charged  that  when  a 
hoose,  or  room  composing  an  apartment  of  a  house  having 
many  rooms,  is  consumed  by  fire,  the  landlord  has  the  right 
to  take  possession  of  and  appropriate  all  the  fixtures  and  fur- 
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niture  reuted  with  the  house  or  room,  saved  from  the  fire, 
immediately  and  the  tenant  has  no  further  interest  therein. 

The  verdict  was  for  the  plainfiff  for  the  amount  of  the 
note  sued  on,  and  a  new  trial  was  moved  for  upon  the 
grounds  that  the  Court  erred  in  rejecting  the  evidence  as  to 
insurance,  and  in  refusing  to  charge  as  requested,  and  because 
the  verdict  was  contrary  to  equity  and  good  conscience  under 
the  testimony.  The  Court  refused  a  new  trial,  and  error  is 
assigned  on  each  of  said  points. 

James  M.  Russel,  for  plaintiff  in  error,  furnished  no  brief 
to  the  Reporter.  ^ 

Moses  &  Garrard,  contra,  said  the  destruction  of  tbe 
building  did  not  stop  the  rent  White  vs.  Molyneaax,3 
Kelly,  (Ga.  R.,)  124;  Alexander  vs.  Dorsey,  12th  Ga.R, 
12 ;  Washburn  on  Real  Property,  346 ;  Lyon  vs.  Grordon, 
35th  Eng.  C.  L.  R.,  201 ;  Hallett  vs.  Wylie,  3d  John.  R, 
44 ;  Fowler  et  al.  vs.  Bott  et  cU.,  6th  Mass.  R.,  68 ;  Hot 
appel  vs.  Baker,  18  Vesey,  Jr.,  115 ;  Irwin's  Code,  section 
2267.  The  evidence  of  payment  of  insurance  was  inadmis- 
sible: Leeds  vs.  Chatham,  1st  Simon's  Ch.  R.,  146 ;  Bdibar 
vs.  Weston,  1  T.  R.,  312;  Washburn  on  Real  Property,  847; 
Magan  vs.  Lambert,  9th  Kinuie's  L.  Com.,  149.  Then 
being  no  evidence  of  insurance  he  could  not  charge  the  6th 
request:  7th  Ga.,  495 ;  8th,  114 ;  11th,  286.  The  coanteB 
and  drawers  were  not  fixtures :  Taylor's  L.  and  T.,  section 
544;  Irwin's  Code,  sections  2192-^;  Chitty  on  C.  6  Ao. 
Edit.,  361.  Pope  had  only  an  usufruct  had  they  been  fix* 
tures:  Irwin's  Code,  sections  2253-4-5 ;  Taylor's  L.  and  T., 
554 ;  Tarrant  vs.  Thompson,  5  B.  and  Aid.,  826 ;  Grtdyi 
L.  of  Fixtures,  201,  204;  Chitty  on  C,  5th  Am.  Edit,3«S; 
Davies  vs.  Carnott,  1st  Price  (Exchequer)  R.,  63 ;  nor  oodi  :■ 
Pope  remove  them :  Taylor's  L.  and  T.,  644 ;  Irwin's  Op^* 
section  2255.  Fixtures  severed  belong  to  the  huadkdi 
Bacon's  Abr.  (N.)  Trover;  Tarrant  vs.  Thompson,  •*• 
Davies  vs.  Carnott,  ante ;  Higgins  vs.  Mortimer,  6Ui  C|P 
P.,  616.    The  verdict  was  not  unequitable :  Leeds  v&CI^ 
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f  ante,  Holzappel  vs.  Baker,  ante.  Story's  Equity  Juris- 
lence,  volume  1,  section  102. 

ROWN,  C.  J. 

In  this  case  Mr.  Pope  rented  from  Ghirrard,  as  execu- 
ft  room  in  a  building  in  the  city  of  Columbus,  with  the 
iters  and  drawers  in  it,  for  one  year,  for  a  drug  store,  and 
}  three  notes  for  the  rent,  the  first  note  for  the  first  half  of 
rent,  and  the  other  two,  each  for  a  quarter's  rent.  Just  be- 
the  expiration  of  the  second  quarter,  the  building,  includ- 
theroom  so  rented,  was  destroyed  by  fire,  and  the  question 
ras  Pope  liable  to  pay  the  two  last  quarters'  rent?  We 
ik  the  rule  which  fixes  his  liability  is  well  settled  in  this 
«  by  section  2267  of  the  Kevised  Code,  and  by  the  de- 
NQs  of  this  Court  in  White  et  cd.,  vs.  MolyneuXy  2  &a., 
,and  Alexander  V8,  Dorsey,  12  Oa.,  12. 
*  But  it  was  urged  that  he  was  not  liable  for  the  payment 
k  two  last  notes,  as  the  house  was  destroyed  before  the 
nenoement  of  the  third  quarter,  for  which  it  is  insisted 
bst  of  the  two  last  notes  was  given.  The  renting  was 
I  year,  and  the  notes  were  given  in  accordance  with  the 
iM^t,  by  which  payments  were  to  be  made  at  fixed  periods 
the  year.  If  the  tenant  did  not  intend  to  be  liable 
rent  for  the  remainder  of  the  year,  in  case  the  prem- 
destroyed  by  fire,  he  should  have  protected  himself, 
te  ^ntract  was  made,  by  proper  stipulations  to  that 
Having  failed  to  do  so,  and  having  rented  for  a  year, 
tnd  himself  to  pay  the  rent  by  installments,  he  is 
the  whole. 

evidence  shows  that  the  store-room  was  finished  off 

lord  with  proper  counters  and  drawers  for  a  drug 

that  these  were  rented  with  the  room.    They  were 

bj  the  landlord,  and  not  at  the  expense  of  the 

\ey  were  connected  with  the  realty.    They  were 

not  personal  property.     When  the  contract  was 

lant  doubtless  understood  that  they  went  with 

formed  an  important  part  of  it.    See  Revised 
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Code,  sections  2192,  2193.     These  counters  and  drawers  were 
saved   by  the  efforts  of  the  tenant  when  the  house  was 
destroyed,  and  he  claims  that  he  had  a  right  to  remove  them 
to  another  store  rented  by  him  from  a  third  persoDi  and  there 
to  use  them  till  the  end  of  his  term.     In  my  opinion  he  had 
no  such  right.     When  they  were  severed  from  the  r^ty,  and 
saved,  no  matter  by  whom,  they  became  personalty,  and 
remained  the  property  of  the  landlord,  and  he  bad  the  right 
to  use  or  dispose  of  them  as  he  thought  proper,  (Revised 
Code,  2194,)  and  the  tehant  had  no  right  to  remove  them  to 
a  house  rented  from  another  landlord,  and  use  them  there. 
The  fact  that  the  tenant  saved  them  from  destruction  ezcitas 
our  sympathies  in  his  favor,  but  it  in  no  way  affects  the  legal 
rights  of  the  parties.     We  are  not  at  liberty,  in  this  litiga- 
tion, to  adjust  the  natural  equities  between  these  parties.  We 
are  to  determine  what  are  their  legal  rights. 

It  is  insisted,  however,  that  as  the  tenant  had  rented  tk 
store-room  for  the  year,  and  the  couuters  and  drawers  formed 
part  of  it,  he  was  entitled  to  remove  them  to  another  plice, 
and  use  them  as  he  thought  proper  during  the  remainder  of 
his  term.  If  this  position  be  tenable,  it  would  haveteeo 
equally  so  if  the  house  had  not  been  destroyed.  Will  it  k 
contended  that  the  tenant  had  the  right,  so  soon  as  hereoted 
the  store,  to  take  out  the  counters  and  drawers  placed  there 
by  the  landlord,  and  remove  them  from  the  lot,  andusethea 
disconnected  with  the  premises  for  the  term  ?  I  supposenot 
If  he  did  not  have  the  right  before  the  burning,  how  did  be 
acquire  it  afterwards  ? 

While  the  counters  and  drawers,  as  fixtures,  formed  f^ 
of  the  store-room  as  long  as  they  remained  in  it,  and  weiefl' 
severed  from  it,  they  were  but  the  incidents  to  the  tbi4 
rented,  and  were  only  intended  by  the  parties  to  be  used* 
connection  with  it.  When  the  store-room,  which  was  4* 
principal  thing  in  the  contract,  was  destroyed,  and  thef  *^ 
disconnected  and  taken  from  it,  they  became  penonal^i^ 
ceased  to  be  part  of  it.  Having  beoome  the  perBonal  f^ 
erty  -of  the  landlord,  and  the  tenant's  interest  in  them  h0i 
ceased,  he  had  the  right  to  dispose  of  thema8'hepii>*^ 
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without  consulting  the  tenant.  With  as  much  legal  propri- 
ety could  the  tenant  have  claimed  the  right  to  take  up  the 
plank  from  the  floor  of  the  room,  or  the  ceiling,  and  remove 
them  to  another  room  on  lands  not  belonging  to  the  landlord, 
iind  use  them  there  during  his  term. 

Under  the  decision  in  12th  Georgia  Reports,  12,  above 
cited,  which  I  consider  sound  law,  the  defendant  did  not  rent 
the  land  upon  which  the  house  stood.  He  only  rented  the 
room  in  the  house.  He  had  only  the  usufruct  in  the  room, 
and  when  the  room  was  destroyed,  his  interest  in  the  prem* 
ises  ceased,  and  the  landlord  had  the  right  to  re-enter,  and 
re-build,  or  otherwise  dispose  of  the  premises  before  the  expi- 
ration of  the  term  for  which  the  tenant  rented  the  room, 
without  any  violation  of  the  rights  of  the  tenant. 

4.  The  only  remaining  question  relates  to  the  insurance. 
And  I  am  satisfied  that  the  Court  did  not  err  in  rejecting  the 
evidence  on  that  point.  The  fact  the  landlord  has,  at  his 
own  expense,  protected  his  interest  in  the  building  by  insur- 
ance in  no  way  affects  the  rights  or  liabilities  of  the  tenant, 
who  has  taken  no  such  precaution  as  to  his  own  interest.  See 
the  authorities  cited  above  by  counsel  for  defendant  in  error. 

It  is  considered  and  adjudged  by  the  majority  of  this  Court 
that  the  judgment  of  the  Court  below  be  affirmed. 

Warner,  J.,  concurred,  but  furnished  no  opinion. 

McCay,  J.,  dissenting. 

I  have  not  been  able  to  give  my  assent  to  the  judgment  of 
the  Court  in  this  case.     The  proof  was  conclusive  that  the 
fixtures  were  a  material  part  of  the  property  rented.     In- 
deed, in  the  nature  of  the  case,  the  fixtures  of  a  drug  store, 
the  drawers,  shelves,  etc.,  are  a  large  part  of  the  considera- 
tion, the  room  being  wholly  unfit  for  the  business  without 
tiiem.    At  the  fire,  though  the  house  was  destroyed,  the  fix- 
tures were,  by  the  energy  of  the  tenant,  saved.     It  seems  to 
me  that  there  is  neither  justice  nor  law  in  permitting  the 
Wlord  to  resume  control  of  these  fixtures,  and  yet  make 
^  tenant  pay  the  rent    In  this  way  the  landlord  clearly 
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gets  pay  during  the  rest  of  the  year  twice  for  his  fixtures. 
It  may  be  that  by  the  strict  terms  of  the  contract  the  tenant 
has  no  legal  right  to  take  the  fixtures  off  the  premises,  but  it 
is  equally  true  that  by  the  terms  of  the  contract  the  landlord 
lord  parted  also  with  the  right  to  use  them  for  the  year.  One 
has  as  much  right  to  move  them  off  the  premises  as  the  other. 
By  misfortune  it  has  happened  that  they  can  be  of  oo  use  to 
either  on  the  premises.  In  my  judgment,  under  such  ci^ 
cumstances,  true  equity  would  permit  the  tenant  Uf  take 
them  until  his  term  is  out.  At  any  ratCi  they  are  his  for  the 
year,  and  if  the  landlord,  against  the  tenant's  consenti  hasm 
fact  gotten  the  use  of  them,  I  think  he  ought  to  aooountto 
the  tenant  for  the  value  of  that  use,  and  the  defendiot 
ought  to  have  been  permitted  to  recoup  against  the  rat 
that  value. 

I  am  not  sure  either,  under  our  laWf  which  makes  it  tk 
landlord's  duty  to  keep  the  premises  in  repair,  that  under  tk 
circumstances  of  this  case,  considering  the  time  of  the  yev, 
and  the  fact  of  the  insurance,  that  the  landlord  ought  to 
recover  at  all,  aflcr  a  reasonable  time  had  elapsed  for  him  to 
repair,  and  he  had  failed  to  do  it,  but  as  that  point  wasoot 
insisted  on  at  the  trial,  I  do  not  put  my  dissent  upon  it 
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ExEcuTOBS  OF  E.  H.  Adams,  plaintiffs  in  error,  vs.  Admin- 
istrator OF  Eliab  Jones,  defendant  in  error. 

When  a  bill  was  filed,  alleging  fraud  in  the  conveyance  of  land  and  other 
property,  praying  for  an  account  and  decree  against  the  defendant: 

Held,  1.  That  the  allegations  in  complainants'  bill  made  a  case  of fraudf 
on  the  trial  of  which  parol  evidence  was  admissible  to  prove  the 
fraud,  and  thereby  raise  an  implied  trust  in  favor  of  Jones  and  his 
family. 

2.  The  alleged  widow  of  the  intestate,  and  his  son,  were  competent  wit* 
neases  for  the  complainant  on  the  trial  of  the  cause,  under  the  3798th 
section  of  the  Code. 

3.  In  the  discretion  of  the  Chancellor,  compound  interest  may  be  charged 
on  a  final  settlement  with  an  implied  trustee,  who  fraudulently  obtains 
possession  of  the  property,  as  well  as  against  a  trustee  appointed,  who 
righifvUy  obtains  possession  of  the  property,  as  provided  by  the 
2562d  section  of  the  Code ;  the  former  comes  within  the  reason  of  the 
rule  prescribed  for  the  latter. 

4.  Seven  years'  absence  of  Jones,  without  being  heard  of,  was  presump- 
tive endence  of  his  death,  and  authorized  the  Ordinary  to  grant  letters 
of  administration  on  his  estate ;  and  although  that  presumption  might 
We  been  rebutted  by  evidence  on  the  trial,  still  the  letters  of  admin- 
istration were  conclusive,  on  the  trial  of  this  case,  as  to  that  fact,  in 
tht  absence  of  any  evidence  rebutting  that  presumption. 

^'  In  view  of  the  facts  contained  in  this  record,  the  defendant  is  not 
protected  by  the  Statute  of  Limitations,  nor  by  the  equitable  bar  of 
I^pse  of  time. 

^'  The  Court  charged  the  jury  that  ''when  the  answer  is  contradictory 
^  itself,  or  contradicted  by  other  evidence,  the  jury  are  not  bound  to 
give  credit  to  any  portion  of  it:"  Heldj  that  this  charge  of  the  Court 
^^  too  broad  in  the  latter  portion  of  it ;  that  it  should  have  been  lefl 
^  the  jury  to  determine  what  credit  they  would  give  to  the  answer,  or 
^  ^^jpart  thereof  without  any  intimation  from  the  Conct :  they  were 
^^  exclusive  judges  as  to  the  credit  to  be  given  to  the  answer  of  the  * 
Pendant,  in  view  of  the  facts  contained  and  stated  therein. 

Hqoity.    Trust    Wife  as  witness.    Before  Judge  Cole. 
Superior  Court.    September  Term,  1867. 

Ob  the  16th  of  June,  1860^  Felix  A.  Johnston,  adminis- 

of  Eliab  Jones,  deceased,  late  of  the  county  of  D00I7, 

filkt  State,  hj  his  bill  made  the  following  averments :    Said 

tttke  was,  iu  his  life-time,  possessed  of  considerable  estate, 

rail  and  personal,  consisting  of  certain  lands,  negroes, 
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stock,  growing  crops,  furniture  and  farming  utensils,  of  the 
value  of  twenty-five  thousand  dollars,  as  will  more  fully 
appear  by  copy-deeds  and  bill  of  particulars  attached,  in  his 
own  right  and  title,  and  was  indebted  but  a  small  amount,  if 
anything,  and  no  judgments,  liens,  or  mortgages  or  other 
incumbrances,  or  if  any,  but  a  small  sum,  were  hanging  over 
his  estate. 

In  July,  1849,  it  was  alleged  and  charged  that  Jones  was 
guilty  of  a  crime  that  would  subject  him  to  a  great  trouble 
and  expense,  and  perhaps  to  pains  and  penalties,  if  not  to  the 
penitentiary.     While  he  was  the  subject  of  the  terror  and 
fears  which  the  charges  made  against  him  produced  upon  his 
mind,  and  was  thus  wholly  disqualified  from  transacting  anj 
business  and  laboring  under  great  mental  angoish  and  dis- 
tress and  desirous  of  leaving  the  State,  he  applied  to  several 
persons  for  the  purpose  of  procuring  necessary  funds  for 
doing  so,  as  well  as  to  arrange  for  the  payment  of  the  several 
amounts  of  debts  he  owed,  to  protect  his  family  from  being 
harrassed,  and  his  property  from  being  attached  or  levied  oo 
after  his  absence,  and  while  thus  situated,  he  was  induced  I7 
one  Ezekiel  H.  Adams,  of  the  county  of  Macon,  in  aid 
State,  under  the  pretence  of  great  friendship  and  symp^J 
for  Jones  and  iiis  family,  but  with  the  real  intent  andtoire 
to  defraud  him,  to  make  and  execute  certain  deeds  and  titl® 
to  said  Adams,  to  the  following  lots  and  parcels  of  land,<s 
will  fully  appear  by  the  copy-deeds  attached,  to  wit:    W« 
Nos.  98,  126  and  127,  eich  lot  containing  two  hundred  tfi 
two  and  one-half  acres,  and  ninety-six  and  one-half  ao^ 
of  lot  No.   129,  and  seventeen   nine-tenths  acres  of  ^ 
No.  130,  all  in  the  first  district  of  said  Dooly  ooanty,  a* 
lots  and  fitictional  lots  containing,  in  the  aggr^ate,  80*^ 
hundred  and  twenty-one  and  nine-tenths  acres  of  valoiW* 
and  well-improved  land,  together  with  the  growing  crop" 
cotton,  corn,  wheat,  oats,  eta,  on  said  land.    Said  intsA'^ 
had  purchased  of  one  William  W.  McLendoOi  of  theootfV 
of  Dooly,  lot  of  land  No.  128,  in  the  first  district  of  Jkih 
containing  two  hundred  and  two  and  one-half  aorea^  li^ 
for  the  price  of  seven  hundred  dollars^  and  held  the  htd^f 
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Jes  to  said  lost  mentioned  lot,  and  had  paid  said  McLendon 
le  hundred  dollars  in  part  of  the  purchase  price,  and  said 
testate  was  induced  at  the  same  time,  and  under  the  same 
ental  excitement,  and  same  promises  of  said  Adams,  to 
ansfer  said  bond  for  titles  to  said  last  mentioned  lot  of  land 
said  Adams,  and  said  McLendon,  on  the  20th  of  Septem- 
nCy  1849,  in  accordance  with  the  said  bond,  and  the  transfer 
lercon,  made  and  executed  to  said  Adams,  a  deed  in  fee 
mpletosaid  lot  of  land.  Said  intestate,  on  the  said  16th  of 
uly,  1849;  did  also  sell  and  convey  to  said  Ezekiel  H. 
Ldoms  the  following  negroes,  to  wit:  Ann,  a  woman,  then 
bout  nineteen  years  of  age,  and  her  child,  of  the  value  of 
me  thousand  two  hundred  dollars,  and  Meranda,  a  girl,  aged 
ibout  eighteen  years,  and  of  the  value  of  one  thousand  dol- 
lars. The  crop  of  cotton  made  in  the  year  1849,  on  the  said 
la&d,  was  of  the  value  of  one  thousand  dollars,  the  corn  crop 
was  of  the  value  of  three  hundred  dollars,  there  were  seventy 
onshels  of  wheat,  of  the  value  of  one  hundred  dollars, 
•eventy  head  of  sheep,  the  value  of  one  hundred  dollars, 
•Bventy  head  of  hogs,  of  the  value  of  three  hundred  dollars, 
jjBcretary,  tables  and  furniture,  of  the  value  of  three  hundred 
liars,  plantation  tools,  of  the  value  of  fifty  dollars,  one  lot 
carpenter's  tools,  of  the  value  of  fifty  dollars,  two  mares, 
the  value  of  fifty  dollars  each,  a  yoke  of  oxen  and  cart, 
the  value  of  sixty  dollars,  sixty  head  of  cattle,  of  the 
he  of  four  hundred  and  eighty  dollars,  and  large  amount 
jJiotes,  accounts  and  claims  against  various  persons,  the 
mt  and  parties  unknown  to  complainant,  but  amounting 
thousand  dollars,  or  other  large  sum.  The  value  of 
erop  and  stock,  and  furniture  and  negroes,  together 
jthe  land,  was  of  the  aggregate  value  of  sixteen  thousand 
Jiandred  and  thirty  dollars,  which  the  said  Adams, 
ig  upon  the  fears  and  anxieties  of  said  Jones,  as  well 
;h  false  and  fraudulent  representations,  that  the  said 
charge  did  greatly  endanger  the  said  Jones,  as  well 
the  false  pretence  of  assistmg  the  family  of  said 
rJbj  these  fidse,  fraudulent  and  wicked  devices,  which 
80  well  knew  how  to  manage,  did  induce  said 
^OLb  xxxix — 31. 
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Jones,  for  the  inadequate  sum  of  one  thousand  dollars  cash 
advanced  to  the  said  Jones,  to  convey  the  right  and  title  to 
the  whole  of  the  property  and  effects  above  set  forth,  to  said 
Adams,  under  the  false  and  deceptive  promise,  on  the  part  of 
said  Adams,  that  if  Jones  would  leave  the  State,  he,  Adams, 
would  pay  the  debts  of  Jones,  amounting  to  five  or  six  hun- 
dred dollars,  reimburse  himself  the  amount  of  one  thousand 
dollars,  which  he  had  advanced  to  Jones,  and  then  sell  and 
dispose  of  all  the  property  set  forth  and  described  in  this  bill, 
and  pay  over  the  same  to  Jones  and  his  family. 

Said  conveyances,  sales  and  transfer  of  all  the  above  de- 
scribed property,  by  Jones  to  Adams,  were  made  without  anj 
other  consideration  than  that  set  forth  and  described,  and  for 
no  other  purpose  than  to  enable  Jones  to  leave  the  State,  is 
he  was  persuaded  and  urged  to  do  by  said  Adams. 

A.dams,  better  to  conceal  his  purposes,  induced  and  pa^ 
suaded  Jones  to  remove  to  his  (Adams')  house,  used  everr 
artifice  which  his  tact  could  suggest,  and  device  which  bis 
ingenuity  could  invent,  to  exaggerate  the  crime  with  whii 
Jones  was  charged,  to  magnify  the  excitement  against  liOi 
and  to  increase  his  fears  and  excite  his  apprehensions  i^ 
every  possible  way,  by  keeping  Jones  concealed  from  his,  ^^ 
said  (Adams')  family,  by  refusing  the  visits  of-  any  rf  t^e 
family  of  Jones,  by  calling  in  legal  counsel  under  the  p«" 
tence  of  consulting  for  the  benefit  of  Jones. 

Adams  advised  and  persuaded  Jones  to  make  and  execnte 
to  him  absolute  and  unconditional  deeds  and  bills  of  sale  ^ 
all  the  above  property  set  forth  and  described  under  tiieftl* 
and  fraudulent  pretence  that  it  would  enable  the  said  Adttf* 
the  better  to  sell  and  dispose  of  the  said  property  fi)r  the** 
and  benefit  of  Jones  and  his  fiimily.  But  for  the  gietii^ 
fidence  reposed  by  Jones  in  Adams,  and  his  repeated  pro^i' 
and  assurances  that  he^  (Adams,)  would  sell  the  propiift 
and  after  paying  the  just  debts  of  said  Jones,  and  rdid^ 
ing  himself  the  amount  advanced  to  Jones,  and  the  iiV* 
thereon,  would  faithfully,  fairly  and  honestly  torn  dft^ 
assets  arising  from  the  sale  of  said  property,  of  everf  ^ 
whatsoever,  to  the  said  Jones,  and  bat  for  this  piuisfc^  ^ 
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the  part  of  Adams,  and  the  great  and  controlling  influence 
Adams  exercised  over  the  mind  and  feelings  of  Jones  at  the 
time,  Jones  never  would  have  executed  the  said  deeds  and 
bills  of  sale,  nor  turned  over  or  delivered  to  Adams  the 
negroes,  stock,  furniture,  crops  and  provisions.  It  never  was 
agreecl  to  or  understood  by  and  between  Adams  and  Jones, 
that  said  sale  and  conveyance  was  made  or  executed  upon  any 
other  terms,  or  for  any  other  purpose  than  as  above  set  forth. 

Jones,  in  his  lifetime  did,  and  since  his  death,  complainant 
has  repeatedly  applied  to  Adams  to  come  to  a  full  and  fair  set- 
tlement, and  after  deducting  his  expenses  and  trouble,  the  debts 
of  Jones,  and  the  amounts  due,  which  Adams  had  advanced 
to  Jones,  aud  the  interest  thereon,  to  account  to  and  with 
complainant  for  the  balance  of  the  assets  in  his,  Adams', 
bands.  Adams  absolutely  refuses  to  comply  with  such  re- 
quest, and  at  times  pretends  that  said  sale  and  conveyance 
was  absolute  and  unconditional,  at  other  times  that  he  has 
aocounteil  to  and  with  Jones,  pertaining  to  all  the  matters  and 
things  set  forth,  at  other  times  that  the  whole  of  the  assets 
were  absorbed  in  the  payment  of  the  debts  of  Jones,  at  other 
times  pretending  that  Jones  is  not  dead,  and  that  he  is  ready 
to  account  to  and  with  Jones,  all  matters  and  things  pertain- 
ing to  said  sale  and  delivery. 

There  were  interrogatories  as  to  each  of  the  foregoing  state- 
ments with  a  prayer  that  each  be  fully  answered,  and  besides 
the  prayer  for  aubposna  and  general  relief,  a  prayer  that  said 
defendant  answer  the  premises,  and  that  an  account  may  be 
taken  of  what  is  due  to  said  defendant  in  respect  of  the  loan 
of  one  thousand  dollars  or  other  sum,  and  the  interest  due 
thereon,  and  of  the  debts  of  Jones  paid  by  Adams,  and  the 
interest  due  thereon,  and  that  upon  the  payment  of  the  said 
several  sums,  said  defendant  be  decreed  to  account  for  the 
annual  rents  of  the  land,  the  hire  of  the  negroes,  and  the 
proceeds  and  value  of  the  personal  and  perishable  property 
that  went  into  his  hands  belonging  to  Jones,  to  reconvey  to 
complainant  the  said  lands  and  negroes  so  bargained  and 
sold  by  Jones  to  Adams,  or  that  Adams  be  decreed  to  acqpunt 
to  and  pay  over  to  him  the  present  value  of  the  lands  and 
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negroes,  together  with  the  rents  of  the  lands  and  hire  of  the 
negroes,  and  value  of  the  other  property,  sold  and  conveyed 
by  Jones  to  Adams,  after  deducting  therefrom  the  amount 
loaned  by  Adams  to  Jones,  and  the  interest  thereon,  and  the 
debts  paid  by  Adams  outstanding  against  Jones,  and  the 
interest  thereon,  and  that  Adams  be  allowed  to  retain  such 
reasonable  compensation  as  shall  seem  proper  for  his  expense 
and  trouble  in  managing  said  property. 

Attached  to  the  bill  as  exhibits,  were  a  copy  of  a  deed  from 
Jones  to  Adams  for  said  first  mentioned  lots,  dated  the  16th 
of  July,  1849,  for  the  expressed  consideration  of  02,500  00, 
and  a  deed  from  McLendon  to  Adams  for  lot  Number  128, 
dated  the  20th  of  September,  1849,  for  the  expressed  con- 
sideration of  $625  00,  both  in  the  usual  form,  and  a  state- 
ment of  the  personalty  sold  by  Jones  to  Adams  as  follows ; 

Value  of  Cotton  Crop $1,000  00 

Value  of  Corn 200  00 

70  Bushels  Wheat 100  00 

60  Head  of  Cattle. 48O00 

70  Head  of  Sheep lOOOO 

70  Head  of  Hogs 3OO00 

Secretary,  Tables  and  Furniture 300  00 

Plantation  Tools SO  00 

Lot  of  Carpenters' Tools 50  00 

2  Mares lOOOO 

Negro  Woman,  Ann,  and  child 1,200  00 

Negro  Woman,  Meranda 1,000  00 

Oxen  and  Cart 5000 

$4,930  00 

The  defendant  plead  that  he  liad  been  in  the  peaceilib 
quiet,  uninterrupted  possession  of  said  lands  and  slaves  cC" 
tinuously  and  adversely  since  the  16th  of  July,  1849,  ooatrt** 
ling  them  as  his  own,xand  complainant  was  thereby  bi0* 
He  also  at  the  same  time  filed  his  answer,  in  whidi  fi>' 
demurrer  to  the  bill.  Subsequently,  he  filed  a  sepanit^  ' 
miirrer  on  the  same  grounds,  to- wit :  because  there  f^ 
equity  therein ;  because  it  does  not  appear  therein  thtti*' 
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is  dead  or,  if  he  be,  when  he  died ;  because,  by  its  fitee,  oom- 
plainant  is  barred  by  lapse  of  time;  because  said  conveyances 
were  absolute,  and  for  the  considerations  therein  expressed. 
No  action  appears  to  have  been  taken  on  this  demurrer. 

He  answered  that  he  did  not  know  whether  Jones  was 
dead,  and  insisted  on  proof  of  the  death  and  its  date.     He 
admitted  that  Eliab  Jones,  on  the  16th  of  July,  1849,  owned 
such  property  as  was  described  in  the  bill,  in  Dooly  county, 
but  said  it  was  not  worth  $25,000  00,  or  any  such  large 
sum.     He  said  Jones  was  considerably  embarrassed,  suits 
were  pending  against  him,  and  lie  could  not  pay  his  debts 
without  selling  his  property.     He  admitted  that  Jones  was 
charged  with  a  crime  of  the  troublesome  and  dangerous  char- 
acter charged,  but  denied  that  Jones  was  thereby  disqualified 
from  attending  to  any  business.     He  admitted  that  Jones 
wished  to  leave  the  State,  and  averred  that  he  applied  to 
several  persons  for  funds  necessary  for  that  purpose,  as  well 
as  to  pay  his  debts,  protect  his  property  from  attachments, 
and  to  protect  his  family  in  his  absence ;  that  Jones  volun- 
tarily applied  to  him  twice  or  thrice  to  get  him  to  buy  his 
property;  that  fearing  Jones  was  in  debt  overwhelmingly  he 
refused  at  first,  but  finally,  at  Jones'  solicitation,  he  al)SO- 
lutely  bought  said  property,  for  the  consideration  recited  in 
^id  deed,  etc.,  which  was  actually  paid  ;  that  he  paid  Jones 
9100  00  for  the  crop;  that  he  paid  him  $100  00  which  he 
*3d  paid  McLendon,  took  the  bond,  paid  $625  00,  balance 
^^e  to  McLendon,  and  took  from  him  said  deed.     He  said 
'^G  l>ought  Ann,  about  nineteen  years  old,  and  her  child,  and   ' 
"•^^linda,  (called  Meranda  in  the  bill,)  about  eighteen  or 
^^^nty  years  old,  the  woman  and  Ann's  child,  then  worth 
*^»O00  00  or  $1,200  00,  and  paid  Jones  therefor  $1,000  00. 
*^^     denied  that  the  cotton  crop  was  worth  $1,000  00  or 
thfe  ^yy^^  gj^^p  ^300  00,  or  that  there  were  seventy  bushels 
^^    Vrheat,  admitted   he  got  seventy  sheep  worth  $70  00, 
*^Ut  forty  hogs  worth  $80  00,  about  forty  cattle  worth 
*136  00,. furniture  worth  $50  00,  and  plantation  tools  worth 
Y^  00,  and  a  yoke  of  oxen  worth  $50  00,  and  a  note  for 
"OO  00,  and  collected  it.    He  denied  getting  any  carpea* 
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ter's  tools  except  a  saw^  plane  and  square,  all  old,  and  of  but 
little  value.     He  denied  getting  the  mares,  said  there  was 
one  mare  and  colt,  which  Jones'  son  took.     He  said  he  paid 
Jones  for  all  these  things  except  as  stated  hereafter ;  that 
property  was  then  low,  and  all  of  said  property  was,  at  the 
date  of  the  sale,  worth  not  more  than  $6,000  00  or  $7,000  00. 
He  said  that  Jones  was  of  sound  mind  and  capacity,  and  the 
trading  was  bona  fide  and  made  without  any  of  the  fraudu- 
lent practices  or  purposes  charged,  and  in  this  wise :    Jones 
urged  and  solicited  Adams  to  advance  to  him  $1,060  00^  a 
horse  and  buggy  to  be  taken  in  part  payment  of  the  $1,050, 
and  to  pay  his,  Jones'  debts,  which  he,  Jones,  then  and  there 
represented  to  be  not  more  than  from  $3,300  00  to  $3,500  00 
dollars,  and  agreed,  in  case  Adams  would  advance  to  him 
the  $1,050  00  as  aforesaid,  and  pay  $3,300  00  of  his  debts, 
to  make  absolute  sale  and  deed  to  Adams  to  the  lots  and 
fractional  lots  of  land  first  mentioned  in  said  bill,  and  trans- 
fer said  McLendon's  bond  to  the  other  lot  of  land,  and  deliver 
to  Adams  as  his  own  property,  the  negro  woman  Ann  and 
her  child,  and  the  woman  Melinda,  and  to  sell  and  conref 
to  him  his  stock  of  cattle,  sheep,  hogs,  corn,  cotton,  potatoes, 
furniture,  farming  utensils  and  all  fixtures,  and  secrettrf; 
oxen  and  cart,  etc.,  except  as  hereinafter  excepted ;  and  »* 
the  urgent  request  and  solicitation  of  Jones,  he  did  accept 
said  oflPer,  and  advanced  to  him,  Jones,  $1,050  00,  and  did 
agree  to  pay  not  exceeding  $3,300  00  of  his  said  debts,  and 
he  took  a  deed  to  his  land  first  mentioned  in' said  billy  > 
transfer  of  McLendon's  bond  as  aforesaid,  and  afterwards,  oa 
the  20th  of  September,  1849,  paid  McLendon  $625  00,(r 
the  balance  of  the  purchase-money  as  before  stated,  and  ob* 
tained  ^a  deed  to  said  last  mentioned  land  in  the  bill,  9m 
also  took  receipts  for  stock,  corn,  cotton,  furniture,  etc 

He  said  he  had  actually  paid  Jones'  debts  to  the  aiii6^ 
of  $3,413  00,  besides  advances  to  Jones'  family,  and  otktf 
expenses.  He  denied  urging  Jones  to  leave  the  State,  daW 
the  charges  as  to  concealing  him  or  keeping  bis  fitrfT 
from  him,  admitting  that  Jones  came  to  his  house,  bottV" 
that  Jones  went  to  and  fro  at  his  pleasure  for  two  orl^ 
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sfore  he  left.  He  denied  any  promise  to  pay  Jones' 
or  JoneS;  the  proceeds  of  the  sale  of  the  property  after 
the  dehtSf  averring  that  he  bought  all  absolutely  and 
:  any  trust  or  liability  to  account  to  any  one,  except  a 
the  household  and  kitchen  furniture^  which  he  re- 
to  Jones'  family. 

ud^  Jones  had  never  called  on  him  for  an  account, 
Qg  that  complainant  had,  before  the  date  of  his 
of  administration,  without  stating  what  he  wanted, 
;  account,  or  from  what  source.  He  admitted  a  trust 
ws:  On  the  16th  of  July,  1849,  in  addition  to  from 
to  $3,500,  just  debts  which  he,  Jones,  admitted  he 
here  was  existing  i^inst  him  and  one  J.  A.  Shine, 
lers,  a  large  mercantile,  Charleston,  debt,  which  Jones 
lid  would  devolve  upou  him,  and  in  consequence  of 
}tf  Jones  agreed  to  put  into  the  bill  of  sale  along  with 
I  woman  Ann,  and  her  child  Jane,  and  the  woman 
I  (which  were  absolutely  and  unconditionally  sold 
yeyed),  three  other  negroes,  viz. :  Eliza,  about,  then, 
Lve  years  of  age,  a  boy  about  twenty  years  old,  named 
ind  a  girl  Harriet,  sixteen  years  of  age,  then,  upon 
Nil  understanding  and  agreement,  that  if  the  said 
Ion  debt  came  against  Jones,  the  three  last  mentioned 
-^ere  to  go  to  pay  it  off,  and  if  anything  was  left, 
tns  was  to  go  back  to  Jones  or  his  family.  And 
understanding  and  agreement,  Jones  did,  on  the 
rear  last  aforesaid,  execute  to  Adams,  an  absolute 
to  Ann  and  Jane,  and  Melinda,  as  of  his  own 
Ight  and  property,  and  also  included  in  the  said 
[1  of  sale,  said  Eliza,  and  Green,  and  Harriet, 
rol  understanding  aforesaid,  as  to  these  last  three 
^nd  there  were  a  wagon  and  six  mules,  and  some 
the  household  furniture  which  he  received  in 
mnt  to  said  Jones  and  family,  and  whioh  are  not 
bill,  except  as  to  the  portion  of  furniture  which 
to  keep,  and  which  three  negroes,  Eliza,  Green 
lie  returned  to  said  Jones,  said  Charleston  debt 
devolved  on  Jones  for  payment,  and  also  re- 
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turned,  pursuant  to  said  trust  as  to  said  property,  the  six 
mules,  wagon,  and  said  portion  of  household  furniture. 

He  said,  the  land  was  worth  (when  he  answered)  $10  per 
acre,  and  $250  per  anmcm  for  rent;  that  he  had  not  gotten 
over  $100  worth  of  timber  from  it;  that  Ann  was  diseased, 
and  died  in  1857,  leaving  three  children ;  that  her  annual 
hire  was  not  worth  over  $30;   that  Jane,  her  child,  was 
eleven  years  old,  and  worth  $600,  and  her  third  child  was 
worth  $400 ;  that  Melinda  was  a  runaway,  in  chains,  when 
he  bought  her,  and  that  he  soon  sold  her;  she  was  barren. 
He  said,  that  when  he  took  possession,  the  crop  was  full  of 
grass,  etc.;  and,  while  he  did  not  remember  the  amount  or 
value  of  the  crop  of  that  year,  he  put  the  cotton  at  $150,  and 
the  corn  at  two  hundred  bushels,  worth  $100;  said;  the 
amounts  of  other  property  were  too  largely  stated  by  the 
exhibits  to  the  bill.     He  said,  he  did  not  believe  Jones  was 
dead ;  and  insisted  that  the  letters  of  administration  granted 
in  Dooly  county  were  void,  because  Jones  was  not  shown  to 
have  died  in  Dooly  county,  or  to  have  had  bona  noioiSk 
there. 

To  this  answer  was  attached  an  exhibit  of  said  confcf- 
ances,  and  a  statement  of  the  debts  paid  by  him  for  Jones. 

He  also  exhibited  copies  of  notes  and  accounts  aguQ^^ 
Jones,  paid  off  by  him,  to-wit : 
One  note  for  $316  40J,  due  1st  January,  1850. 
One  note  for  $200  00,  due  1st  January,  1848.    Credited  by 

$100  00,  February  11th,  1848. 

One  note  for  $1,325  00,  due  1st  January,  1848.   Credited  Ijr 

$400  00,  13th  July,  1848,  and  $600  00,  February  10tli» 

1849. 

One  note  for  $500  00,  due  25th  December,  1848.     CrediH* 

by  $132  50,  10th  February,  1849.  ^ 

One  note  for  $875  00,  due  1st  January,  1848.    Credited  If 

$700,  31st  March,  1849. 
One  note  for  $70  00,  due  13th  January,  1849. 
One  note  for  $26  83,  due  2nd  January,  1849. 
One  note  for  $95  00,  due  25th  December,  1849. 
One  note  for  $20  65,  due  8th  February,  1849. 
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e  note  for  $8  31^  due  8th  June,  1848. 

B  note  for  856  08,  due  4th  May,  1849. 

e  note  for  $340  00,  due  6th  January,  1847.    Credited  by 

8156  00,  5th  January,  1847. 
e  note  for  $141  70,  due  1st  January,  1848. 
e  note  for  $50  00,  due  16th  May,  1849. 
B  note  for  $15  60,  due  9th  February,  1849. 
e  note  for  $225  00,  due  1st  January,  1848. 
l^ocounts  against  Jones,  paid  off  by  him,  for  the  following 
Qs:  $8  21  J,  paid  18th  July,  1849;  $12  00,  not  receipted; 
)  76,  paid  2l8t  August,  1850;  $3  62,  paid  21st  August, 
50;  $9  67,  paid  25th  July,  1849*;  $61  08,  paid  23rd 
mary,  1851;  $40  60,  paid  29th  July,  1849*;  $24  57, 
id  25th  July,  1849*;  and  three  fi.  fas.  against  Jones,  one 
$26  26,  with  interest  from  the  18th  of  August,  1849,  and 
66^  costs ;  another  for  $6  30,  with  interest  from  the  last 
be,  and  $1  56|  costs;  and  the  other  for  $400  00  principal, 
14  36  interest  to   22d  November,   1849,  transferred  to 
hms  for  $387  00  paid  by  him. 

[*)  Each  of  the  foregoing  followed  by  a  *  appears  to  have 
fti  transferred  to  Adams  by  its  owner. 
Be  answered,  that  'besides  the  foregoing,  he  had  paid  for 
les  something  to  S.  S.  Bonn,  and  something  to  G.  C.  Car- 
lel,  he  did  not  remember  how  much,  and  $200  00  to 
[enzie.  He  also  exhibited  three  receipts  from  Jones  to 
IS,  dated  the  16th  of  July,  1849,  which  were  attached  as 
its  to  the  bill,  one  for  $100  00  "for  the  growing  crop  of 
'Ootton  and  potatoes,''  on  Jones'  farm ;  one  for  $300  00 
renty-five  head  of  sheep,  more  or  less,  fifty  head  of 
more  or  less ;"  one  for  $155  50  "for  all  my  (Jones') 
Ad  and  kitchen  furniture,  farmiug  utensils  and  fix- 
my  (Jones')  plantation,  together  with  my  library 
wheat-fan  and  thresher,  corn,  wheat  and  fodder 
longs  to  my  (Jones')  place,  where  I  now  live,"  Excep- 
ing  been  filed  to  said  answer,  Adams  amended  it  in 
flaying  Ann  was  worth  only  $400  00,  giving  the 
tfierefor,  Jane  was  worth  $600,  and  her  hire  for  the 
or  two  about  $20  00  per  annum,  Qhaney,  her  second 
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child,  worth  $400  00  and  no  hire,  Melinda,  worth  $600  00, 
for  hire  $75  00  per  annum,  he  sold  her  in  1850  or  1851  for 
8600  00  or  $650  00,  in  part  payment  of  a  debt  which  the 
purchaser  held  against  Jones ;  he  gave  Ann  and  her  three 
children  to  his  daughter  in  1855  ,ot  1856  ;  he  said  he  could 
not  remember  how  many  bales  of  cotton  were  made  on  the 
Jones'  place  in  1849 ;  it  may  have  been  only  five,  and  pos- 
sibly ten,  but  not  more ;  that  a  part  of  the  $1060  GO  paid  by 
him  to  Jones  was  a  fine  horse  and  buggy,  with  which  Jones 
went  off,  though  he  had  nothing  to  do  with  sending  him  oS, 
he  went  off  voluntarily;  he  admitted  getting  another  account 
in  favor  of  Jones  for  $75  00,  but  gave  it  to  another  party  in 
payment  of  a  debt  due  that  party  from  Jones ;  admitted  that 
he  got  fifteen  or  twenty  bushels  of  wheat  from  the  crop,  bat 
said  that  Jones'  family  consumed  most  of  the  wheat,  and  be 
admitted  the  sale  of  one  hundred  and  twenty-five  pounds  of 
bacon  at  twelve  and  a  half  cents.     He  concluded  his  amended 
answer  by  a  prayer  that  Johnson  should  discover  whether 
Jones  was  dead  when  he  administered  on  his  estate,  and  wheo 
and  where  he  died.     To  this  he  exhibited  a  bill  of  sale  ttm 
Jones  to  himself,  for  Eliza,  thirty-five  years  old,  Ann,  nioeteeo, 
Jane,  six  months.  Green,  twenty-two,  Harriet,  sixteen,  ud 
Melinda,  twenty  years  old,  made  the  16th  of  July,  1849,  ^ 
the  expressed  consideration  of  $2200  00  cash.     Adams  diedf 
and  at  September  term,  1866,  his  executors  were  madede* 
fendantfi.     During  the  trial  Johnson  amended  his  bill  by 
averring  that  he  did  not  have,  nor  did  he  believe  Jones  hA 
any   notice  prior  to  November  or  December,  1869,  tW 
Adams  held  adversely  to  Jones,  and  would  not  aoooantt* 
Jones  or  his  family^    Answer  to  this  was  waived. 
The  jevidence  on  the  trial  was  as  follows : 
Mathenia  Jones,  by  interrogatories,  testified,  in  beM 
of  the  complainant,  on  the  30th  of  August,  1867 :    Thitih 
was  the  wife  of  said  Eliab  Jones  at  the  time  of  his  leffitt 
the  said  county  of  Macon,  and  State  of  Georgia,  and  theM 
time  she  heard  of  him  was  in  the.  year  1849;  that  iM 
came  to  her  house  and  got  her  husband's  horse  and  ta|V' 
and  said  he  was  getting  said  horse  and  boggy  to  oiBff ' 
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said  Jones ;  that  Adams  came  to  her  house  on  Sunday  even- 
ing, and  said  he  wanted  to  have  some  private  talk  with  her, 
and  thereupon  she  went  into  a  private  room  with  Adams, 
and  he  said  that  Mr.  Jones  was  in  a  very  excited  state  of 
mind,  and  was  going  off  to  stay  about  a  month,  or  not  quite 
so  long,  and  that  he  (Jones)  wanted  his  laud  papers  and  the 
bills  of  sale  of  his  negroes,  and  she  said  that  she  (witness) 
did  not  want  to  give  them  to  him,  for  that  he  (Jones)  was 
deranged,  or  was  so  the  last  time  she  saw  him ;  Adams  assured 
her  that  he  (Adams)  would  return  them  to  her  again ;  there- 
upon she  gave  the  papers  to  him,  (Adams,)   and  Adams 
came  to  her  house  on  Monday  night,  the  next  night  after- 
Mrards,  and  told  her  to  have  two  suits  of  clothes  ready  by  the 
next  night,  that  Jones  (her  husband)  was  going  off,  and  that 
be  (Adams)  would  bring  him  to  see  her,  and  on  the  next 
night  Adams  came  and  got  the  clothes,  but  did  not  bring  her 
husband,  nor  did  bring  the  papers,  and  took  her  husband's 
horse  and  buggy  and  the  two  suits  of  clothes,  and  carried 
them  off  in  the  night,  and  the  next  morning  he  (Adams) 
came  down  and  told  her  that  her  husband  was  gone,  and  he 
(A.dams)  then  called  up  all  the  negroes  on  the  place,  and  told 
them  that  he  was  their  master,  and  said  that  every  thing  on  the 
plaoe  belonged  to  him — lands,  negroes,  horses,  and  everything 
dse,  and  said  to  her  that  if  she  would  turn  over  everything 
to  him,  he  would  hold  possession  until  he  paid  off  the  debts, 
^d  would  then  turn  over  the  balance  to  her,  and  told  her 
that  he  had  Jones  yi  his  house,  locked  up  in  a  closet,  until 
he  (Adams)  sent  him  off  from  the  State ;  Adams  took  poa- 
^^ion  of  five  negroes,  two  horses,  and  six  mules,  and  the 
8tore-house,  and  with  the  goods  in  the  store-house  he  settled 
^e  ddbt  in  Charleston  against  her  husband ;  he  (Adams) 
*^k  seventy-five  or  eighty  head  of  hogs,  seventy-five  head 
^  sheep,  forty  or  fifty  head  of  cattle,  one  wagon  and  one 
hoj^  cart,  one  large  chest  of  carpenter's  tools,  forty  head  of 
S^^,  forty  bushels  of  old  com,  one  thousand  or  fifteen  hun- 
^^  pounds  of  bacon,  thirty-six  bushels  of  wheat,  about 
^^^  hundred  dollars'  worth  of  furniture,  a  fine  crop,  in 
S^  condition ;  twelve  hundred  bushels  of  com  were  mada 


492         SUPREME  COURT  OF  GEORGIA. 


Adams  vs.  Jones. 


that  year,  and  about  nineteen  bales  of  cotton,  about  eight 
thousand  pounds  of  fodder;  she  did  not  remember  about 
the  peas  and  potatoes;  the  whole  crop  was  worth  about 
three  thousand  dollars,  that  went  into  the  possession  of  Adams 
in  1849 ;  that  D.  B.  Jones  worked  on  the  place  that  year  for 
one-eighth  part  of  the  crop,  and  his  part  of  the  com  was  one 
hundred  and  fifty-three  bushels  and  three  pecks  of  corn; 
his  cotton  came  to  one  hundred  and  twenty-six  dollars  and 
some  odd  cents ;  that  H.  D.  Powell  did  not  get  any  negroes 
from  Adams. 

That  Jones,  at  the  time  of  his  leaving,  owed  Clark  & 
Scott,  she  thinks,  about  $500  00,  as  part  payment  to  them 
for  negroes,  which  he  purchased  for  $800  00,  which  W 
afterwards  paid  by  Adams  with  a  negro  woman  belonging 
to  said  Jones.     The  name  of  said  negro  was  Melinda.    Bt 
also  owed  sixty-five  dollars  to  William  Jones  for  a  yoke  of 
steers,  which  were  afterwards  also  sold  by  Adams,  who  paiJ 
that  debt.     He  also  owed  Henry  Powell  sixty-five  dollar^ 
which  was  afterwards  paid  by  said  Adams  with  a  mare  te- 
longing  to  said  Jones.     That  Adams,  shortly  after  Jones  left, 
proposed  to  her  that  if  she  would  turn  over  all  the  proper^ 
Jones  owned  to  him,  (Adams,)  he  would  pay  all  the  debte 
owed  by  Jones,  and  whatever  might  be  left  he,  (A&fflS,) 
would  return  to  her.    The  property  was  accordingly  tornd 
over  to  Adams  by  her.     Adams  afterwards  stated  to  hertW 
he  had  paid  all  of  Jones'  debts  with  Jones'  own  propef^* 
Shortly  after  this  Adams  proposed  to  her,  that  if  she  wooH 
remove  to  Alabama,  he  (Adams,)  would  buy  her  a  tract rf 
land  in  Alabama,  in  consideration  of  the  property  owned* 
that  time  by  Jones,  and  in  possession  of  Adams;  that  Adtf^ 
came  to  her  house  and  got  Jones'  horse  and  buggy,  s^J^ 
that  he  was  getting  said  horse  and  buggy  to  carry  off  J«* 
That  over  $6,000  00  worth  of  personal  property  went  into** 
possession  of  Adams,  besides  the  real  estate;  that  Mf^ 
unlocked  the  secretary,  and  took  some  money ;  she  Si  4 
know  how  much;  that  Henry  Powell  got  one  of  the  iC 
left  on  the  place;  she  did  not  remember  who  got  tbe#'» 
that  Adams  got  the  proceeds  of  the  wagon  and  mab^*^ 


ATLANTA,  JUNE  TERM,  1869.  493 

Adams  vs.  Jones. 

that  her  husband  was  getting  $800  00  a  year  for  the  wagon 
and  mules.  Adams  took  some  papers — she  did  not  remem- 
ber the  exact  nature  of  the  papers.  Adams  took  Jones' 
clothes  to  him  from  his,  (Jones',)  house. 

Cross-examined,  she  said :  I  live  in  Bibb  county,  State 
of  Alabama.  I  am  interested  as  an  heir  of  my  husband, 
having  assigned  my  dower  interest,  and  taken  a  child's  part. 
I  expect  to  gain  by  the  result  of  this  suit.  The  complainant 
is  my  son-in-law.  Eliab  Jones  is  my  husband,  if  he  is  living. 
I  do  not  know  whether  or  not  he  is  living.  I  do  not  know 
where  he  went.  We  were  living  together  at  the  time  he  left. 
I  have  never  heard  of  him  since  his  departure.  In  my 
answer  to  direct  interrogatories,  I  have  said  nothing  from 
rumor.  I  have  stated  facts  that  came  to  my  own  knowledge, 
and  those  which  said  Adams,  himself,  told  me.  I  have 
stated,  as  nearly  as  I  am  able,  after  the  lapse  of  time,  the 
language  used  by  said  Adams  in  our  different  interviews. 
There  was  no  one  present  at  these  interviews  except  himself 
and  myself  I  know  of  no  trades  between  the  said  Adams 
and  Jones,  or  any  other  person.  Adams  took  possession  of 
said  property,  as  declared  in  direct  interrogatories,  stating 
that  Jones  would  be  gone  only  a  month.  I  knew  of  no  sale 
of  property  by  Jones  to  Adams,  and  never  heard  of  any. 
Jones  was  not  much  in  debt  when  he  left.  Adams  paid,  (as 
he  told  me,)  the  debts  of  Jones  with  his  (Jones')  own  prop- 
erty. 

I  knew  of  no  understanding  or  agreement  between  Jones 
and  Adams  about  paying  debts.  I  have  stated  nothing  from 
rumor  in  regard  to  crops,  as  to  quantity  or  value.  I  have 
stated  £Eicts  which  came  to  my  own  knowledge  about  them. 
I  know  nothing  of  any  agreement  between  Jones  and  Adams 
in  regard  to  the  payment  of  Jones'  debts,  except  that  which 
I  have  already  stated.  I  knew  of  nothing  in  regard  to  Jones' 
leaving  any  money  with  Adams  to  pay  these  debts.  Adams 
took  some  money,  as  already  stated,  from  my  secretary,  but  I 
do  not  know  how  much,  or  whether  he  was  authorized  or 
Aot  by  Jones  to  do  so.  I  do  not  know  whether  or  not  Adams 
(laid  Jones'  debts.    He  told  me  that  he  had  paid  the  debts. 
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I  haye  stated  all  the  words  of  said  Adams,  as  nearly  as  I  can 
remember,  that  he  uttered  in  our  interviews.  I  received 
&om  Adams  three  negroes,  a  man  named  Green,  about  thirty 
years  old,  a  woman  named  Eliza,  about  thirty-five  years  old, 
and  a  negro  girl  named  Harriet,  about  fourteen  years  old, 
and  a  wagon  and  six  mules.  I  received,  also,  from  Adams 
twenty  dollars,  to  bear  my  expenses  to  Alabama.  He -said 
that  he  would  meet  me  before  I  got  to  said  State,  and  give 
me  more,  but  I  never  afterwards  saw  him.  I  do  not  know 
of  Adams  having  paid  Jones  any  money  whatever  before  said 
Jones  left. 

Levi  Jones,  in  behalf  of  complainant,  testified  by  iDte^ 
rogatories  as  follows,  on  the  23d  of  May,  1861 :    I  wtf 
acquainted  with  Eliab  Jones.  My  only  acquaintance  with  him 
was  in  Macon  county,  Alabama.     The  last  I  saw  of  him  ra 
in  the  summer  of  1849,  in  Macon  county,  Alabama.    I  cm 
say  that  he  did  not  act  as  a  rational  man  when  I  saw  him.  He 
took  a  vial  of  laudanum  at  my  own  house,  which  heacknovl* 
edged  he  took  to  kill  himself  with,  and  would  set  for  boon 
under  a  shade  tree  in  my  yard,  looking  up  the  wagon  roaii 
with  a  knife  in  his  hand,  and  said  he  would  kill  himself  if 
any  one  came  after  him.     He  came  to  my  house  in  Jvifor 
August,  1849,  and  left  the  last  of  August  or  first  of  SejteO" 
ber,  1849.     I  have  never  heard  of  him  since  he  left.  Th 
only  property  that  I  knew  him  to  have  at  my  house  in  Ah* 
bama  was  a  horse  and  buggy,  and  the  negro  boy  Eeoho- 
It  was  a  deep  bay  horse,  and  I  think  he  had  him  at  Df 
house  in  the  winter ;  he  was  in  possession  of  Eliab  Job^ 
He  sold  me  the  horse  and  buggy  for  one  hundred  and  eigl^ 
dollars,  and  he  sold  the  boy  Reuben  for  five  hundred  tf" 
fifty  dollars,  to  get  money  to  go  away  upon. 

Cross-examined,  he  said :  I  live  in  Macon  county.  A*' 
bama,  at  the  same  place  where  Eliab  Jones  was,  at  my  l>o*^ 
I  am  not  related  to  Eliab  Jones  in  any  way.  iBmvo^ 
sician.  I  have  stated  nothing  but  facts  of  my  oWn  kof^ 
edge.  I  don't  know  if  Eliab  Jones  is  now  living  txttf^ 
As  I  have  stated,  the  first  and  last  time  I  ever  saw  iSt^ 
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at  my  house.    The  last  I  knew  of  his  living  was  the  day  he 
lefl  my  hoase.     I  have  no  interest  in  the  suit. 

D.  B.  Jones,  sworn  by  the  complainant,  testified :  That 
he  lived  with  his  father,  Eliab  Jones,  the  year  he  went  away 
or  lefl  Georgia,  in  1849 ;  that  he  was  to  have  a  certain 
portion  of  the  crop  for  his  services — the  eighth— that  he  got 
one  hundred  and  fifty  bushels  of  corn,  and  a  stack  of  fodder, 
and  that  his  part  of  the  cotton  crop  was  worth  one  hundred 
and  twenty-six  dollars  and  some  cents ;  that  he  sold  his  part 
of  the  cotton  to  Ezekiel  H.  Adams  for  the  above  sum,  in  the 
presence  of  Nathan  M.  Massey,  and  he  sold  the  fodder  to 
said  Adams  for  eight  dollars.  Adams  told  him  that  the 
property  was  left  with  him  (Adams)  by  witness'  father,  to 
pay  his  (Jones)  debts  and  to  turn  over  the  balance  of  it  to  his 
father's  family  after  the  debts  were  paid;  that  his  father  was 
confined  at  Adams'  house  for  several  days  before  he  went  away, 
and  that  Adams  promised  him  he  should  see  him  before  he  left. 
Adams  told  him  and  his  mother  that  he  would  bring  him  to 
see  them,  but  he  did  not  do  it.  Afterwards,  when  Adams  came 
for  Jones'  clothes  and  things,  witness  reminded  him  of  his  pro- 
mise, but  he  put  him  off.  Witness  tried  to  get  him  to  carry 
a  letter  to  his  father,  which  he  declined.  Adams  told  witness' 
mother  that,  if  she  would  go  to  Alabama,  he  would  go  to 
Alabama  and  purchase  for  her  a  better  plantation  than  Jones 
had  turned  over  to  him.  When  Jones'  family  left  i&eorgia 
in  December,  1849,  Adams  turned  over  to  them  three  negroes, 
to-wit :  Green,  Eliza  and  Harriet,  the  wagon  and  six  mules, 
and  some  household  furniture.  There  were  on  the  planta- 
tion, when  Jones  left  it,  some  five  or  six  hundred  bushels  of 
com,  and  a  considerable  quantity  of  fodder.  The  crop  had 
been  well  cultivated,  and  Adams  took  some  of  the  hands  off, 
and  worked  them  on  his  own  farm;  there  was  plenty  of 
bacon  on  the  place  to  supply  the  farm. 

Cross-examined.  Witness'  mother  was  present  when  Adams 
8poke  about  the  arrangement  that  was  made  between  Jones 
and  himself  in  reference  to  the  property.  Adams  was  talk- 
ing to  Mrs.  Jones  about  it.  Witness  is  quite  deaf  now,  and 
^as  very  deaf  then,  but  he  heard  what  was  said.    Never  saw 
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his  father  or  heard  of  him  after  he  left  the  State.  Is  the  sc 
of  Eliab  Jones^  and  has  not  released  his  interest  in  the  estat< 
he  expects  to  get  his  portion  of  any  recovery  that  may  be  hi 
in  this  case.  Resides  in  Alabama.  Eliab  Jones'  famil 
previous  to  their  departure^  lived  upon  the  provisions  on  tl 
place. 

William  W.  McLendon,  in  behalf  of  complainant,  te 
tified :    That  he  sold  Jones  one  of  the  lots  of  laud  purchase 
of  him  (Jones)  by  Adams,  for  six  hundred  or  seven  hnndre 
dollars,  aud  gave  Jones  his  bond  for  titles  of  the  same.    Pr 
vious  to  his  departure,  Jones  paid  one  hundred  dollars  of  tl 
purchase  money.     After  he  left,  the  bond  was  in  Adanu 
hands,  who  paid  him  the  balance  of  the  purchase  monev 
and  he  made  a  deed  to  the  land  to  Adams.     Witness  miuie 
some  one  or  two  hundred  dollars  on  the  land  trade  witk 
Jones,  including  some  hogs  sold  with  the  land  to  Jodol 
Just  before  or  just  after  Jones  went  away,  he  is  under  the 
impression  that  lands  rose  greatly  in  value ;  if  this  rise  took 
place  before  Jones  left,  (of  which  he  is  doubtful,)  the  settle 
ment  of  land  conveyed  to  Adams  was  worth  eight  or  nine  (W" 
lars  per  acre.  If  lands  advanced  subsequently,  it  was  not  tto 
worth  more  than  three  or  four  dollars  per  acre.     The  notes 
exhibited  in  the  exhibit  to  defendant's  answer,  payable  to 
witness,  and  signed  by  Eliab  Jones,  were  the  only  claim  Wi 
by  witiless  against  Jones  at  the  time  he  left,  and  they  weie 
paid  by  Adams.     There  was  considerable  excitement  existiog 
and  manifested  against  Jones  by  the  people  at  the  timely 
left,  in  consequence  of  criminal  charges  against  him. 

Benjamin  A.  Hudson,  in  behalf  of  complainanti  tesfr 
fied :  That  he  bought  some  bacon  hams  at  the  Jones'  ^M»t 
from  Adams,  in  1849.  Don't  recollect  the  quantity  or  prieii 
thinks  the  land  was  worth,  at  the  time  of  the  sale  firom  Jcf* 
to  Adams,  from  eight  to  ten  dollars  per  acre.  Adams  WL: 
witness  he  had  a  good  crop  on  the  place.  ^ 

William  H.  Eobinson  testified :  That  he  was  8«t|l^: 
by  Adams  to  go  to  his  house,  in  1849,  to  see  JoneBfiP* ; 
posed,  when  he  went,  that  Jones  had  sent  for  him  to  igj^  ] 
him  in  a  criminal  charge  alleged  against  him.    "fflMl* 
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elied  Adams'  house,  he  found  Jones  in  the  up-stairs  of 
lams'  house.  Jones  said  nothing  to  him  about  the  crimi- 
i  charge ;  both  asked  him  about  conveyances  of  property ; 
^7  (Jones  and  Adams)  would  retire  to  the  horse  lot  and 
xer  places  about  the  premises,  and  have  long  private  inter- 
ewSy  and  then  return  and  consult  him  again.  Sometimes 
dams  went  by  Jones'  invitation,  but  as  frequently  Jones 
ent  by  Adams'.  Witness  drew  no  conveyances  set  forth  in 
efendant's  answer,  and  does  not  know  what  the  parties  were 
^nversing- about. 

Croes-ezamined,  he  said :  that  it  was  in  the  day-time,  and 
ntness  is  counsel  in  the  case  for  a  conditional  fee. 

Complainant  then  introduced  the  letters  of  administration 
0  him  on  Jones'  estate,  which  letters  are  dated  the  6th  of 
Wjmary,  1860,  and  the  following  letter,  written  by  Ezekiel 
S.  Adams  to  D.  B.  Jones : 

April  9th,  1850. 

D.  B.  Jones — Dear  Sir :    I  received  your  letter,  and  was 
W  to  hear  you  landed  safe,  but  sorry  to  hear  your  mother 
ttyet  in  distress.     Say  to  your  mother  that  it  will  be  out 
ny  power  to  come  out  to  see  her  before  fall,  as  I  have  to 
|d  several  of  the  Spring  Courts  in  this  State ;  but  say 
Inr  mother  that  she  need  not  be  uneasy  about  her  busi- 
Ijrts  soon  as  I  can  leave  I  will  arrange  it  for  her,  or  if  you 
mother  will  come  in  before  the  fall,  I  will  do  what 
if  you  and  her  can't  come  before  the  fall,  I  will 
her  then,  all  I  promised.     I  yet  remain  her  friend, 
not  forgotten  her  because  she  is  with  her  friends, 
that  if  he  can't  make  money  with  the  wagon, 
come  back.    Give  them  all  my  respects.    Please 
occasionally.     I  shall  be  glad  to  hear  from  you 
whether  your  mother  expects  to  stay  where  she 
[I  promised  the  old  lady,  when  I  went  to  Louis- 
would  go  by  her,  and  help  her  pick  out  a  place, 
of  going,  and  did  not  come  out,  and  thought 
lers  would  do  better  in  the  matter  than  I  could, 
bter  acquainted  with  the  country  than  I  was, 
:— 32. 


♦  «» 
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but  I  yet  remain  her  friend.  Please  write  whether  you  have 
heard  anything  of  your  father  or  not^  and  what  has  become 
of  James  Hogin's  family.     Write  soon,  etc, 

I  remain  yours,  respectfully, 

E.   H.   ADA3IS. 

Here  complainant  closed  his  case. 

Defendants  then  tendered  and  read  in  evidence  said  exhib- 
its to  his  answer. 

G.  Carmichael  testified :  that  he  held  an  account  against 
Eliab  Jones  for  some  ten  dollars,  the  precise  amount  of  whidi 
he  does  not  now  recollect,  which  was  paid  him  by  Adams  the 
year  Jones  left. 

SuMMERLiN  testified :  that  Eliab  Jones  was  indebted  to 
him  for  lumber,  some  seventeen  or  eighteen  dollars,  wbidi 
was  paid  to  him  shortly  after  Jones  left,  by  Adams. 

Nathan  M.  Massey  testified:  that  he  purchased  the  fod- 
der from  D.  B.  Jones,  and  paid  him  eight  dollars,  the  pricB 
he  (Jones)  said  he  received  from  Adams  for  the  same.  Wit- 
ness was  as  certain  as  that  he  then  stood  in  the  presence  of 
the  Court,  that  he  never  saw  Adams  pay  (witness)  D.  R 
Jones  any  amount  of  money  whatever  for  cotton,  or  anyoiier 
thing,  at  the  time  mentioned  by  said  Jones,  or  at  any  other 
time.  Witness  (Massey)  cultivated  the  Jones'  place  in  co- 
partnership with  Adams  in  1850,  and  when  he  took  possei* 
sion,  which  was  early  in  that  year,  the  14th  day  of  JanniiTf 
he  found  only  some  four  or  five  hundred  bushels  of  corn  <• 
the  place,  and  thinks  there  were  some  eight  or  ten  bales  v 
cotton  made  there  the  previous  year,  and  this  he  oondnd' 
firom  the  quantity  of  cotton  seed  found  there  and  used  )f 
him  on  the  place  in  1850.  Witness  is  son-in-law  and 
tor  of  Adams. 

John  D.  Adams  testified :  that  Ezekiel  H.  AduB  4l1 
not  receive  the  proceeds  of  the  wagon  and  teiam  left  bf 
Jones ;  that  the  same  were  under  the  management  of  WjI|#  I 
Jones,  a  son  of  Eliab  Jones,  who  received  the  amooilii^ 
for  hauling,  and  to  witness'  knowledge,  spent  s  Iarg«||i'i'* 
of  it.    Witness  was  present  whea  Eliab  Jones'  fiuniljii 
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liristtnas^  1849^  left  this  State  for  Alabama.  Ezekiel  H. 
dams  turned  over  to  Mrs.  JoneS;  (the  wife  of  said  Eliab 
>nes,)  three  negroes,  (the  same  mentioned  in  her  interroga- 
ries,)  the  wagon  and  six  mules,  and  as  much  household  and 
tchen  furniture  as  could  be  piled  on  the  wagon,  and  gave 
ir  one  hundred  dollars  in  money.  She  commenced  crying, 
id  asked  Ezekiel  H.  Adams  if  that  was  all  he  was  going  to 
t  her  have  to  carry  her  clear  to  Alabama,  when  he  replied 
lat  she  had  gotten  all  the  property  to  which  her  husband 
as  entitled^nd  he  had  given  her,  as  a  present,  the  one  hun- 
ched dollars,  that  be  did  not  owe  her  anything.  The  crop  of 
849,  on  the  Jones'  place,  was  badly  cultivated,  and  after 
Ldams  came  into  possession  of  it,  he  had  to  work  it  out  with 
lis  own  hands.  It  was  overrun  with  grass  and  weeds  and 
rater  melon  vines.  There  were  not  more  than  eight  light 
tales  of  cotton  made  on  the  place,  and  some  four  or  five  hun- 
Ired  bushels  of  corn,  with  some  small  amount  of  fodder,  not 
aoeeding  sixty  or  seventy  dollars  worth.  Jones'  family,  until 
hey  left,  lived  on  and  were  supported  off  of  the  place. 
|u€ro89-examined,  he  said :  he  was  fourteen  or  fifteen  years 
age  at  the  time  Jones  left;  was  never  present  at  any  of 
interviews  between  Jones  and  Adams.  Jones  was  not 
led  while  he  staid  at  Adams' ;  came  and  went  as  he 
I,  as  far  as  he  knew.  His  son,  William  Jones,  during 
time,  was  frequently  with  him.  He  acted  like  a  man 
had  been  guilty  or  accused  of  some  great  crime.  Does 
link  he  was  deranged.  William  Jones  was  present  when 
ler  left  Adams'  house  the  last  time.  Witness  is  son, 
le  of  the  executors  of  Adams. 

Rackley  testified :  that  he  lived  in  the  neighbor- 

Al  the  time  Jones  left ;  was  well  acquainted  with  the 

sold  to  Adams  by  Jones,  and  thinks  they  were  worth, 

19,  three  or  four  dollars  per  acre.    Saw  Jones  just 

he  was  charged  with  the  robbery,  for  which  charge  he 

State.    Does  not  think  that  he  was  irrational,  or  his 

in  the  least  degree. 

E.  MoBELAND  testified:  that  he  was  well 

ited  irith  the  said  lands,  and  that  in  1849  they  were 
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not  worth  more  than  three  or  four  dollars  per  acre.  He 
bought  lands  the  same  year  adjoining  those  lands,  at  three 
dollars  per  acre^  and  he  thought  his  was  the  best  land. 

John  Causey  testified :  that  the  land  was  worth,  io  1849, 
from  four  to  five  dollars  per  acre,  saying  he  resided  therein 
the  neighborhood  for  a  number  of  years,  and  had  bought 
some  land  there  equally  good  for  about  the  same  price,  in  the 
year  1849,  in  the  fall  of  that  year;  that  he  saw  Jones  about 
the  time  the  charge  was  brought  against  him,  and  considered 
him  of  sound  mind. 

Defendants  read  in  evidence  answers  to  certain  interrogt- 
tories  propounded  to  William  Souden,  in  September,  1867, 
who  testified,  that  he  knew  defendants,  but  not  the  plaintiff; 
that  he  lived  from  the  year  1841  to  the  year  1852  in  Macon 
county,  on  the  lands  of  Ezekiel  H.  Adams;  knows  tint 
some  time  during  the  year  1849,  Ezekiel  H.  Adams  boagk 
of  Eliab  Jones  his  plantation,  negroes,  wagon  and  team,  id 
household  and  kitchen  furniture ;  the  terms  of  tlie  tnA 
were,  that  Adams  was  to  pay  all  of  Jones*  outstanding  cM^ 
and  the  balance  to  pay  Jones  in  cash.  Only  knows  that 
Jones  told  witness  the  day  before  he  lefb  the  countiy,  tW 
Adams  had  paid  him ;  does  not  know  how  he  paid  himj 
only  as  above  stated ;  knows  that  Jones  was  oonsidenblv  w 
debt,  and  left  the  county  of  Dooly  soon  after  the  sale  of  W 
property  to  Adams.  Knows  that  Ezekiel  H.  Adams  I*'' 
many  of  Jones'  debts,  and  perhaps  all.  There  was  a  w«g* 
and  team  which  deponent  understood  to  have  been  bong* 
by  Adams,  which  was  taken  into  his  possession.  Jones'  &>* 
ily  left  Dooly  county  soon  after  Jones  himself  did.  Tkf 
went  off,  carried  by  the  wagon  and  team  above  alladedi^ 
which  wagon  and  team  were  never  returned  to  Adifli' 
witness'  knowledge.  Recollects  there  were  a  mare  and  tA] 
but  don't  know  what  disposition  was  made  of  them.  A*^ 
as  witness  knows,  Jones'  mind  was  as  good  as  it  evtf  ^ 
been. 

To  cross  interrogatories  he  answered,  that  he  undMk'*] 
that  the  trade  was  reduced  to  writing.    The  ooDsida^ 
amount  paid  for  the  property  he  did  not  reooUect   IV 
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3W  what  was  expressed  in  the  writing.  Jones  told  him 
t  Adams  bad  paid  him.  Did  not  know  the  amount, 
iderstood  a  portion  was  paid  in  taking  up  Jones'  debts,  the 
anee  in  money.  Did  not  know  who  was  present  at  the 
king  of  the  trade,  nor  the  witnesses  to  the  writing — was 
;  a  witness  himself.  He  supposed  the  land  was  worth 
»at  five  dollars  per  acre.  Did  not  recollect  the  number  of 
;roes  sold,  or  their  value,  nor  the  amount  of  the  other 
^perty  included  in  the  trade.  He  saw  Jones  at  Adams' 
ise  for  several  days  previous  to  his  leaving ;  he  did  not 
)ear  to  be  attempting  to  conceal  himself,  or  be  concealed 
Adams.  Did  not  know  when  or  how  he  left.  Under- 
od  he  drove  off  his  own  horse  to  Adams'  buggy.  Knew 
^hiDg  of  Adams  exciting  Jones'  fears.  Did  not  know  the 
Mst  date  of  making  said  trade.  It  was  made  some  time 
ling  the  year  1S49.  Knew  none  of  the  circumstances 
ider  which  it  was  made.  Jones'  son  drove  the  wagon  and 
un  previous  to  its  sale  to  Adams.  Did  not  recollect  to 
tteseen  him  drive  it  after\vards,  nor  did  he  know  that  it 
i  ran  at  all  after  tlie  trade  until  Jones'  family  moved. 
pBw  that  Adams  paid  some  of  Jones'  debts.  Did  not 
that  he  shaved  any  of  them,  or  had  any  transferred  to 
Af. 

fendants  tendered  and  read  in  evidence  the  interrogato- 

td  answers  thereto  of  Ansel  Hagins,  who  testified,  in 

tber,  1867,  that  he  knew  the  parties ;  was  acquainted 

[Ezekiel  H.  Adams,  and  had  seen  Eliab  Jones ;  that  he 

with  Adams  (Ezekiel  H.)  in  1849.     The  crops  on  the 

place  that  year  were  sorry,  not  more  than  eight  or  nine 

ootton,  and  four  hundred  and  fifty  bushels  of  oorn 

le«     He  (witness)  gathered  said  crops  with  Adams' 

Adams'  hands  worked  on  the  Jones  place  in  1849. 

med  and  hoed  the  cotton  one  time  and  gathered  the 

The  trade  took  place  between  Jones  and  Adams  in 

July,  1 849,  and  Jones  left  about  the  time  it  was 

kDoes  not  know  when  Jones'  family  left,  or  what 

tiwy  carried  off  with  them,  or  what  became  of  the 

imoA  team.    There  was  a  mare  and  colt  on  the  Jones 
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place,  claimed  by  Ben.  Jones.     Adams  said  she  belonged  to 
Ben.  Jones.     Does  not  know  what  became  of  them.     He 
managed   and   superintended   it  after  the  sale  to  Adams; 
gathered  the  crop  with  Adams*  hands ;  crop  badly  cultivated. 
Jones'  family  lived  on  the  place,  and  used  the  provisions  that 
were   there.     Knows   nothing  of  any  written    conveyance. 
Does  not  know  where  Jjones  stayed.   Adams  told  witness  that 
he  had  bought  the  place  and  gave  Jones  five  thousand  dollars 
for  it.     Does  not  know  whose  horse  and  buggy  Jones  went 
off  with  ;  but  one  mare  and  colt  left  on  the  Jones  place,  aod 
does  not  know  what  became  of  them.    A  negro  man  by  the 
name  of  Green,  and  two  negro  women,  worked  at  Adams' 
home  place  a  week.     Does  not  know  the  value  of  the  prop- 
erty turned  over  by  Jones  to  Adams. 

That  part  of  the  evidence  of  John  D.  Adams  stating,  tbit 
William  Jones  was  at  Adams'  house  when  Eliab  Jones  w» 
there,  was  disputed  by  complainant's  solicitors,  and  it  was  left 
for  the  Judge  to  decide  whether  that  witness  so  testified ;  hi 
did  not  strike  it  from  the  brief,  but  seems  to  have  made  do 
decision  on  the  subject. 

For  the  request  to  charge,  the  charges  given  and  the  re- 
fusals to  charge,  see  the  motion  for  a  new  trial. 

The  jury  found  for  the  plaintiff  $8,621  64-100  as  princi- 
pal, with  interest,  specifying  no  time  for  the  interest  to  begioj 
and  judgment  was  so  entered, 

Adams'  counsel  moved  for  a  new  trial,  upon  the  foUowi^ 
grounds : 

1st,  Because  said  verdict  is  contrary  to  evidence,  and  tk 
principles  of  justice  and  equity. 

2d.  Because  said  verdict  is  decidedly  and  strongly  agiW 
the  weight  of  evidence. 

3d.  Because  said  verdict  is  without  evidence  to  sappori» 

4th.  Because  the  Court  erred  in  admitting  the  evidcn**] 
the  wife  and  the  son  of  Eliab  Jones,  and  in  overroliiiK 
fendant's  objection  thereto,  viz :   that  the  said  wt< 
although  not  nominal  parties  in  said  cause,  were  tt*^ 
parties  thereto — would  be  directly  benefitted  by  therttf  * 
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e  suit,  and  had  not  released^  or  proposed  to  release,  their 
terest  therein. 

6th.  Because  the  Court  erred  in  admitting  all  those  por- 
)ns  of  their  testimony  relating  to  conversations  between 
em  and  defendant's  testator,  and  which  tended  to  engraft  a 
irol  trust  upon  written  instruments,  and  in  overruling  de- 
idant's  objections  thereto,  viz :  that  said  conversations  were 
i  set  forth  or  alluded  to  in  the  pleadings,  and  were  inad- 
issible  for  the  purpose  of  establishing  the  trust  set  up. 
6th.  Because  the  Court  erred  in  charging  the  jury,  at  the 
quest  of  complainant's  solicitors,  that  if  they  believed  Adams 
tually,  and  in  good  faith,  purchased  the  property  which  he 
ftims  under  the  deeds,  bills  of  sale  and  receipts  given  by 
«es,  and  that  the  consideration  expressed  therein  was  the 
oe  consideration  he  was  to  pay  for  the  purchase  of  said 
Eoperty,  they  must  find  tJMLdifference  between  that  amount 
nd  the  amount  Adams  slmErs  he  did  pay  for  complainant's 
itestate  with  the  interest  from  the  time  of  the  sale. 
7th.  Because  the  Court  erred  in  charging  the  jury,  at  the 
hqoest  of  complainant's  solicitors,  that  if  they  believed  from 
^  evidence  that  the  sale  and  conveyance  of  the  property  by 
les  to  Adams  was  in  trust,  for  the  payment  of  Jones'  debts 
then  to  deliver  to^  his  family,  they  must  find  for  com- 
lant  the  value  of  the  whole  property,  deducting  therefrom 
iver  amount  Adams  may  have  paid  on  account  of  Jones' 
lities. 

Because  the  Court  erred  in  charging  the  jury,  at  the 

of  complainant's  solicitors,  that  they  are  authorized 

ler  the  facts  and  circumstances  attending  this  sale-«- 

lition  of  the  parties — the  object  for  selling  his  (Jones') 

eitate — ^the  charges  which  were  alleged  against  Jones, 

that  he  left  the  State  and  has  never  been  heard  of 

I  well  as  the  inadequacy  of  price,  to  imply  fraud  on  the 

'Adams,  or  infer  a  trust  as  to  the  sale  of  this  property. 

Because  the  Court  erred  in  charging  the  jury,  at  the 

,0f  oomplainant's  solicitors,  that  when  the  answer  is 

in  itself,  or  is  contradicted  by  other  evidence^ 

not  bound  to  give  credit  to  any  portion  of  it. 
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10th.  Because  the  Court  erred  in  charging  die  jury,  at  the 
request  of  complainant's  solicitors,  that  if  they  believed  from 
the  evidence  that  the  conveyance  by  Jones  to  Adams  was 
fraudulent  on  the  part  of  Adams,  then  he  held  the  propert? 
as  trustee  for  Jones,  and  after  the  payment  of  the  debts,  he 
is  responsible  to  Jones  for  the  balance  of  the  value  of  the 
property,  with  interest. 

11th.  Because  the  Court  erred  in  charging  die  jnij,  at  the 
request  of  complainant's  solicitors,  that  if  they  believed  from 
the  evidence  that  Adams  had  the  confid^ice  of  Jones  to  aoj 
extent,  so  as  to  give  him  any  influence  and  control  over  his 
mind  or  feelings,  and  that  Jones  was  staying  at  Adams'  house 
and  his  family  not  permitted  to  see  him,  and  thus  sitaatod, 
bought  Jones'  entire  estate  for  a  sum  or  price  so  grossly  inad- 
equate that  no  prudent  man,  r^arding  the  interest  of  hii 
family,  would  have  made  the  saoM^  they  will  be  justified  ii 
finding  the  sale  fraudulent  and  ^d,  and  either  decreeing  a 
reconveying  of  the  whole  property  now  in  possession  of  de 
fendants,  with  the  value  of  the  rents  and  hire  of  the  negroes, 
or  finding  for  the  complainant  the  value  of  the  property  at 
the  day  of  sale,  and  interest  thereon,  for  the  first  six  years^ 
at  seven  per  cent.,  and  then  compounded  annually  at  six  per 
cent,  afler  allowing  Adams  credit  for  whatever  amoontof 
Jones'  debts  he  may  have  paid. 

12th.  Because  the  Court  erred  in  refusing  to  charge  the 
jury,  at  the  request  of  defendant's  solicitors,  that  if  Jones 
conveyed  to  Adams  absolutely  the  property  in  controversy, 
and  a  trust  was  stipulated  between  them  at  the  time,  thea 
this  was  an  express  trust,  and  not  an  implied  trust,  and  to  be 
valid  should  have  been  in  writing. 

13th.  Because  the  Court  erred  in  refusing,  at  the  reqoest 
of  defendant's  solicitors,  to  charge  the  jury,  that  a  trust 
should  not  be  set  up,  from  the  evidence  of  admissiona  on 
confessions  alone,  especially  where  they  are  not  set  cot  in 
the  pleadings,  and  the  attention  of  the  defendant  called  to 
them,  an  opportunity  afforded  to  him  to  answer  and  ezpbi^ 
them,  and  afler  a  lapse  of  twenty  years  or  more,  from  the 
occurrence  of  the  conversations  to  which  the  witnesses  ttftify* 
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L4th.  Because  the  Court  erred  in  refusing  to  charge  the 
fy  at  the  request  of  defendant's  solicitors,  that  the  pre- 
nption  of  death,  arising  from  the  absence  of  the  party, 
;hout  being  heard  of  for  seven  years,  is  not  conclusive — is 
\}\e  to  be  rebutted  by  proof — is  exclusively  a  question  for 

I  jury,  to  be  decided  by  the  ordinary  test  of  human  expe- 
Qce ;  and  in  charging  the  jury  in  lieu  thereof,  that  they 
k1  not  consider  this  question,  as  the  letters  of  administra- 
Q  upon  the  estate  of  complainant's  intestate  were  oonclu- 
e  of  the  question  of  his  deatl),  and  could  not  be  attacked 
laterally. 

1 5th.  Because  the  Court  erred  in  refusing,  at  the  request 
defendant's  solicitors,  to  charge  the  jury,  that  while  letters 
administration  afford  presumptive  evidence  of  the  death 
the  party  upon  whose  estate  they  are  granted,  yet  neither 
y,  nor  the  absence  of  U^  party  for  some  years  unheard  of, 

II  afford  any  presumPlon  of  the  death  of  the  party,  or 
lether  he  died  at  the  beginning,  or  at  the  end,  or  at  any 
ler  particular  period  during  the  seven  years — and  if  it  be 
portant  to  the  complainant  to  establish  the  precise  time  of 
i  death  of  Eliab  Jones,  he  must  do  so  by  evidence,  to  be 
1  before  the  jury,  besides  the  presumption  of  the  mere 
»se  of  seven  years  since  the  said  £liab  Jones  was  last  heard 
m. 

L6th.  Because  the  Court  erred  in  refusing  to  charge  the 
y,  as  requested  by  defendant's  solicitors,  that  in  view  of 
i  plea  of  the  statute  of  limitations  and  lapse  of  time  set  up 
this  case,  it  is  important  to  establish  the  precise  time  of 
3  death  of  said  Eliab  Jones. 

17th.  Because  the  Court  erred,  afler  charging  the  jury, 
hat  the  answer,  when  it  is  upon  the  knowledge  of  the 
fendant  and  is  responsive  to  the  allegations  in  the  bill,  and 
3  interrogatories  founded  thereon,  is  evidence  for  the  de- 
idants,  unless  overcome  by  two  witnesses,  or  one  witness, 
d  corroborating  circumstances,"  in  refusing  to  charge^  as 
jaested  by  defendant's  solicitors, ''  and  that  it  cannot  be 
ereome  by  evidence  alone  of  contradictory  statements  made 
« where  by  the  defendant,  even  though  such  statements  may 


11th.  BecMise  the  Coart  ared  in  chaining  th< 
reqaest  of  oomplainant's  solicitors,  that  if  they  b 
the  evideooe  that  Adama  liad  the  oon&deDce  of . 
extent,  so  as  to  give  him  any  influence  and  oon 
mind  or  feelings,  and  that  Jones  was  staying  at  A 
and  his  &niily  not  permitted  to  see  him,  and  tl 
bought  Jones'  entire  estate  for  a  sum  or  price  so  | 
equate  that  no  prudent  man,  regarding  the  io 
family,  would  have  made  the  san&  they  will  be 
finding  the  sale  fraudulent  and  l«d,  and  eithei 
reconveying  of  the  whole  property  now  in  posa 
fendants,  with  the  value  of  the  rents  and  hire  of 
or  finding  for  the  complainant  the  value  of  th( 
the  day  of  sale,  and  interest  thereon,  for  the  fir 
at  seven  per  cent.,  and  then  compounded  annual 
cent.,  after  allowing  Adams  credit  for  whateve 
Jones'  dehte  he  may  have  paid, 

12th.  Because  the  Court  erred  in  refusing  t 
jury,  at  the  reqaest  of  defendant's  solicitors,  tl 
conveyed  to  Adams  absolutely  the  property  in 
and  a  trust  was  stipulated  between  them  at  th 
this  was  an  express  trust,  and  not  an  implied  tru 
valid  should  have  been  in  writing. 

13th.  Because  the  Court  erred  in  refusiner,  a 
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10th.  Because  the  Court  erred  in  charging  the  jury,  at  the 
request  of  complainant's  solicitors,  that  if  they  believed  from 
the  evidence  that  the  conveyance  by  Jones  to  Adams  was 
fraudulent  on  the  part  of  Adams,  then  he  held  the  property 
as  trustee  for  Jones,  and  after  the  payment  of  the  debts,  he 
is  responsible  to  Jones  for  the  balance  of  the  valae  of  the 
property,  with  interest. 

11th.  Because  the  Court  erred  in  charging  the  jury,  at  the 
request  of  complainant's  solicitors,  that  if  they  believed  from 
the  evidence  that  Adams  had  the  confidence  of  Jones  to  anj 
extent,  so  as  to  give  him  any  influence  and  control  over  his 
mind  or  feelings,  and  that  Jones  was  staying  at  Adams'  house 
and  his  family  not  permitted  to  see  him,  and  thus  situated, 
bought  Jones'  entire  estate  for  a  sum  or  price  so  grossly  inad- 
equate that  no  prudent  man,  regarding  the  interest  of  bv 
family,  would  have  made  the  sao^  they  will  be  justified  ib 
finding  the  sale  fraudulent  and  Wid,  and  either  decreeing! 
reconveying  of  the  whole  property  now  in  possession  of  de- 
fendants, with  the  value  of  the  rents  and  hire  of  the  negroesi 
or  finding  for  the  complainant  the  value  of  the  property  it 
the  day  of  sale,  and  interest  thereon,  for  the  first  six  yetrSi 
at  seven  per  cent.,  and  then  compounded  annually  at  siipei* 
cent.,  afler  allowing  Adams  credit  for  whatever  amount  of 
Jones'  debts  he  may  have  paid. 

12th.  Because  the  Court  erred  in  refusing  to  charge  the 
jury,  at  the  request  of  defendant's  solicitors,  that  if  Jones 
conveyed  to  Adams  absolutely  the  property  in  controvert) 
and  a  trust  was  stipulated  between  them  at  the  time,  tkei 
this  was  an  express  trust,  and  not  an  implied  trusty  and  to  k 
valid  should  have  been  in  writing. 

13th.  Because  the  Court  erred  in  refusing,  at  the  Wfld 
of  defendant's  solicitors,  to  charge  the  jury,  that  a  trirt 
should  not  be  set  up,  from  the  evidence  of  admissioiv  (* 
oonfessions  alone,  especially  where  they  are  not  set  ool  i^ 
the  pleadings,  and  the  attention  of  the  defendant  oilM  ^ 
them,  an  opportunity  afforded  to  him  to  answer  and  c^^F 
them,  and  after  a  lapse  of  twenty  years  or  raore^  fiM  ^ 
occurrence  of  the  conversations  to  which  the  witneeseitrf^r* 


ATLANTA,  JUNE  TERM,  1869.  505 

Adams  vs,  Jones. 

14th.  Because  the  Court  erred  in  refusing  to  charge  the 
jury^  at  the  request  of  defendant's  solicitors,  that  the  pre- 
sumption of  death,  arising  from  the  absence  of  the  party, 
without  being  heard  of  for  seven  years,  is  not  conclusive — is 
liable  to  be  rebutted  by  proof — is  exclusively  a  question  for 
the  jury,  to  be  decided  by  the  ordinary  test  of  human  expe- 
rience ;  and  in  charging  the  jury  in  lieu  thereof,  that  they 
need  not  consider  this  question,  as  the  letters  of  administra- 
tion upon  the  estate  of  complainant's  intestate  were  conclu- 
sive of  the  question  of  his  deatl),  and  could  not  be  attacked 
collaterally. 

15th.  Because  the  Court  erred  in  refusing,  at  the  request 
of  defendant's  solicitors,  to  charge  the  jury,  that  while  letters 
of  administration  afford  presumptive  evidence  of  the  death 
of  the  party  upon  whose  estate  they  are  granted,  yet  neither 
they,  nor  the  absence  of  U^  jmrty  for  some  years  unheard  of, 
will  afford  any  presumpRon  of  the  death  of  the  party,  or 
whether  he  died  at  the  beginning,  or  at  the  end,  or  at  any 
other  particular  period  during  the  seven  years — and  if  it  be 
important  to  the  complainant  to  establish  the  precise  time  of 
the  death  of  Eliab  Jones,  he  must  do  so  by  evidence,  to  be 
laid  before  the  jury,  besides  the  presumption  of  the  mere 
lapse  of  seven  years  since  the  said  £liab  Jones  was  last  heard 
from. 

16th.  Because  the  Court  erred  in  refusing  to  charge  the 
jury,  as  requested  by  defendant's  solicitor,  that  in  view  of 
the  plea  of  the  statute  of  limitations  and  lapse  of  time  set  up 
in  this  case,  it  is  important  to  establish  the  precise  time  of 
the  death  of  said  Eliab  Jones. 

17di«  Because  the  Court  erred,  after  charging  the  jury, 
I'^thftt  the  answer,  when  it  is  upon  the  knowledge  of  the 
idant  and  is  responsive  to  the  allegations  in  the  bill,  and 
interrogatories  founded  thereon,  is  evidence  for  the  de- 
mts,  unless  overcome  by  two  witnesses,  or  one  witness, 
oorroborating  circumstances,"  in  refusing  to  charge,  as 
by  defendant's  solicitors,  '^  and  that  it  cannot  be 
by  evidence  alone  of  contradictory  statements  made 
\whtt9  by  the  defendant,  even  though  such  statements  may 
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be  proved  by  a  number  of  witnesses,  and  especially  where 
such  statements  are  testified  to  after  a  long  lapse  of  time,  and 
are  not  set  out  or  alluded  to  in  the  pleadings,  and  the  defend- 
ant has  had  no  opportunity  of  answering  or  explaining  them." 

The  Judge  took  time  to  consider,  and  in  April,  1869,  re- 
fused a  new  trial,  saying  that  he  thought  he  had  not  erred 
in  his  charge  to  the  jury,  that  the  evidence  fully  sustained 
the  verdict,  and  he  thought  a  new  trial  would  result  in  the 
same,  or  a  larger  verdict,  for  the  complainant. 

This  refusal  of  a  new  trial  is  assigned  as  erroneous  upon 
each  ground  taken  in  the  motion  for  a  new  trial. 

S.  Hall,  B,  Hill,  George  W.  Fish,  for  plaintiff  in 
error,  as  to  the  facts  not  alleged  but  proved  by  Eliab  Jones' 
wife  and  son,  as  witnesses,  cited  Boone  vs.  Chiles,  10  Peters, 
209;  2  Dan.  Ch.  PL  and  Pr.,  992^d:aury  adm'r  vs.  Mason 
adm'r,  8  Porter's  (Ala.)  R.,  2I6,Tmd  cases  cited;  Knight 
d  al.  vs.  Knight,  4  Madd.  R.,  10;  2  Dan.  Ch.  PI.  and  Pr., 
993,  d  aeq. ;  1  Dan.,  377 ;  Hale  vs,  Maltby,  6  Price,  240, 
259;  Montesque  vs.  Sandys,  18  Ves.,  302;  2  Dan.  Ch.  Pr., 
814 ;  Miller  vs.  Cotton,  5  Ga.  R.,  341 ;  2  Dan,  Ch.  Pr., 
995;  Smith  vs.  Burnham,  2  Summer's  R.,  612;  Com.  oo 
Eq.  PL,  sees.  263,  265a ;  as  to  the  value  of  admissions,  Code, 
sec.  3715;  Miller  vs.  Cotton,  5  Ga.  R.,  349,  347,  357;  the 
alleged  trust  was  express,  and  not  a  resulting  trust,  CodCf 
sees.  2290,  2291,  2297,  2298,  3732,  and  Miller  vs.  Oottor»» 
supra;  as  to  the  competency  of  Eliab  Jones'  wife  and  80O> 
Code,  sec.  3768,  Act  of  16th  December,  1866,  Gleaton  v^ 
Gleaton,  37  Ga,  R.,  650,  Leaptrot  vs.  Robinson,  lb.,  68^» 
Moore  vs.  Harlan  and  HoUingsworth,  lb.,  623,  Archer  v^- 
Greer,  36  Ga.  R.,  107,  Doe  ex  dem.  Crenshaw  vs.  Robin*^^ 
ex'or  d  al.,  37  Ga.  R.,  118,  Starkie  on  Ev.  (by  SharBWOO<J> 
138  d  seq.f  513,  note  X. ;  the  charge  as  to  contradiction  **• 
the  answer  was  erroneous,  Code,  sec.  3068,  10  Ga.  Ri  U^ 
Webb  vs.  Robinson,  14  Ga.  R.,  222,  2  Dan.  Ch.  Pr.,  »* 
d  aeq.,  Only  vs.  Walker,  3  Ark.  R.,  407,  Biddulph  v«.* 
John,  2  Sch.  and  Lef.,  532,  U.  S.  vs.  Wood,  14  Pcterf* 
430,  Stertevant  vs.  Waterbury,  1  Edw.  C.  R,  443;  iM*^ 
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tere  of  administration,  nor  absence  for  seven  years  unheard 
►m,  is  conclusive  of  death,  Code,  sec.  3496,  Starkie  on  Ev. 
larswood),  317,  320,  323,  325,  331,  sh,  340,  1  Williams 

Ex'ors,  461,  3  T.  R.,  130,  Hubback  on  Ev.  of  Succes- 
n,  158—165  (37  L.  Library,  3d  Series),  lb.,  169,  Sorrell 

Ham,  9  (Ja.  R.,  55,  Harper  vs.  Smith,  lb.,  461;  the  pre- 
nption  of  death  from  absence  is  one  of  fact  as  well  as  law, 
1  the  jury  should  pass  upon  it  connected  with  all  the  cir- 
nstances.  Code,  sees.  3675 — 3677,  Best  on  Pr.,  sees.  139, 
),  pp.  190,  191,  Hubback  on  Succession,  167 — 181 ;  as  to 
ee  of  time,  Teller's  lessee  vs.  Eckhart,  ex'or,  4  Howard's 

289,  Scott,  adm'r,  vs.  Haddock,  11  Ga.  R.,  258;  absence 
horizes  no  presumption  as  to  date  of  death,  and  the  date, 
tnaterial,  must  be  proved,  Best  on  Pr.,  191,  192,  Powell 
Ev.,  51,  Hubback  on  Sue,  185, 186,  Doe  ex  dem.  Knight 

Nepean,  5  B.  and  A^.,  86  (27  Eng.  C.  L.,  45),  Nepean 

Doe,  2  M.  and  W.,  910,  S.  C,  2  Smith's  L.  Cas.,  307, 
le  ex  dem.  Coffar  vs.  Flannigan,  1  Kelly  (Gra.  R.)  543;  the 
fty  should  show  diligence  in  learning  about  the  death, 
IpesLti  vs.  Doe,  2  M.  and  W.,  913,  Stearns  vs.  Page,  7  How. 
i  829,  Act  of  1767  (Cobb's  N.  D.,  560),  repealed  sec.  2, 
9^  18th  Dec,  1817,  lb.,  568,  sec.  19,  Act,  6tn  March, 
fi6,  Pamph.  1 865—6,  235,  Code,  sec.  2867 ;  the  charge 
'm  vague  and  uncertain,  7  Ga.  R.,  396,  428,  15th,  277, 
^  I,  444,  lb.,  497,  27th,  444,  11th,  286,  16th,  38,  18th, 
19th,  285;  and  the  charge  made  a  case  of  actual  fraud, 
was  not  applicable  to  the  facts,  27  Ga.  R.,  444,  Eyre 
hotter,  15  How.  R.,  42. 

,H.  Robinson,  P.  Cook,  James  Jackson,  L.  E.  Bleck- 

ira,  on  the  three  first  points,  cited  14  Ga.  R.,  41, 

!'200,  14th,  286,  16th,  203,  19th,  503,  20th,  50,  411, 

^402,  28th,  320,  484,  29th,  547,  365,  628,  36th,  246, 

I7th,.  497,  Code,  sec.  3641 ;  as  to  competency  of  Jones' 

gon.  Code,  sec.  3798,  37  Ga.  R.,  118;  as  to  admitting 

aayings,  not  charged  in  the  bill,  Adams'  Eq.  Mt^., 

fitor/s  Eq.  PI.  Mag.,  p.  265,  Smith  vs.  Burnham, 

r,  612,  Jenkins  vs.  Eldridge,  3  Story's  R.,  183;  as 
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to  their  engrafting  a  trust  on  absolute  deeds^  Code,  sees.  2648, 
2656,  2291,  2290,  2283;  as  to  the  eighth  ground,  Code,  sees. 
3751,  2283,  2291,  3ll6;  as  to  the  ninth  ground,  16  Ga.  R, 
416,  26th,  344,  24th,  506;  as  to  the  tenth  and  eleventh 
grounds,  Code,  sees,  2709,  3116,  3119—3123  inclusive;  as 
to  the  twelfth.  Code,  sees.  2291,  2290,  2283,  6  Ga.  R,  689; 
as  to  the  fourteenth.  Code,  sees.  3700,  3535,  1  Kelly  (Ga. 
R.),  538,  3d,  260.    There  being  no  evidence  to  rebut  the 
presumption,  the  charge  requested,  was  properly  refused,  15 
Ga.  R,  205,  22d,  237,  26th,  171,  30th,  560,  891;  the  same, 
and  Code,  sec.  3701;  1st  Kelly  (Ga,  Rep.),  543,  as  to  the 
fifleenth  and  sixteenth  grounds;  this  trust  can  be  made  by 
parol,  2d  Kelly  (Ga.  Rep.),  299,  10  Ga.  R.,  534,  13th,  88, 
192,    14th,   207,   15th,    175,   6th,   589,  26th,   631,   Code, 
sees.  2290,  2291 ;  if  the  trust  is  express,  the  lapse  of  time  is 
immaterial,  7  Ga.  R.,  157,  8th,  101.  11th,  197,  as  to  lapse 
of  time,  7  Ga.  R,  157,  7  John  (jh.  R,  111,  20  Johnson 
R,  576,  583,  Code,  sec.  3140,  8  Ga.  R.,  487;  time  can  not 
run  in  a  case  of  fraud  till  the  fraud  is  discovered,  7  Ga.  R, 
161,  20  John  R.,  583-4,  8  Ga.  R,  1,  4t.h,  308,  10th,  297, 
8th,  68,  511,  Code,  sees.  2880,  2871,  7  Ga.  R,  154,  9tb, 
328,  11th,  195,  258,  13th,  21,  25th,  76,  21th,  558. 

Warner,  J. 

This  was  a  bill  filed  by  the  administrator  of  Jones  agjunfl* 
Adams,  alleging  that  in  July,  1849,  Jones  had  committed  s^ 
offence  against  the  laws  of  the  State,  which  would  have  sal^* 
jected  him  to  punishment  in  the  penitentiary,  and  beiOlB 
anxious  to  leave  the  State,  went  to  the  house  of  Adams,  at»* 
while  there,  Adams  taking  advantage  of  his  situation,  ./r«^^ 
uUntly  obtained  from  Jones  an  absolute  title  to  all  of  1»*^ 
property,  including  land  and  personal  property,  promiartP 
Jones  that  he  would  pay»off  his  debts,  and  after  retaining  t^*^ 
sum  of  $1,050  00  advanced  to  Jones,  to  enable  him  to  g^ 
out  of  the  State,  that  he  would  pay  over  the  balance  to  Jfl»^ 
or  his  family.     Such  is  substantially  the  case  made  bf^ 
complainant.    The  bill  prayed  for  an  account  and  i/^    ij 
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against  Adams.  The  answer  of  the  defendant  denied  the 
fraud  charged  in  the  complainant's  bill,  and  claimed  an  abso- 
lute title  to  the  property  conveyed  by  Jones  to  Adams  by  the 
written  deeds  executed,  and  delivered  by  Jones  to  him,  dis- 
charged of  any  trust  expressed  or  implied.  It  further  appeared 
from  the  record  that  Jones  had  not  been  heard  of  after  leav- 
ing the  State,  for  more  than  seven  years,  and  that  adminis- 
tration had  been  granted  on  his  estate  to  the  complainant  by 
the  Ordinary  of  Dooly  county,  in  which  tlie  land  and  other 
property  was  located  at  the  time  of  making  the  title  deeds 
therefor,  by  Jones  to  Adams. 

1.  There  were  several  questions  raised  and  discussed  on 
the  argument  of  this  case,  but  we  ghall  confi;ie  our  judgment 
to  the  points  made,  which  must  control  it.  In  our  judgment, 
the  allegations  in  the  complainant's  bill  made  a  case  of  fraud 
on  the  trial  of  which  parol  evidence  was  admissible  to  prove 
the  fraud,  and  thereby  raise  an  implied  trust  in  favor  of  Jones 
and  his  family.  Revised  Code,  sections  2290^  2291,  8121, 
2648. 

2.  The  son  of  Jones  and  his  alleged  widow,  Mrs.  Jones, 
were  competent  witnesses  for  the  complainant  on  the  trial  of 
the  cause  under  the  provisions  of  the  3798  section  ol  the 
Revised  Code. 

3.  On  the  trial  of  an  equity  cause  in  the  discretion  of  the 
Chancellor,  compound  interest  may  be  charged  on  a  final  set- 
tlement with  an  implied  trustee,  who  fraudulently  obtains 
possession  of  the  property  as  well  as  against  a  trustee  appoint- 
ed, who  rightfully  obtains  possession  of  trust  property  as  pro- 
vided by  the  2562  section  of  the  Code ;  the  former  comes 
within  the  reason  of  the  rule  prescribed  for  the  latter, 

4.  The  seven  years  absence  of  Jones,  without  being  heard 
of,  was  presumptive  evidence  of  his  death,  and  authorized  the 
Ordinary  of  Dooly  county  to  grant  letters  of  administration 
on  his  estate;  and  although  that  presumption  might  have 
been  rebutted  on  the  trial,  still  the  letters  of  administration 
were  conclusive  on  the  trial  of  this  case  as  to  that  fact,  in  the 
absence  of  any  evidence  rebutting  that  presumption. 

5.  In  view  of  the  facts  of  this  case  as  contained  in  the 
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record,  the  defendant  is  not  protected  by  the  statute  of  limi- 
tations, nor  by  the  equitable  bar  of  lapse  of  time. 

6.  The  Court  below  charged  the  jury,  that  *'  when  the 
answer  is  contradictory  in  itself,  or  contradicted   by  other 
evidence,  the  jury  are  not  bound  to  give  credit  to  any  portion 
of  ay     In  our  judgment  this  charge  was  too  broad,  in  the 
latter  portion  of  it,  especially.     The  Court  should  have  left 
it  tothe  jury  to  determine  what  credit  they  would  give  to 
the  answer,  or  to  any  part  thereof,  without  any  intimatioQ 
from  the  Court;  they  were  the  exclusive  judges  as  to  the 
credit  to  be  given  to  tlie  rfbswer  of  tlie  d^endant  in  view  of 
the  facts  contained  and  stated  therein.     In  my  judgment, 
however,  a  new  trial  ought  not  to  be  granted  in  this  case  for 
this  error  in  the  charge  of  the  Court  to  the  jury.     Although 
the  verdict  may  have  been  somewhat  too  large  under  the  evi- 
dence, still,  I  should  not  myself  be  disposed  to  disturb  it 
under  the  previous  rulings  of  this  Court  upon  that  question; 
yet  as  the  majority  of  the  Court  are  of  the  opinion  the  judg- 
ment of  the  Court  below  should  be  reversed,  unless  the  coiii- 
plainant  shall  write  oflF  from  the  verdict  the  sum  of  $3,621 6ly 
leaving  the  verdict  to  stand  for  $5,000  00,  I  concur  in  the 
judgment  of  the  Court  to  that  effect. 

Let  the  judgment  of  the  Court  be  entered  reversing  tke 
judgment  of  the  Court  below  upon  the  terms  stated. 
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Obadiah  Arnold,  plaintiflT  in  error,  vs,  Ezekiel  Trice, 

defendant  in  error. 

1.  Gross  inadequacy  of  consideration  is  a  good  reason  whj  a  Court  of 
Equity  will  not  decree  a  specific  performance  of  a  parol  contract  for 
the  sale  of  land. 

2.  When  the  consideration  of  a  parol  contract  for  the  sale  of  land  was  a 
slave,  and  there  is  no  other  equity  saVe  the  delivery  of  the  considera- 
tion, the  Courts  of  this  State  have,  under  the  7th  clause  of  the  17th 
section  of  the  Constitution  of  1868,  no  jurisdiction  to  enforce  its  specific 
performance.    Warner,  J.,  dissenting. 

Jurisdiction  over  slave  contract.  Specific  performance.  Be- 
fore Judge  Robinson.  Baldwin  Superior  Court.  August 
Adjourned  Term,  1868. 

V 

Trice,  by  his  bill  in  equity,  filed  in  1867,  averred  that  in 
1864  he  owned  a  slave,  and  Arnold  owned  a  lot  of  land,  and 
he  and  Arnold  agreed  upon  a  swap  of  one  for  the  other ;  the 
slave  was  working  with  Arnold  at  the  time,  and  pursuant  to 
this  trade,  Arnold  kept  the  slave,  and  Trice  took  possession 
of  the  land  by  putting  a  tenant  on  it ;  the  slave  was  thence- 
forward known  as  Arnold's,  and  the  land  as  Trice's.  No 
titles  were  made  at  the  time,  and  Arnold  put  him  off,  from 
time  to  time,  saying  the  deed  to  himself  was  misplaced,  and 
when  he  found  it  he  would  make  the  deed ;  that  he  so  put 
Trice  off  his  guard  till  1867,  when  he  procured  Trice's  tenant 
to  attorn  to  himself,  and  absolutely  refused  to  make  said 
deed,  pretending  tjaere  never  was  any  such  trade.  He  prayed 
that  Arnold  should  be  compelled  to  convey  to  him  the  land, 
and  that  he  should  have  possession  of  it.  He  prayed,  also, 
for  discovery  as  to  all  of  said  averrments,  putting  the  usual 
interrogatories.  The  bill  was  demurred  to  for  want  of  equity. 
Tie  demurrer  was  overruled,  and  Arnold  answered. 

Arnold  denied  the  trade,  admitted  that  Trice  proposed  it^ 
but  said  his  only  reply  was,  "Do  you  think  I  would  swap 
my  land  for  a  free  negro  ?"  Said  that  Trice's  slave  was  hired 
by  him  as  a  day  laborer,  at  two  dollars  per  diem  in  Confed- 
erate currency,  and  ran  away  with  Sherman's  army;  that 
Tricjc  was  providing  for  the  comfort  of  two  women^  whose 
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husbands  were  in  the  armj,  and  asked  him  to  allow  him  to 
put  one  of  them,  and  her  children,  in  the  house  on  said  land, 
and  he  consented ;  that  she  moved  there,  and  was  there 
when  her  husband  came  home  and  went  to  live  with  her; 
that  in  this  way  the  husband,  said  tenant,  got  possession ; 
that  because  the  tenant  was  poor,  the  rent  of  little  value,  etc, 
he  took  no  notice  of  it  till  Trice  set  up  this  claim  to  his  land, 
and  then  he  got  attornment  by  simply  asking  the  tenant  for  it. 

When  the  cause  came  on  for  hearing,  defendant's  solicitors 
moved  to  dismiss  the  bill,  because  of  the  prohibition  against 
such  debts  in  the  7th  clause  of  the  17th  section  of  the  5th 
article  of  the  Constitution  of  1868.  This  motion  was  over- 
ruled. 

Complainant's  solicitors  read  the  bill  and  answer  to  tbe 

jury,  introduced  complainant,  who,  as  a  witness,  re-asserted 
the  allegations  in  his  bill,  and  denied  the  statements  of  the 
answer  so  far  as  material,  and  that  defendant  agreed,  in  1866, 
to  still  for  him  the  peaches  grown  on  said  premises.    Foor 
witnesses  testified,  that  on  different  occasions  they  heard  Trioe 
say  he  sold  said  land  to  Arnold  for  a  negro.     Tbe  tenant  tes- 
tified that,  returning  from  the  army  and  finding  his  wife 
there,  he  occupied  the  premises  and  remained  for  nearly  three 
years,  to-wit :  1865, 1866  and  1867,  as  tenant  of  oomplainaBt, 
paying  him  rent. 

The  jury  found  for  the  complainant,  and  it  was  decreed 
that  Arnold  should  convey  to  Trice  the  premises^  and  thit 
Arnold  should  have  possession  of  them. 

Defendant's  solicitors  moved  for  a  new  trial,  upon  the 
grounds  that  the  Court  erred  in  not  dismissing  the  cani^ 
and  because  the  verdict  is  contrary  to  law  and  against  tke 
evidence,  etc.  The  new  trial  was  refused  and  this  is  ufiff^ 
as  error. 

William  McKinley,  Kenon  &  Kenok,  for  plaintif  k 
error,  relied  on  the  7th  clause  of  the  17th  section  of  artkbt 
of  the  Constitution  of  Georgia,  (1868.) 
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IvERSON  L.  Harris  and  L.  H.  Briscoe,  by  the  Reporter, 
for  defendant  in  error,  replied  that  the  said  part  of  the  Con- 
stitution of  1868  was  contrary  to  the  Constitution  of  the 
United  States,  and  that  this  case  was  not  covered  by  said 
section  of  the  Constitution  of  1868,  the  contract  being  exe- 
cuted; cited  Irwin^s  Code,  sections  1952,  1953;  Watkins  vs. 
Watkins,  24th  Ga,  R,  402;  Alderman  vs.  Chester,  34th 
Ga,  R.,  159;  Gilraore  vs.  Johnson,  14th  Ga.  R.,  683;  Black 
vs.  Black,  15th  Ga,  R.,  445.  As  to  the  weight  of  the  com- 
plainant's testimony,  cited  A.  &  W.  P.  R.  R.  Co.  vs.  Hod- 
nett,  36th  Ga.  R.,  and  Only  vs.  Walker,  3d  Atkins ;  Classon 
vs.  Morris,  10th  John's  R.,  as  to  corroboration  by  admis- 
sions, etc. 

McCay,  J. 

The  proof  in  this  record  is  strong  that  there  was  a  contract 
between  the  complainant  and  defendant  in  the  bill  for  the 
sale  of  the  land  in  dispute.  Indeed,  that  point  is  beyond  a 
doubt.  But  it  is  admitted  by  the  bill  itself  that  the  contract 
was  not  in  writing,  and  the  point  in  the  case,  even  as  set  up 
in  the  bill,  is,  that  there  was  such  a  part  performance  of  the 
parol  contract  as  takes  the  case  out  of  the  Statute  of  Frauds, 
and  as  brings  it  within  that  class  of  cases  where  a  Court  of 
Equity,  for  the  purpose  of  preventing  a  fraud,  will  enforce 
the  contract,  even  though  it  fails  to  come  up  to  the  require- 
ments of  the  statute. 

It  is  charged  in  the  bill  that  there  was  a  complete  per- 

formaoce  of  the  contract  on  both  sides,  except  as  to  the  single 

act  of  making  a  deed  by  Arnold  to  Trice  for  the  land,  that 

Trice  delivered  the  consideration,  and  went  into  possession, 

and  that  nothing  was  left  to  be  done  except  making  the  deed. 

Is  this  made  out  by  the  proof?    That,  independently  of  the 

question  of  jurisdiction  and  adequacy  of  consideration,  is  an 

essential  point  in  the  ease.     Indeed,  however  strong  the  proof 

of  the  contract  may  be,  the  complainant  must  fail  unless  he 

proves  the  part  performance,  since  the  contract  itself  is  of  no 

avail,  because,  as  admitted  by  the  bill,  it  was  not  in  writing. 

Vol,  XXXIX — 33. 
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The  complainant  was  himself  a  witness,  and  sustained,  by 
his  evidence,  the  charges  in  the  bill,  and  the  defendaDt,  by 
his  answer,  denied  them  in  almost  every  particular.    By  the 
established  rule  in  equity  the  answer  is  worth  more  than  the 
evidence  of  one  witness,  and  will,  as  to  any  fact,  outweigh  one 
witness.     There  must  be  other  evidence  equal  to  a  witness. 
Was  there  in  this  case,  on  the  necessary  facts  to  be  proven, 
to-wit :  on  the  question  of  part  performance,  the  delivery  of 
the  negro,  and  the  taking  possession  under  the  contract,  such 
evidence  as,  under  the  rule  we  have  alluded  to,  overcame  the 
answer?     There  is  but  one  other  witness  on  these  points^ 
to-wit:  Brake.     All  the  other  witnesses  confine  themselves  to 
the  eontrdct.     They  only  testify  that  they  heard  Arnold  fiiy 
he  had  sold  Trice  his  land  for  the  negro,  or  a  n^ro.    Brakes 
the  only  other  witness,  and  the  only  one  who  testifies  a  word 
about  the  possession,  says,  when  he  returned  from  the  war  he 
found  his  wife  in  possession.     He  does  not  say  who  put  ber 
in.     He  adds,  that  he  lived  on  the  place  in  1865, 1866  sod 
1867 ;  that  he  considered  himself  Trice's  tenant  during  tlA 
time,  but  on  a  dispute  arising,  he  agreed  with  Arnold  to  hold 
under  him.     This  is  all,  except  what  Trice  himself  says,  ind 
which  the  answer  denies  in  toto. 

It  is  admitted  by  both  parties  that  the  negro  was  Atrftlto 
Arnold  at  the  time  of  the  contract,  that  no  writt^  coove^' 
anoe  of  the  title  to  the  negro  was  ever  made.  The  conb*^ 
is  charged  in  the  bill  to  have  been  made  on  the  19th  of 
October,  1864,  while  the  negro  was  in  Arnold's  posscswo^ 
working  for  Arnold  by  the  day,  but  lodging  at  Trice's^  w 
owner;  and  that  in  November,  1864,  about  a  month  aftertk 
contract,  he  went  off  with  Sherman's  army,  as  it  pa** 
through  the  country,  and  has  since  been  emancipated.  »^ 
much  as  to  the  delivery /of  the  negro,  affirmed  on  one  A 
denied  positively  by  the  other,  and  no  proof  whatever  froaflf 
other  source  on  the  subject.  So  as  to  the  delivery  of  A* 
possession  of  the  land.  Trice  swears  positively  that  hif'^ 
Brake  in  possession  as  his  tenant.  This  the  answer  podip 
ly  denies,  and  says  that  Trice  asked  his  permisBioii  If  *f 
Mrs.  Brake^  whose  husband  was  away  in  the  Wtfj 
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use,  and  that  he  did  this  as  a  mere  favor  to  her.  Brake 
f  says,  that  when  he  returned,  he  found  his  wife  in 
(ion.  I  do  not  think  this  proof  overcomes  the  answer. 
6  of  the  one  witness,  the  complainant,  there  is  abso- 
no  evidence  of  the  transfer  of  even  the  possession  of 
^ro ;  and  as  to  the  possession  of  the  land,  there  is  no 
ce  of  that,  except  the  complainant's  testimony,  directly 
iicted  by  the  answer;  and  Brake's  testimony  is  per- 
(k>nsistent  with  the  statement  of  either.  As  to  who 
at  first  considered  himself  the  tenant  of,  it  will  hardly 
tended  that  his  thoughts,  derived,  perhaps,  from  Trice's 
atements  to  him,  are  evidence. 

verdict  of  the  jury  is,  therefore,  in  my  judgment, 
ty  to  law,  because  it  allows  the  unsupported  testimony 

witness,  and  that  the  complainant  in  the  bill,  to  over- 
he  answer  of  the  defendant,  on  the  very  turning  point 
whole  case,  made  in  direct  response  to  the  charges  in 

i. 

lat  a  Court  of  Equity  will  never  decree  a  specific  per- 
Ice  of  a  parol  contract  for  land  when  the  consideration 
"contract  is  inadequate.  The  Statute  of  Frauds  re- 
ft contract  for  the  sale  of  real  estate  to  be  in  writing. 
►  the  contract  can  not  be  enforced,  it  is  void,  contrary 
But  a  Court  of  Equity  will  not  allow  gross  injus- 
frand,  even  though  to  prevent  it,  it  must  set  up  a 
in  the  teeth  of  the  statute.  The  whole  jurisdiction 
of  Equity  to  interpose,  turns  not  upon  the  con- 
upon  the  fact  that  the  parties  have  so  altered  their 
by  the  trust  which  the  buyer  has  reposed  in  the 
It  it  would  be  a  gross  fraud  to  set  up  the  statute, 
can  never  be  the  case  when  the  consideration  is 
[equate.  What  is  the  case  here  ?  Two  hundred 
id  are  sold  in  October,  1864,  for  a  negro  felloW| 
lonth  before  Sherman  swept  as  a  besom  of  destruc'- 
;h  the  State,  after  the  fall  of  Atlanta,  when  a 
was  not,  in  any  portion  of  the  State,  worth  fifty 
^Id.  It  is  as  strong  a  case  of  inadequate  consid- 
hare  met  with.    The  consent  of  the  parties  does 
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not  mend  the  matter.     It  will  be  no  fraud  on  Trice  to  let  the 
parties  stay  as  they  are.     He  is  not  so  injured,  by  his  trust 
in  Arnold,  as  to  call  upon  the  Courts,  in  their  horror  of 
fraud,  to  override  that  express  statute  which  requires  con- 
tracts in  relation  to  land  to  be  in  writing.     One  cannot  but 
feel  that  the  wrong  is  on  the  other  side,  and  if  Trice  should 
recover  at  all,  it  is  because  of  his  right  to  have  the  express 
terms  of  his  contract  enforced.     As  we  have  seen,  this  is  not 
the  ground  of  the  power  assumed  by  a  Court  of  Equity  to 
grant  relief  in  such  cases.  .  Tiie  contract  is  not  what  that 
Court  goes  upon.     It  is  the  fact  that  the  contract  has  been 
used  by  the  defendant  as  an  instrument  of  fraud.    Our  Code^ 
section  3134,  says  that  mere  inadequacy  of  price  is  sufficient 
to  justify  a  refusal  to  decree  specific  performance,  or  any 
other  fact  showing  the  contract  to  be  unjust,  unfair,  or  against 
good  conscience.     In  my  judgment  this  is  such  a  case.    No 
negro,  in  the  judgment  of  any  man  of  ordinary  sense,  in  tbe 
exercise  of  his  wits,  was  worth  in  October,  1864,  any  thin^ 
like  the  value  of  this  land,  and  the  consideration  is  not  onl/ 
inadequate,  but  outrageously  so. 

2.  But  this  is  an  attempt  to  "enforce  a  contract,  the  con- 
sideration of  which  is  a  slave."  Has  it  any  other?  Does 
not  the  claim  of  Trice  all  turn  on  his  allegation  that  hesoU 
to  the  defendant  his  slave?  Is  not  that  the  price,  the  valoc^ 
the  transfer  of  the  slave,  the  whole  consideration  of  the  con* 
tract  set  up?  We  think  it  is,  and  for  the  reasons giv«fl ^ 
Shorter  vs.  Cobb,  at  this  term,  we  hold  that  the  Court  b$i  ^ 
jurisdiction  to  enforce  it. 

Judgment  reversed. 

Beown,  C.  J.,  concurred  as  follows : 

In  this  case  a  slave  was  exchanged  for  a  tract  of  lanJj*"* 
possession  delivered,  but  no  written  agreement  entered  io^ 
and  no  title  executed,  and  the  slave  left  with  General  Sk^ 
man's  army  a  few  days  after  the  trade.  The  former  (f^ 
of  the  slave  now  files  his  bill  for  specific  performance  ti^ 
pel  the  other  party  to  execute  titles  to  the  land  in  aaadi^ 


ATLANTA,  JUNE  TERM,  1869.  517 

Arnold  vs.  Trice. 

tion  of  the  exchange  for  said  slave.  Upon  this  state  of  facts 
I  hold  that  the  Courts,  under  the  new  State  Constitution,  can 
neither  entertain  the  bill  nor  grant  the  relief. 

Warner,  J.,  dissenting. 

la  my  judgment,  the  Superior  Court  had  jurisdiction  to 
hear  and  determine  this  cause  under  the  provisions  of  the 
third  section  of  the  fifth  article  of  the  Constitution  of  1868, 
and  that  the  seventh  paragraph  of  the  seventeenth  section  of 
said  fifth  article  does  not  defeat  or  deprive  the  Court  of  that 
jurisdiction. 

The  evidence  in  the  record  is  quite  sufficient  to  sustain  the 
verdict.  The  facts  of  the  case  should  be  viewed  and  consid- 
ered from  the  standpoint  which  the  parties  occupied  at  the 
time  the  contract  was  made  rather  than  at  the  time  of  the 
trial.  Arnold  made  the  trade  with  Trice  with  a  full  knowl- 
edge of  the  then  present  datua  of  the  slave,  as  well  as  to  what 
would  be  his  probable  future  status.  Indeed,  be  took  the 
risk,  and  if,  as  one  of  the  witnesses  state,  he  said  "  he  was  a 
fool  for  making  the  trade,"  no  one  is  to  blame  for  his  folly 
but  himself,  and  he  should  now  be  content  to  abide  the  result. 
If  his  ^^ foresights"  were  not  as  good  as  his  "hindsights"  in 
r^ard  to  the  value  of  slave  property,  that  was  his  misfortune, 
for  which  the  Courts  cannot  grant  relief.  In  the  absence  of 
fraud.  Courts  do  not  interfere  with  the  contracts  of  parties, 
or  relieve  them  from  the  consequences  of  their  own  folly,  but 
should  require  them  in  good  faith  to  perform  them,  as  I 
think  the  jury  have  done  in  this  case.  I  am  therefore  of  the 
opinion  that  the  judgment  of  the  Court  below  should  be 
ffirmed. 
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Jane  W.  Childers,  adm'r,  plaintiflT  in  error,  vs.  George 

W.  West  et  cd,  defendants  in  error. 

1.  Where  a  bill  was  pending  against  an  administrator  for  an  account  of 
a  trust  confided  to  his  intestate,  and  there  was  an  amendment  en- 
joining the  widow  from  proceeding  to  final  judgment  in  certain  pro- 
ceedings instituted  bj  her,  to  obtain  money  in  lieu  of  dower,  and  the 
matters  of  the  bill  and  answers,  bj  agreement,  and  under  an  order  of 
the  Court,  were  submitted  to  one  of  the  attorneys  on  each  side  and  an 
umpire,  who  met,  and  found  a  cert-ain  large  sum  due  to  the  complain- 
ant, and  also  reduced  the  amount  coming  to  the  widow  in  lieu  of  doweri 
as  found  by  the  duly  appointed  commissioners,  and  their  award  wai, 
at  the  next  term  of  the  Court,  made  the  judgment  of  the  Court,  in  tbe 
absence  of  the  defendant  from  this  State,  and  in  the  absence,  for  pro- 
vidential cause,  of  his  counsel  other  than  his  arbitrator,  and  in  the  ab- 
sence also  of  the  counsel  of  the  widow,  for  providential  cause:   HtH 
that  a  bill  for  review,  setting  up  these  facts,  and  charging  that  the 
referees  had  made  a  gross  mistake  in  calculation,  and  had  acted  con- 
rary  to  law  in  charging  the  intestate  with  certain  notes  as  cash,  whici 
he  had  not  in  fact  collected,  and  which  had  been  lost  without  his  fiuilt* 
is  properly  filed  against  the  complainant  in  the  original  bill,  and,  if 
demurred  to,  the  demurrer  should  be  overruled. 

2.  The  referees  had  no  right,  under  this  reference  to  decrease  the  amoeit 
allowed  the  widow  in  lieu  of  dower. 

Equity.  Mistake,  etc.,  in  award.  Demurrer.  Before  hig^ 
BiGBY.     Chambers.     Polk  county.     March,  1869. 

So  much  of  the  facts  of  this  voluminous  record  asisoeces- 
sary  to  an  understanding  of  the  decision,  is  set  forth  io  tk^ 
head  note  and  opinion  prepared  by  Judge  McCay. 

Smith  &  Branham,  Undebwood  &  Bo  well,  forplai"* 
tiff  in  error. 

Alexander  &  Wright,  for  defendants. 

McCay,  J. 

This  was  a  bill  filed  in  November,  1868,  by  Jane  W.O^ 
ders,  administrator  of  Haden  M.  Prior,  against  George  "• 
West,  as  trustee  for  certain  minor  children,  and  agaiiM^  ^ 
rious  other  persons,  creditors  of  Haden  M.  Prior.  Si'' 
as  West  is  concerned,  the  main  object  of  the  bill  wsiil* 
aside  an  award. 
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[t  was  charged^  tliat  in  1867  West  had  filed  a  bill  against 
aplainant  for  an  account  of  a  large  trust  estate  which 
ior,  before  his  death,  had  had  in  his  hands  for  the  benefit 
his  minor  brothers  and  sisters,  whom  West  now  repre* 
ted  as  trustee.  The  bill  of  West  also  charged,  that  the 
low  of  Prior  had  chosen  money  in  lieu  of  dower,  and  the 
amissioners  had  allowed  her  a  large  amount,  which,  if 
d,  it  would  be  a  gross  injustice  to  the  creditors,  and  was  in 
th  excci^ive,  and  prayed  an  injunction  against  the  widow 
the  administrator  from  paying  the  amount  due  under 
report  of  the  commissioners.  It  further  was  charged,  that 
administrator  of  Prior  answered  the  bill ;  that  before  the 
e  was  tried,  the  administrator  and  West  agreed  to  submit 
\  matters  to  arbitration,  and  a  rule  of  Court  was  taken  for 
(t  purpose ;  that  the  arbitrators  met,  and  made  an  award ; 
ll  no  copy  of  the  award  was  furnished  the  administrator, 
k  at  the  next  Court,  in  the  absence  of  Childers,  it  was  piade 
judgment  of  the*  Court.  It  further  appeared,  that  the 
lid  largely  lessened  the  amount  of  money  in  lieu  of  dower^ 
be{)aid  to  the  widow  of  Prior,  and  that  there  was  nothing 
the  submission  to  show  that  the  widow  had  agreed  to  sub- 
i  her  rights  to  the  arbitrators. 

SThe  bill  charged  that  the  award  was  made  solely  on  the 
and  answer  and  returns  of  Prior,  no  other  evidence 
before  the  arbitrators,  and  that  the  arbitrators  had 
litted  various  mistakes  in  their  award,  both  of  law  and 
that  they  had  held  Prior  responsible  for  various  pro- 
notes  which  had  gone  into  his  hands,  which  it  ap- 
before  them  had  never  been  collected  and  were  upon 
\t  persons,  and  had  been  lost  without  any  fault  of 
These  notes  were  specified,  and  the  facts  were  dis- 
•tated  in  the  bilK     The  bill  also  charged  various  mis- 
the  arbitrators  in  their  calculations,  and  set  forth  in 
the  mistakes  and  miscalculations  to  a  large  amount, 
listakes,  if  made  as  charged,  must  have  materially 
the  finding  of  the  arbitrators.     Fully  to  understand 
and  extent  of  the  mistakes  would  require  the 
[Ibrth  of  nearly  the  whole  bill.    The  bill,  in  addition 
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to  the  charges  as  to  the  mistakes  in  the  award,  also  set  up  a 
claim,  that  the  complainant  was  entitled  to  submit  this,  as 
well  as  the  other  claims  against  the  estate  of  Haden  Prior,  to 
a  jury  for  adjustment  of  the  equities  between  them  under  the 
relief  law,  and  prayed  an  injunction  against  West  until  the 
matter  could  be  heard  on  a  new  trial. 

West  demurred  to  the  bill,  and  the  Court  sustained  the 
demurrer  and  dismissed  the  bill  as  to  West  and  dissolved  the 
injunction,  and  Childers  excepted. 

1.  The  bill  in  this  case  distinctly  charges,  that  the  referees 
made  gross  mistakes  in  their  award,  and  sets  up  in  detail 
various  of  these  mistakes,  showing  that  they  were  material 
and  entered   largely  into  the  amount  of  the  verdict    It 
charges  specially  that  on  the  trial,  in  making  up  their  judg- 
ment, they  held  the  trustee  liable  for  all  the  notes  that  went 
'  into  his  hands,  though  in  fact  he  had,  without  any  fault  of  his, 
failed   to  collect  the  money  on  them,  and  they  were  not 
worthless.     It  charges  also  that  they  reduced  the  amount 
settled  by  the  commissioners  as  the  sum  due  the  widow  io 
lieu  of  dower,  although  that  was  not  one  of  the  matters  left 
to  them.     And  it  also  charges  facts  which  show  that  the 
plaintifif  and  the  widow  did  not  have  a  fair  opportuoitf^t 
the  term  at  which  the  judgment  of  the  referees  was  made 
the  judgment  of  the  Court  to  object.     The  demurrer  admto 
all  these  facts. 

Without  doubt,  unless  the  complainants  are  concluded  if 
their  failure  to  make  their  objections  to  the  award  attw 
term  at  which  it  was  made  the  judgment  of  the  Courtj  tbtf^ 
mistakes  so  distinctly  charged  and  so  material  to  the  ifS^ 
especially  the  error  in  law  of  holding  the  trustee  liable  fr 
the  notes  lost  without  his  fault ;  without  doubt  we  say,  if  ^ 
oon^plainants  are  not  in  laches,  these  mistakes  and  efvo^ 
make  a  good  bill,  and  the  injunction  staying  the  jo^^^ 
ought  to  have  been  continued. 

Passing  over  the  fact  that  the  widow  bad  no  notio%^ 
the  absence  of  the  other  complainant,  is  not  this  ease  cMf 
within  the  provision  of  the  Constitution  of  1868,  gitif' 
parties  twelve  months  to  open  and  attack  illegal  jo^^i^ 
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of  any  kind  ?  The  object  of  that  provision,  article  9  section 
6,  taken  in  connection  with  the  section  in  which  it  appears, 
was  to  adopt  and  transfer  to  the  new  organization  and  confirm 
all  judgments  between  the  19th  of  January,  1861,  and  the, 
date  of  the  adoption  of  the  new  Constitution,  with  the  excep- 
tions named.  But  this  was  with  the  expressi  proviso^  that 
^11  the  parties  should  have  twelve  months  to  attack  them  for 
fraud,  iUegalUy  or  error  of  law,  notwithstanding  they  might 
otherwise  be  barred  by  lapse  of  time. 

We  think  the  complainant  is  within  this  rule,  even  if  under 
the  facts  stated  he  would  not  be  entitled  to  his  bill  at  any 
rate.  We  do  not,  in  this  case,  decide  the  questions  so  tho- 
roaghly  discussed  as  to  the  effect  and  meaning  and  constitu- 
tionality of  the  relief  law.  It  is  not  necessary  in  the  decision 
of  the  question  involved,  to-wit :  the  dissolution  of  the  in- 
junction. If  the  complainants  had  a  right  to  attack  the  judg- 
menti  and  we  think  they  had,  the  injunction  ought  to  have 
been  continued. 

Judgment  reversed. 


John  T.  Gkeen,  Sheriff,  plaintiff  in  error,  vs.  Benjamin 

H.  Jones,  defendant  in  error. 

The  Sheriff  had  aji.fa.j  founded  upon  a  mortgage  upon  land,  made  in 
March,  1861,  and  though  he  ^ad  time  to  do  so,  failed  to  make  the 
money  upon  it,  because  a  third  person  had  been  in  possession  of  the 
land  since  August,  1861,  and  had  had  it  assigned  and  set  apart  as  his 
homestead,  and  the  Sheriff  ^s  attorney  advised  him  that  he  ought 
not  to  levy  upon  the  land :  The  Court  belo^  erred  in  making  the 
Sheriff  pay  the fi.  fa.    Warner,  J.,  dissenting. 

Bule  against  Sheriff.  Before  Judge  Harbell.  Early 
Superior  Court.     April  Term,  1869. 

In  March,  1861,  Bowe  mortgaged  land  to  Jones  to  secure 
his  note,  due  in  January,  1862.  The  mortgage  was  fore- 
closed^ and  the  fi.  fa.  delivered  to  the  sheriff  in  time^  for  him 
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to  have  made  the  money  by  said  term.  He  did  not  make  it, 
and  Jones  ruled  him.  In  August,  1861,  one  Knight  took 
possession  of  said  land,  ever  since  has  had  possession  of  it, 
and  has  recently  had  it  set  apart  as  a  homestead  for  his, 
Knight's,  wife  and  children.  The  sheriff  had  notice  of  this, 
and  was  advised  by  his  counsel  not  to  levy  on  said  land,  be- 
cause of  said  homestead  having  been  so  assigned.  The  sheriff 
giving  no  other  excuse  for  not  having  the  money,  the  Court 
ordered  him  to  pay  Jones  the  amount  of  his  Ji.  fa.  This  is 
assigned  as  error. 

Thomas  F.  Jones,  H.  Fielder,  for  plaintiff  in  error. 
A.  Hood,  for  defendant.  • 

McCay,  J. 


We  do  not  think  the  facts  set  forth  by  the  sheriff  in 
answer  are  such  as  to  show  that  he  would  have  been  a  tres- 
passer had  he  made  the  levy,  as  required  by  the  pUintiff 
But  we  do  think  that,  under  all  the  circumstances,  the  judg- 
ment of  the  Court  requiring  him  to  pay  the  debt  is  unwar- 
rantable.    The  sheriff  evidently  acted  in  good  faith.   H^ 
consulted  a  respectable  attorney,  and,  as  everybody  knows, 
the  true  construction  of  the  Homestead  Law  was  a  question 
of  great  doubt.     As  a  matter  of  course,  a  sheriff  must  act  »^ 
his  peril,  and  if  the  plaintiff  is  damaged  by  his  failure  to 
judge  rightly,  he,  the  sheriff,  must  bear  the  loss.    But  be** 
was  no  loss.     The  laud  is  still  there,  as  subject  as  iteverwa^ 
Had  the  property  been  movable,  so  that  it  might  have  be* 
gotten  out  of  the  way,  we  would  presume,  perbapt),  in  ft^ 
of  the  judgment  that  this  was  the  case;  but  in  no  evei* 
could  the  plaintiff  be  injured  here  except  by  the  delay.  ^ 
effect  this  was  a  proceeding  for  the  benefit  of  the  plaifi^ 
He  has  no  claim  except  for  the  damages  caused  him  hj^ 
sheriff.     By  the  judgment  of  the  Court  he  gets  bis  mo# 
tike  fi,  fa.  is  satisfied,  and  the  sheriff  loses  the  whole*   Hp 
it  not  been  apparent  that  the  sheriff  acted  in  good  &iA** 
should  not  feel  disposed  to  interfere.    He  oaght,  in  Grt>* 
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ceant  of  good  faith,  to  be  punished,  and  we  would  not  enquire 
sloeely  into  the  mode  taken  by  the  Court  to  punish  jiim. 
Under  the  judgment,  the  plaintiff,  who  is  not  hurt  by  the 
sheriff's  action,  gets  his  whole  debt,  and  the  sheriff,  who  is 
not  really  guilty  of  contempt,  but  only  of  mistake,  has  it  to 
pay  and  lose  it. 

We  think  this  is  too  harsh  a  proceeding  for  an  honest  mis- 
take which  has  injured  no  one,  and  we  reverse  the  judgment. 

Brown,  C.  J.,  concurred,  but  furnished  no  opinion. 

Warner,  J.,  dissenting. 

« 
This  case  came  before  the  Court  below  on  a  rule  against  the 

sheriff  to  show  cause  why  he  had  not  made  the  money  on  a 

mortgage^. /a.  placed  in  his  hands,  issued  on  the  foreclosure 

0(£  a  mortgage  upon  a  tract  of  land  described  therein.     It 

appears  from  the  record,  that  on  the  9th  day  of  March,  1861, 

w^wemade  and  executed  his  mortgage  deedxto  Jones  upon  a 

^■^ctof  land  in  Early  county,  that  the  mortgage  had  been 

™ly  foreclosed,  and  the  Ji.  fa.  issued  thereon  had  been  placed 

g^  the  sheriff's  hands  in  time  to  have  made  the  money.     The 

^eriff's  excuse  for  not  haviqg  done  so,  as  shown  by  his  re- 

^I'n,  was,  that  he  had  been  notified  that  one  Knight,  who 

living  npon  the  land  included  in  the  mortgage,  claimed 

homestead  upon  the  mortgaged  premises,  and  that  he  was 

Ivised  by  his  counsel  not  to  levy  on  the  same.     There  is  no 

leoce  in  the  record  under  what  title  Knight  claimed  pos- 

of  the  land,  or  whether  he  had  any,  except  that  he  had 

itead  set  apart  for  himself  and  family  on  it.    For  aught 

'q>pear8,  he  may  have  been  the  tenant  of  Bo  we,  the  mort- 

and  defendant  in  fi.  fa,,  and  if  so,  he  was  not  entitled  to 

id  in  Kowe's  land,  and  in  no  event  was  he  entitled 

homestead  in  the  land  as  against  the  incumbrance  of 

mortgage,  for  the  reasons  stated  in  Kelly  vs.  Stephem, 

daring  the  present  term.     It  was  the  duty  of  the 

to  have  levied  the  mortgage^. /a.  upon  the  land  as 

of  Rowe,  the  mortgagor,  and  then  for  Knight 

We  interposed  his  claim  to  the  land,  if  he  had  any.    The 
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fact  that  Knight,  a  tliird  party,  claimed  a  homestead  on  the 
land,  and  so  notified  the  sheriiT,  was  not,  in  my  judgment,  a 
sufficient  legal  excuse,  nor  was  the  fact  that  he  had  been 
advised  by  his  counsel  not  to  make  the  levy,  a  sufficient  legal 
excuse  for  the  failure  to  perform  his  duty  in  obeying  the 
mandate  of  the  Court,  which  commanded  him  to  levy 
upon  the  land  as  the  property  of  Rowe,  the  mortgagor.  It 
would  be  a  bad  precedent,  in  my  judgment,  to  hold  that  a 
sheriff  may  take  the  statements  of  third  parties  as  to  their 
rights  to  property  which  he  is  commanded  by  the  process  of 
the  Court  to  seize  and  sell  in  satisfaction  thereof,  and  if  he 
can  shelter  himself  under  the  advice  of  his  counsel  from  per- 
forming his  duly,  it  would  be  still  worse.  The  Court  below 
did  not  err  in  making  the  rule  absolute  against  the  sheriff 
upon  the  statement  of  facts  contained  in  this  record;  and  I 
am  of  the  opinion  the  judgment  of  the  Court  below  should 
be  affirmed. 


No.  1 — William  Butler  ^  oZ.,   plaintiffs  ia  error,  r*. 
SopiiRONiA  Weathers,  defendant  in  error. 

No.  2 — T.  D.  Flipper,  plaintiff  in  error,  vs.  James  J.  Reu) 

et  al.^  defendants  in  error. 

No.  3 — J.  C.  Thornton  &  Co.,  for  use  of,  etc.,  plaintiffs  in 
error,  vs.  William  Faulk  d  cd.,  defendants  in  error. 

The  single  fact  that  the  defendant  lost  a  large  amount  of  property  bjtlie 
late  war,  without  any  proof  that  the  plaintiff  was  in  fault,  or  that  it  wtf 
caused  in  any  manner  by  the  plaintiff's  act,  raises  no  equity  for  tfce 
reduction  of  a  debt  contracted  before  the  war. 

Relief  Law.    No.  1,  tried  before  Judge  Harrell.    Earij 
Superior  Court.     April  Terra,  1869.     No.  2,  before  Jndge 
Parrott.    Catoosa  Superior  Court.    March  Term,  1S61 
No.  3,  decided  by  Judge  Cole.     Twiggs  Superior  Coart< 
March  Term,  1869. 
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o.  1. — In  1867,  Sophronia  Weathers  sued  Howell  & 
er  ou  their  joint  and  several  promissory  note  for  $145  00, 
e  thu  17th  of  February,  1862,  and  due  one  day  after  its 
.     They  plead  a  set-off  of  $20  00,  and  payment  of  $5  00 

dates  do  not  appear,)  and  claimed  the  benefit  of  the 
ef  Laws.     Plaintiff  admitted  a  payment  on  the  note  of 

OOj  made  the  25th  of  November,  1865.  One  of  the 
ndants  proved  the  set  off  and  the  $5  00  payment,  and 

it  was  no  part  of  the  $15  00  payment.  Besides  this, 
>nly  evidence  was  that,  "the  note  was  given  for  land," 
that  each  of  said  defendants  was  worth  $4,000  00  or 
00  00  at  the  date  of  the  note,  and  only  $400  00  or 
)  00  at  the  end  of  the  war,  and  that  "  he  lost  all  of  this 
€rty  by  the  result  of  the  war."  The  jury  found  for  the 
itiff  $135  00,  principal  and  interest. 

new  trial  was  moved  for,  upon  the  ground  that  said 
Bet  was  wrong  under  said  facts,  and  was  overruled.  That 
fought  here  for  review. 

!l£LDER  &  Powell,  for  plaintiffs  in  error. 

\  F.  JoxES,  for  defendant; 

2 — James  J.  Reid,  as  principal,  and  C.  D.  McFarland 
irity,  were  sued  by  Flipper  upon  a  promissory  note 
by  them,  (and  others  not  served,)  on  the  24th  of  Sep- 
r,  1860,  for  $920  00,  payable  to  N.  Pope,  fifteen 
after  date.  The  defendants  relied  upon  certain  al- 
lisrepresentations  of  Pope  and  upon  the  Relief  Law. 

shoNvn  that  Flipper  paid  full  price  for  the  note,  but 

was  due.     Ried  testified  that  the  note  was  given  to 

>r  fifteen  pony-mules  and  two  horse  colts,  in  the  Se- 

Valley,  Tennessee.     They  were  so  wild  that  they 

)t  be  easily  examined,  and  the  parties  relied  wholly 

^8  representations  concerning  them.     The  price  fixed 

>rse8  was  $150  00  each,  and  they  were  worth  that 

the  mules  were  four  or  $ve  years  old,  and  worth 

00  each,  whereas,  Pope  said  they  were  from  six  to 
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twelve  months  old,  and  if  this  had  been  true  they  would  have 
been  worth  $55  00  each  ;  they  were  small,  wild  and  vicious. 

Several  other  witnesses  testified  to  having  examined  a  lot 
of  fifteen  mules  brought  by  Reid  from  Tennessee,  that  they 
were  vicious  little  fellows,  etc.,  from  two  to  four  years  old, 
and  worth  very  little,  but  had  they  been  as  young  as  six 
months  or  a  year  they  would  have  been  worth  $55  00  each. 
Reid  further  testified,  that  the  mules  examined  by  the  wit- 
nesses were  the  same  for  which  the  note  was  given,  and  that, 
"  before  the  war,  and  at  the  date  of  the  note,  he  was  worth 
about  $2,000  00,  and  lost,  without  his  fault,  about  $1,000  00, 
and  is  now  worth  about  half  the  amount  he  was  when  he  gave 
the  note/'     This  quoted  evidence  came  in  over  plaiotins 
objections.     The  Court  charged  the  jury  that  they  could  not 
make  contracts  for  parties,  but  must  enforce  such  as  the 
parties  made;  that  purchasers  should  examine  property an^ 
not  rely  upon  the  mere  representations  of  sellers;  that  re- 
commendation does  not  amount  to  warranty  ;  that  the  Reh« 
Law  was  constitutional,  and  the  jury  might  take  iutoconsio- 
eration  the  losses  of  property  owned  by  defendant  at  the  A^ 
of  the  contract,  and  reduce  the  amount  they  should  find  fo^ 
the  plaintiff*  on  account  of  8«ch  losses,  according  to  i^ 
opinions  of  the  principles  of  equity. 

The  verdict  was  for  the  plaintiff*  for  $187  50,  with  interest 
and  costs.  A  new  trial  was  moved  for,  upon  the  grounw 
that  the  Court  erred  in  admitting  said  evidence  as  to  loss  of 
property,  and  in  the  charge  on  tiiat  subject,  and  because  tfl< 
verdict  was  contrary  to  the  balance  of  the  cliarge,  contraij. 
to  law  etc.  The  new  trial  was  refused  and  that  is  assign^ 
as  error.  (Only  Reid's  counsel  acknowledged  service  of  tk* 
rule  nisi  for  a  new  trial.)  McFarland's  counsel  moved  ^ 
dismiss  the  motion  because  he  was  not  served.  Thia** 
overruled,  and  he  excepts  to  that  in  the  same  bill  of  cx€^f* 
lions. 
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E.  D.  Graham,  D.  A.  Walker,  for  plaintiflF  in  error. 

DoDSON  &  Payne,  for  defendant  in  error,  as  to  the  want 
of  service  of  McFarland,  cited  Code,  section  3673 ;  13th  M.  & 
W.,  493;  Ist  Pick  R.  121 ;  18tli  John.  R.,  480;  14  Mass. 
R.,  148;  and  said  Pope's  representations  amounted  to  a  war- 
ranty, citing  36th  Ga.  R.,  648,  and  sections  2906,  2907,  2592, 
3116,  3117,  3118,  of  the  Code. 

No.  3 — On  the  7th  of  January,  1861,  M.  E.  Solomon  and 
William  Faulk  made  and  delivered  their  note  for  $100  00, 
to  J.  C.  Thornton  &  Co.  The  payees  sold  it  to  Increase  C. 
Plant,  and  the  makers  were  sued  upon  it  in  the  name  of  the 
payees  for  Plant's  use.  The  sole  defence  was  the  Relief  Law. 
And  the  evidence  addued  by  defendants  was  only  this  :  The 
note  was  given  in  part  payment  for  a  buggy  ;  about  the  time 
it  was  due  Solomon's  brother  looked  for  Thornton  to  pay  the 
note,  but  did  not  find  him,  and  Solomon  hearing  that  Thorn- 
ton was  at  Cuthbert  addressed  him  there,  but  received  no 
reply;  in  January,  1861,  Solomon  was  worth  from  $5,000  00 
to  $6,000  00 ;  "  he  lost  about  all  he  had  by  the  war;"  Faulk, 
in  January,  1861,  was  worth  from  $80,000  00  to  $150,000  00, 
had  then  many  slaves,  which  had  been  emancipated,  and  at 
the  time  of  the  trial  had  only  about  two  thousand  acres  of 
land,  and  was  worth  only  about  $15,000  00  or  $20,000  00, 
"by  reason  of  losses  sustained  by  the  war." 

Plaintiff's  counsel  requested  the  Court  to  charge  the  jury, 
that  they  should  find  without  reference  to  said  evidence  of 
loss  of  property  by  the  defendants.  He  refused  so  to  charge, 
but  charged  that  they  might  consider  said  evidence  aud  find 
for  the  plaintiff  ''such  a  verdict  as  in  their  judgment  was 
just  and  equitable,  the  principal  and  interest,  or  the  principal 
oaly,  or  .a  less  amount  than  the  principal,  as  they  might  think 
was  equitable  and  just  under  the  evidence."  The  jury  found 
for  the  plaintiff  only  $50  00.  Plaintiff's  counsel  moved  for 
a  new  trial,  upon  the  grounds  that  the  refusal  to  charge  as 
requested  and  the  charge  as  given  were  errors,  and  because  the 
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verdict  was  contrary  to  law,  strongly  and  decidedly  against 
the  weight  of  evidence,  etc.,  etc. 

The  overruling  of  that  motion  is  assigned  as  error  on  said 
grounds. 

Lanier  &  Anderson  for  plaintiffs  in  error. 

8.  Hunter,  for  defendants  in  error. 

McCay.  J. 

These  cases  all  turn  on  the  Act  of  1868,  known  as  th« 
Relief  Law.  That  Act  prcfvides  that  the  jury,  under  certain 
circumstances,  may  reduce  the  plaintiff's  claims  according  to 
the  "  equities "  between  the  parties.  We  held  at  the  W 
term  of  this  Court,  in  the  case  of  Cutis  &  Johnson  vs.  Ha^ 
dee,  38th  Georgia  Reports,  381,  that  this  word  "  equity/'  «* 
used  in  this  statute,  did  not  mean  whim  of  the  jury,  n(ff 
mere  mercy,  but  that  "  fair  and  honest  duty  which  ^ 
owes  to  the  other,  growing  out  of  the  contract,  or  arising!*" 
tween  them  since."  In  each  of  the  cases  at  the  head  of  tfc 
opinion,  there  was  no  pretense  of  any  equity,  except  that"*^ 
the  date  of  the  contract  the  defendant  below  was  worti  * 
certain  amount,  and  that  at  the  trial  he  was  worth  muchltfs. 
It  did  not  appear  that  this  was  in  any  way  the  "&ult"  ^ 
the  plaintiff,  or  that  he  was  in  any,  even  the  most  dk^ 
way  connected  with  this  change  in  the  circumstances  of  4* 
defendant.  We  do  not  think  this  is  any  "equity,"  and^ 
therefore  reverse  the  two  cases  of  Thornton  &  Co.  vs.  ftoft 
et  al.f  and  Flipper  vs.  Reid  et  al,,  where  the  jury  so  foiM 
and  affirm  the  case  of  Butler  et  al.  vs.  Weathers,  where  tb? 
have  found  differently. 

Warner,  J.,  concurring. 

I  concur  in  the  judgment  of  the  Court  affirming  the  jofr 
ment  of  the  Court  below  in  the  case  of  Butler  &  Howdl^ 
Weathers,  and  in  revereing  the  judgment  of  theCoQrtl*P 
in  the  two  cases  of  Flipper  vs.  Reid  and  McFarland^^ 
Thornton  &  Co.  vs.  Solomon  &  Faulk.    These  seveni 


t 
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olve  the  construction  of  the  first  section  of  the  Relief 
i¥  of  1868.  That  law,  in  my  judgment,  as  applicable  to 
contracts  made  prior  to  the  first  day  of  June,  1865,  is 
x>nstitutional  and  void,  for  the  reasons  expressed  in  my  dis- 
ting  opinion  in  the  case  of  Cuits  &  Johnson  vs.  Hardee^ 
A  Ga.  Rep.,  381. 

In  the  case  of  Butler  &  Howell  vs.  Weathers,  the  defend- 
ts  proved  by  uncontradicted  evidence,  on  the  trial  thereof, 
at  they  had  lost  property,  during  the  war  to  the  amount  of 
,500  00  each,  making  09,000  00,  upon  the  faith  of  which 
B  credit  was  given  to  them.  The  jury  found  for  the  plain- 
Fthe  full  amount  of  the  note.  The  defendants  in  the 
mrt  below  moved  for  a  new  trial  on  the  ground  that  the 
rdict  was  contrary  to  law  and  the  evidence,  and  upon  the 
rther  ground,  that  the  jury  had  disregarded  the  provisions 
Ihe  Relief  Act.  The  Court  overruled  the  motion,  which 
•aigneil  as  error  here.  In  the  case  of  Thornton  vs.  Solo- 
on  &  Faulk,  the  defendants  plead  and  proved  on  the  trial 
©ir  respective  losses  by  the  war,  as  provided  in  the  Relief 
Bt^  and  the  jury,  by  their  verdict,  reduced  the  amount  of 
•■  plaintiflF's  debt,  whereupon  the  plaintiff  moved  tor  a  new 
W,  which  the  Court  below  refused,  which  is  now  assigned 
•«rror  here.  In  the  case  of  Flipper  vs.  Reid  &  McFar- 
j  the  same  question  was  involved  as  in  Thornton  vs. 
on  &  Faulk,  the  jury  having  reduced  the  plaintiff's 
on  account  of  losses  proved  to  have  been  sustained  by 
fendants,  as  provided  by  the  Relief  Act  of  1868. 
is  Act  of  the  Legislature  expressly  declares,  that  in  all 
upon  contracts  made  prior  to  the  first  day  of  June,  1865, 
and  may  be  lawful  for  the  parties,  in  all  such  cases, 
in  evidence  to  the  jury,  amongst  other  things,  the 
ion  or  loss  of  property  upon  the  faith  of  which  the 
was  given,  and  how  and  in  what  manner  the  property 
yed  or  lost,  or  by  whose  default,  and  in  all  such 
jury  shall  have  power  to  reduce  ihe  amount  of  ihe 
dMa  sued  for,  according  to  the  equities  of  each  case, 
er  such  verdicts  as  to  them  shall  appear  just  and 
Such  is  the  clearly  expressed  will  of  the  Legis- 
au  XXXIX — 34. 
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lature,  and  if  I  believed  with  the  majority  of  the  Court,  as 
they  held  and  decided  in  the  case  of  Cults  &  Johnson  vs. 
HardeCy  that  this  Act  of  the  Legislature  is  a  constitutional 
and  valid  law,  then  it  would  be  my  sworn  duty,  as  a  judicial 
officer,  to  enforce  it  in  accordance  with  the  true  intent  and 
meaning  thereof.     I  would  not  nvUify  and  render  mgatorij 
the  plain  and  unambiguous  provisions  of  a  constitutiondlaw 
prescribed  by  the  supreme  power  of  the  State.     What  that 
Act  declares  shall  be  lawful  evidence  to  be  submitted  to  the 
jury,  I  would  recognize  as  lawful  evidence,  and  see  to  It  that 
the  juries  should  not  disregard  it  in  rendering  their  verdicts. 
If  I  believed  that  Act  to  be  a  constitutional  and  valid  law,  I 
would  reverse  the  judgment  of  the  Court  below  in  the  case 
of  Butler  &  Howell  vs.  Weathers,  as  being  contrary  to  the 
evidence  in  that  case;  and  in  the  case  of  Thornton  vs.  Solo- 
mon &  Faulk,  and  in  the  case  of  Flipper  vs.  Reid  &  McFar- 
land,  I  would  affirm  the  judgments  in  both  of  those  cases  as 
being  in  accordance  with  the  evidence  declared  to  he  lawjd 
evidence  by  the  plain  provisions  of  that  Act. 

But,  believing  as  I  do,  that  the  Act  of  1868  is  unc/)i^' 
tional  and  void,  and  that  the  evidence  authorized  by  it  as  a 
defense  to  suits  upon  contracts  made  prior  to  June,  1865,^ 
not  legal  evidence  for  the  purpose  of  redvjcing  the  amount  and 
value  of  such  contracts,  I  concur  with  the  majority  of  the 
Court  in  affirming  the  judgment  of  the  Court  below  in  Bat- 
ler  &  Howell  vs.  Weathers,  and  concur  with  them  in  ^ 
reversal  of  the  judgments  of  the  Court  below  in  both  th« 
other  cases. 

Brown,  C.  J.,  concurring. 

While  I  hold  that  the  first  section  of  the  Relief  Ack^ 
1868  is  constitutional,  and  that  the  evidence  as  therda  f^ 
fied  may  go  to  the  jury,  I  do  not  hold  that  proof  of  iff 
single  fact  therein  enumerated  will  Authorice  the  jury** 
reduce  the  debt,  unless  it  is  such  a  fact  as  raises  an  ef^ 
between  the  parties  to  the  record.  The  simple  fiwt  tW** 
defendant  lost  property  durins:  the  war«  without  ooniiM 
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.intiff  with  the  loss,  does  not  raise  such  an  equity  be- 
bhe  parties  as  the  jury  has  a  right  to  adjust  by  reducing 
cunt  of  the  debt. 


AM  Graham,  plaintiflF  in  error,  vs.  John  Maguire 
et  al.,  defendants  in  error. 

orsement  of  a  note  given  for  a  slave,  if  the  endorsement  is  for  a 
lie  consideration  other  than  a  slave  or  the  hire  thereof,  is  not 
i  that  clause  of  the  Constitution  of  1868,  of  this  State,  denying 
iction  to  the  Courts  thereof  to  enforce  a  debt,  the  consideration 
ich  is  a  slave,  or  the  hire  thereof. 

ion  to  set  aside  judgment.  Slave  note.  Decided  by 
Harrell.    Terrill  Superior  Court.    November  Term, 


II  B.  Crim  held  a  note  on  John  Maguire,  made  in  1860, 
le  in  1863,  and  in  1862  transferred  it  to  Graham,  en 
g  it  as  follows :  "  I  endorse  the  within  note  for  value 
f>  Graham  sued  the  maker  and  endorser  on  said  note, 
|lained  a  judgment  against  both  in  1866. 
(68,  counsel  for  Maguire  and  Crim  moved  to  vacate 
;ment,  upon  the  ground  that  the  consideration  of 
was  certain  slaves  sold  by  Crim  to  Maguire.  It 
n  that  Maguire  gave  Crim  the  note  in  part  payment 
slaves,  and  that  Crim  being  afterwards  indebted  to 
transferred  said  note  to  him,  endorsing  it  as  afore- 
im's  indebtedness  to  Graham  was  not  for  slaves,  or 

mrt  set  aside  the  judgment.  Counsel  for  Graham 
>urt  erred  in  entertaining  said  motion  at  all,  in  va- 
jadgment,  and  especially  in  vacating  it  as  to  Crim. 

^OOTEN,  D.  A.  Vason  and  A.  Hood,  for  plaintiff 


»EB,  W.  A.  Hawkins,  for  defendants. 
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McCay,  J. 


This  was  a  judgment  against  Maguire,  as  principal,  and 
Crim,  as  endorser,  obtained  before  a  Court,  in  this  State,  in 
1866,  on  a  promissory  note  given  by  Maguire  to  Crim  iora 
negro,  and  by  Crim  endorsed  for  some  other  valuable  consid- 
eration to  Graham.  The  records  of  the  original  proceeding 
were  in  the  custody  of  the  Superior  Court  of  Terrill  county, 
as  organized  under  the  Constitution  of  1868,  and  were  there 
by  virtue  of  that  clause  of  that  Constitution  which  author- 
izes it  to  complete  and  enforce  the  judgments  of  the  Courts 
sitting  in  this  State  before  that  time,  in  all  cases  (and  in  nooe 
other)  in  which,  by  the  Constitution  of  1868,  the  Superior 
Court  has  jurisdiction  of  the  causes  of  action  on  which  the 
suit  or  judgment  is  founded.     Art.  XI,  sec.  6. 

Article  VI,  section  1,  provides  that  no  Court  of  this  State 
shall  try,  or  give  judgment,  or  enforce  any  debt,  the  consid- 
eration of  which  was  a  slave.  Under  this  clause  the  defend- 
ants in  the  judgment  moved  to  set  it  aside,  or  for  an  order 
that  it  shall  not  be  enforced. 

It  is  replied,  that  as  to   Crim  this  is  not  a  judgment 
founded  on  a  contract  or  debt,  the  consideration  of  which  is 
a  slave,  and  we  think  rightly — Crim  is  sued  on  his  endorse- 
ment; the  consideration  of  that  is  the  valuable  consideration^ 
passing  from  Graham  to  Crim,  which,  it  is  admitted,  was  a^^ 
a  slave,  but  something  else. 

No  point  was  made  in  the  argument  as  to  the  right  of  t 
Court  to  enforce  this  judgment  against  Maguire.    It 
admitted  that  as  to  him  the  debt  was  for  the  consideration 
a  slave.     At  any  rate^  this  point  is  covered  by  the  case 
Shortci'  vs.  Cobb,  decided  at  this  term,  to  which  we  refer 
the  reasons. 

Let  the  judgment  be  reversed  as  to  Crim ;  as  to  him 
Court  has  jurisdiction  to  enforce  the  judgofent,  and  it 
issue  or  use  any  proper  process  for  that  purpose. 

Warner,  J.  concurred,  but  furnished  no  opinion. 
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Brown,  C.  J.,  concurred  as  follows : 

The  payee  of  a  promissory  note  given  for  a  slave,  who,  for 
a  valuable  consideration,  which  was  in  no  way  connected 
with  the  slave,  endorsed  and  delivered  the  note  to  the  plain- 
tiff, is  liable.  The  endorsement  is  a  new  contract,  and  the 
Court  has  jurisdiction  to  enforce  the  judgment  against  him 
on  that  contract. 


the 


Eugenia  C.  Clark  et  al,,  plaintiffs  in  error,  vs.  Jerry 

Beall,  defendant  in  error. 

^VKUst  it  is  the  settled  rule  that  bills  in  equity  must  be  brought  in  a 
coanty  where  one  of  the  defendants,  against  whom  substantial  relief  is 
prayed,  resides,  this  rule  does  not  apply  to  bills  for  injunction,  etc., 
ancillary  to  suiU  at  law.  In  such  cases,  the  Court  of  Equity  of  the 
county  where  the  suit  is  pending,  has  jurisdiction  to  enjoin  the  suit  at 
^^^j  and  also  to  grant  relief,  as  to  all  matters  involved  in  a  proper 
Settlement  of  the  litigation  pending  at  law. 

"^n  B.J  c.  and  D.  were  sued,  at  law,  by  A.,  who  resided  in  a  different 

^Onty  from  that  in  which  the  suit  was  brought,  and  the  defendants  at 

^  ^  ^ied  a  bill,  charging  that  the  suit  at  law  was  for  the  recovery  of 

i>iircha8e-money  of  a  tract  of  land  lying  in  the  same  county,  which 

..  ^    ^ad  been  sold  to  the  defendants  at  law  and  complainants  in  the 

^y  A, ;  and  the  bill  further  charged,  that  at  the  time  of  the  salei 

'^*riel  was  not  in  truth  the  property  of  A.,  but  had,  before  that  time, 

**-*  ^   in  equity,  the  property  of  E.,  the  deceased  son  of  A.,  and  hus-  - 

.         c>£*  B,^  under  a  parol  agreement,  which  was  partly  performed, 

^c^uitable  title  had  heen  fraudulentli/  concealed  from  the  wife  by 

^       *^nd  before  the  sale  of  the  land  to  her  and  the  other  complain- 

'      ^x~id  the  bill  further  charged  that  the  land  had  been  paid  for 

^X^e  parol  agreement  by  E.,  with  certain  cotton  made  on  the 

^^    ^^^hich  went  into  A's  hands,  and  by  certain  trust  funds  in  his^ 

^  '^^ds,  belonging  to  E :     Held,  that  the  Superior  Court  of  the 

^    "^vhere  the  suit  was  pending  had  jurisdiction,    Ist.  To  enjoin 

^  ^   «t  law.    2d.  To  cancel  the  notes  and  deed  made  at  the  second 

<^.  To  decree  a  specific  performance  of  the  i^arol  agreement, 

II  settlement  between  the  parties  as  to  all  matters  connected 

,      5^  ^  land  and  the  cotton  made  thereon.    Heldj  further ^  that  while 

^^^^^rt  had  no  jurisdiction  to  decree  an  account  between  A.  wvd 
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Mc€.VY,  J. 

This  was  a  judgmeat  against  Maguire,  as  priacipal,  and 
Crim,  as  endorser,  obtained  before  a  Court,  iu  this  State,  id 
1866,  oti  a  {>rotiiissory  uute  given  hy  Maguire  to  Crim  lor  a 
negro,  and  by  Crim  endorsed  for  some  otlicr  valuable  consid- 
eration to  Graliani.  The  records  of  the  original  proceeding 
were  in  the  custody  of  the  Su}ierior  Court  of  TerriU  county, 
as  organized  under  the  Coustitutioa  of  1868,  and  woe  there 
by  virtue  of  that  clause  of  that  Constitution  which  author- 
izes it  to  complete  nnd  enforce  the  judgments  of  the  Courts 
sitting  in  this  State  before  that  time,  in  all  cases  (and  in  Done 
other)  in  which,  by  the  Constitution  of  1868,  the  Superior 
Court  has  jurisdicfiou  of  the  causes  of  action  on  which  the 
suit  or  judgment  is  founded.     Art.  XI,  sec.  B. 

Article  YI,  section  1,  provides  that  no  Court  of  this  Sttte 
shall  try,  or  give  jtidgrneut,  or  enforce  any  debt,  the  consid- 
eration of  which  was  a  slave.     Under  this  clauaethedefnK^  I 
ants  in  the  judgment  moved  to  set  it  aside,  orfiMTtnoidff 
that  it  shall  not  be  enforced. 

It  is  replied,  that  as  to   Crim  this  is  not  a  jadgateiit 
founded  on  a  contract  or  debt,  the  consideration  of  viM  i- 
a  slave,  and  we  tliink  rightly — Crim  is  sued  on  bis  eni'-  - 
meut ;  the  consideration  of  that  is  the  valuable  oonsi'l'''" 
passing  from  Graham  to  Crim,  which,  it  is  admiltcil.  >'  ~ 
a  slave,  but  something  else. 

No  point  was  made  in  the  argument  as  to  the  rk'- 
Court  to  enforce  this  judgment  against  MagujJi'.    - 
admitted  that  as  to  him  the  debt  was  for  the  coiuiii" 
a  slave.     At  any  rate,  this  point  is  covered  by  iH'- 
Shorter  vs.  Chbb,  decided  at  this  term,  I"  "I" 
the  reasons. 

Let  the  judgment  be  reversed  as  tn 
Court  has  jurisdiction 
issue  or  use  any  propei 

Warner,  J.  concu: 


The  pavet  c:  ,  - 
a  valu&tile  v::=xiiz 
witii  tilt  siaT-,  ;:._- 
tifij  b  liabit.  -f 
Court  lia-s  jnrisL- 
on  tlint  eaan^cz 


I  an 

(imr- 

road. 

"irtaot 

Of  the 

liecame 

>n  to  bis 

■,  beciiuse 

■  land  for 

injunction 


SUGEXIA  C.  Cl 


;  '.  'arsipeU  va.  The 
It.,  as  to  juriadic- 


■hiiiiants,  in  Dougherty 

.1'  in  that  county  against 

iiles  in  Baldwin  county. 

'   I  Icf,  OS  will  appear  from 

and  objecta : 

A'hicli  the  suit  ia  founded 

1  rendant  for  a  plantation 

1 8G6 ;  that  they  amounted 

M\y  had  subsequently  sold 

ikun  his  notes  and  a  niort- 

Iicia  over  as  coSlatera!  secu- 

:ill  had  made  some  arrange- 

li;ul  now  himself  possession 

uwn,  not  fairly  accouuting 


■^rged  thai  Eugenia  BeaP  "<«>  of  the 


534         SUPREME  COURT  OF  GEORGIA. 

Clark  et  a/.,  vs,  Beall. 

the  heirs  of  D.,  as  to  trusts  not  connected  with  the  land,  yet  it  might 
inquire  how  far  the  trust  funds  had  been  used  in  the  performance  of 
the  parol  agreementf  and  if  the  case  made  required  it,  so  apply  them 
to  the  extent  shown  by  the  proof,  leaving  a  full  and  final  accowU  as  to 
said  trusts  to  the  Court  having  jurisdiction  of  the  defendant's  person. 

Where  A.  sells  a  tract  of  land  to  B.,  C.  and  D.,  taking  their  notes  and  t 
mortgage  on  the  premises  for  the  purchase- money,  and  the  vendees 
afterwards  sell  to  F.,  also  taking  notes  and  a  mortgage,  which  notes 
and  mortgage  they  place  in  A's  hands  as  collateral  security  for  their 
own  debt  for  the  land  to  him,  with  power  to  A.  to  collect  and  settle 
with  F.,  and  A.  takes  the  land  from  F.,  who  is  insolvent,  and  gives  up 
the  notes  and  mortgage  made  by  F.  at  a  price  less  than  the  amount  of 
the  notes,  and  this  without  the  consent  of  the  original  vendues  from 
him.  Held :  that  A.  can  take  no  benefit  to  himself  from  this  arrange- 
ment with  F.,  and  he  is  bound  to  credit  his  vendees  with  the  true  value 
of  the  land,  or  return  it  to  them. 

When  a  bill  is  objectionable  for  want  of  proper  parties,  but  the  point 
does  not  appear  to  have  been  adjudicated  by  the  Court  below,  tiiij 
Court  will  not  pass  judgment  upon  it,  the  presumption  being  that  if 
the  point  had  been  made,  the  Court  below  would  have  permitted,  or 
required  the  proper  parties  to  be  made. 

When,  as  in  this  case,  the  injunction  to  stay  proceedings  at  law,  is  the 
principal  object  of  the  bill,  and  a  temporary  injunction  has  been 
granted,  the  Court  ought  not  to  dissolve  the  injunction,  and  pennit 
the  case  at  law  to  proceed,  unless  it  clearly  appear  from  the  evidenw 
before  it,  that  there  is  no  case,  proper,  to  be  submitted  to  a  jury  fori 
decree. 

Equity  jurisdiction,  etc.  Decided  by  Judge  James  M. 
Clark.     Dougherty  county.     Chambers,     April,  1869. 

Jerry  Beall,  of  Baldwin  county,  Georgia,  sued  Eugenia  C 
Beall,  Julia  A.  McLaren,  Peter  McLaren,  and  Mathew  L 
Bryan,  in  Dougherty  Superior  Court,  on  two  promissoiy 
notes  made  by  them  to  him,  for  $20,000  00  each,  each  dated 
the  23d  of  January,  1866,  and  due  on  the  1st  of  January, 
1867  and  1868,  respectively.  These  defendants,  pending  this 
action,  filed  against  Jerry  Beall,  in  Dougherty  county,  a  bill 
to  enjoin  this  suit,  and  for  account  of  certain  trust  funds,  ete. 
The  injunction  was  granted.  Jesse  Beall,  a  minor,  by  Ws 
guardian,  ad  litem,  was  made  a  party  complainant.  Jen? 
Beall,  by  his  solicitor,  demurred  to  said  bill  upon  the  groond 
that  the  Chancellor  in  Dougherty  county  was  without  juf*^ 
diction  in  the  premises,  because  of  multifariousness,  for  want 
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of  equity,  uncertainty,  etc.  At  the  same  time  he  filed  an 
answer  and  moved  to  dissolve  said  injunction.  The  demur- 
rer and  motion  were,  by  consent,  considered  together.  Besides 
the  voluminous  pleadings,  very  many  affidavits  were  read. 
For  the  substance  of  so  much  of  said  matter  as  is  important 
for  an  understanding  of  the  cause,  see  the  opinion  of  the 
Court.  By  marriage  ad  interim  Eugenia  C.  Beall  became 
Eugenia  C.  Clark.  The  Court  sustained  the  objection  to  his 
jurisdiction  as  to  the  Sanford  and  Moughon  property,  because 
it  was  independent  of  the  contract  concerning  the  laud  for 
which  these  notes  were  given,  and  dissolved  the  injunction 
except  as  to  one  of  said  notes. 

That  action  of  the  Court  is  assigned  as  error. 

Vason  &  Davis,  Hawkins  &  Burke,  Wright  &  War- 
ben,  for  plaintiffs  in  error. 

B.  H.  Hill,  for  defendant  in  error,  cited  CarsiceU  vs.  The 
JIacon  Manufdcturing  Company ^  38th  Ga.  R.,  as  to  jurisdic- 
tion. 

McCay,  J. 

This  bill  was  filed  by  the  complainants,  in  Dougherty 
county,  to  enjoin  a  suit  pending  at  law  in  that  county  against 
them,  in  favor  of  Jerry  Beall,  who  resides  in  Baldwin  county. 
The  bill  also  prayed  certain  other  relief,  as  will  appear  from 
the  following  statement  of  its  charges  and  objects  : 

The  bill  charges  that  the  notes  on  which  the  suit  is  founded 
were  given  by  complainants  to  the  defendant  for  a  plantation 
in  Dougherty  county,  some  time  in  1866 ;  that  they  amounted 
altogether  to  $60,000  00  ;  that"  they  had  subsequently  sold 
the  plantation  to  one  Woodward,  taken  his  notes  and  a  mort- 
gage for  $60,000  00,  and  turned  them  over  as  collateral  secu- 
rity to  Jerry  Beall ;  that  Jerry  Beall  had  made  some  arrange- 
ment with  Woodward's  heirs,  and  had  now  himself  possession 
of  the  premises,  claiming  it  as  his  own,  not  fairly  accounting 
to  them,  complainants. 

The  bill  further  charged  thai  Eugenia  Beall,  one  of  the 
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complainants,  now  Mrs.  Clark,  was  the  widow  of  Jesse  Beall, 
the  son  of  Jerry  Beall,  and  that  said  land  so  purchased  by 
her  and  the  other  complainants,  from  Jerry  Beall,  was  in  fact 
the  property  equitably  of  her  deceased  husband,  Jesse  Beall, 
at  the  time  of  the  sale  of  the  same  by  Jerry  Beall  to  them, 
though  neither  she  nor  they  were,  at  the  sale,  aware  of  the 
fact,  but  that  since  that  sale  it  had  come  to  their  knowledge; 
that  in  1860,  previously  to  Eugenia's  marriage  with  Jesse, 
he,  Jesse,  had  been  put  by  his  father,  the  defendant,  in  pos- 
session of  that  portion  of  the  premises  known  as  the  Wilkins 
place,  under  an  agreement  between  them,  that  when  he  paid 
a  certain  amount,  to  the  complainants  unknown,  the  said  land 
was  to  be  his,  and  that  the  other  portion  of  said  land,  known 
as  the  Echols  place,  was  subsequently  purchased  by  said 
Jerry  and  contracted  to  the  said  Jesse  by  him  on  the  same 
terms. 

The  bill  further  charged,  that  Jesse  Beall,  before  his  death, 
had  made  a  large  number  of  bales  of  cotton,  which,  since  his 
death,  Jerry  Beall  had  taken  possession  of  and  sold,  and  that 

he  had  realized  therefor dollars,  or  other  large  sam. 

The  bill  also  charged,  that  in  1860,  and  at  the  death  of 
Jesse  Beall,  there  was  in  the  hands  of  Jerry  Beall  two  trast 

funds  belonging  to  said  Jesse,  amounting  to dofe 

or  other  large  sum,  which,  with  the  proceeds  of  the  cottoOj 
was  more  than  sufficient  to  pay  for  the  land  so  bargained  to 
said  Jesse. 

The  bill  charged,  that  the  complainants  were,  atthedat* 
of  their  purchase,  wholly  ignorant  of  these  facts,  and  tbi* 
Jerry  Beall,  after  Jesse's  death,  who  was  killed  in  1863  in  ^ 
Confederate  army,  had  studiously  concealed  from  her,  Je9»* 
widow,  the  facts  with  regard  to  the  land. 

The  bill  prayed  a  discovery  of  the  contract  between  3ff^ 
Beall  and  Jesse,  that  Jerry  Beall  should  be  compelled  i^ 
account  for  the  proceeds  of  the  cotton  and  the  trust  fiuA 
make  titles  to  Mrs.  Clark,  and  the  infant  son  of  Jesse^  (^ 
was  made  a  party,)  to  the  land,  and  that  the  suitonthe«# 
be  perpetually  enjoined,  and  for  general  relief  in  the  prefll* 

Jerry  Beall  answered  the  bill  denying  that  he  hidli^ 
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given  or  contracted  with  Jesse  Beall  for  the  lands,  stating 
that  Jesse  Beall  was  on  the  place  as  his  agent,  and  not  in  his 
own  right,  and,  in  pretty  decided  terms,  denying  all  the  charges 
in  the  bill  about  the  rights  or  claims  of  Jesse  Beall,  or  of 
Mrs.  Jesse  Beall  and  her  son,  to  the  land.  The  cotton,  too, 
he  said,  was  his,  though  he  admitted  it  was  marked  Jesse 
Beall,  but  he  set  up  that  this  was  his  son's  act,  and  merely 
done  to  distinguish  the  cotton  made  on  that  place  from  cotton 
made  at  his,  Jerry  BealFs^  other  places,  of  which  he  had  sev- 
eral. The  answer  admitted  that  he  had  compromised  with 
Woodward's  heirs,  (Woodward  had  died,)  taking  a  title  to 
the  land  to  himself  from  them,  and  giving  up  $30,000  00 
of  the  Woodward  notes;  this,  he  admitted,  he  was  bound  to 
credit  on  the  notes  of  complainants,  and  this  he  was  ready^ 
and  always  had  been,  to  do. 

There  was  also  a  demurrer  to  the  bill,  for  want  of 
jurisdiction  in  the  Superior  Court  of  Dougherty  county, 
for  multifariousness  in  the  bill,  and  for  general  want  of 
equity. 

The  complainants  filed  various  aCBdavits;  one  of  Mr.  J. 
Cannon,  who  was  overseer  on  the  place  in  1861.  He  swore 
that  Jesse  Beall  claimed  the  place  as  his  own,  and  that  until 
Jesse  went  to  the  war,  Jerry  Beall  took  no  control  over  it. 
Cannon  also  swore  that  in  1863  Jerry  wrote  to  his  son  that 
he  had  bought /or  him  the  Echols'  place.  He  also  swore  that 
he  had  heard  Jesse  and  his  father  talk  of  this  Echols'  place 
before  this,  that  Jesse  had  urged  him  to  buy  it  for  him,  and 
that  his  father  had  replied,  '*  you  had  better  wait  till  you  have 
made  the  money  to  pay  for  the  place  you  have  got."  Cannon 
also  says,  that  he  had  Jesse  Beall's  note  for  his  services  as 
overseer  in  1860  and  1861;  that  afler  he,  Cannon,  came 
home  from  the  war,  he  had  presented  it  to  Jerry  Beall,  who 
refused  to  pay  it,  saying  he  did  not  pay  Jesse's  debts,  though, 
at  a  subsequent  time,  the  note  was  paid  by  Jerry  Beall. 
Cannon's  affidavit  also  stated^  that  in  the  spring  of  1860  he 
heard  Jerry  Beall  say  to  Jesse,  "this  plantation  and  property 
is  yours  when  you  make  the  money  to  pay  for  it  at  what  it 
oostj  and  it  will  be  an  easy  matter  for  yjDU  to  do  it  if  you  are 
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economical  and  industrious;''  that  this  was  said  on  the  Wil- 
kin's place  when  he,  Cannon,  was  overseer. 

It  was  charged  in  the  bill,  and  admitted  in  the  answer,  that 
from  shortly  after  the  marriage  of  Eugenia  with  Jesse  Beall, 
which  was  in  1861,  some  twenty  or  thirty  negroes,  belonging 
to  her  before  her  marriage,  were  worked  on  the  plantation, 
though  Jerry  Beall's  answer  said  that  this  was  by  bis  per- 
mission and  agreement  to  account  for  their  labor,  which,  as 
it  was  during  the  war,  was  worth  but  little.     It  was  proven 
by  several  that  tlie  cotton  made  on  the  place  was  marked 
Jesse  Beall,  and  Mr.  Kust,  the  warehouseman,  filed  an  affi- 
davit that  he  had  received  in  1865  a  letter,  which  was  lost, 
from  Jerry  Beall,  directing  him  to  ship  "Jesse  Beall's"  cot- 
ton to    him,  which  he  did.     There  were  affidavits  showing 
from  five  hundred  to  six  hundred  bales  of  this  cotton  marked 
"Jesse  Beall."     There  was  also  the  affidavit  of  John  R.Lee, 
who  stated  that  from  1860  to  1866  he  was  one  of  Jerry  Beall's 
overseers;  that  Jesse  Beall  controlled  the  Wilkins'  place, 
and  had  an  overseer  there  in  1861  and  1862,  and  that  in  1861 
Jerry  Beall  told  him  he  had  bought  that  place  for  Jesse,  and 
it  was  to  be  his,  or  he  intended  it  for  him,  when  it  was  p«d 
for — that  three  hundred  bales  of  cotton  were  made  on  the 
Wilkins'  place  in  1861. 

Jerry  Beall  admitted  having  taken  possession  of  thecottoD, 
but  stated  that  it  was  his  cotton,  and  not  Jesse  Beall's.  1^ 
was  in  proof  also,  that  in  1865  Jerry  Beall  had  sold  twC^^ 


the  lots  of  land  of  the  Echols'  and   Wilkins'  tracts,  wii 
other  lands,  in  a  body,  to  an  English  company,  and  Le^   ^ 
opinion  was  that  those  two  lots  l>rought  Jerry  Beall  in  **""•* 
sale  $6,000  00. 

The  demurrer,  and  the  motion  to  dissolve  the  inja 
tion  on  the  coming  in  of  the  answer,  were  heard  togetta^^* 
The  Court  sustained  the  demurrer  in  so  far  as  the  bill  pi»^ 
posed  to  go  into  the  several  trusts  which  were  in  the  hu^^ 
of  Jerry  Beall  for  the  use  of  Je^e  Beall ;  and  the  J»^^ 
further  held,  that  the  answer  of  the  defendant  comphMf 
denied  all  the  equity  there  was  in  the  bill,  or  appeared !■• 
the  affidavits^  and  that  the  injunction  ought  to  be  dtsioM 
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except  as  to  $30,000  00,  the  amount  received  from  Wood- 
ward's heirs  on  the  land,  in  the  settlement  between  them  and 
Jerrv  Beall. 

The  equity  set  up  by  the  complainants'  case,  as  it  stood 
before  the  Chancellor,  was  this :    That  these  notes  were  given 
for  the  land  in  ignorance  of  the  fact  that  the  land  did  not 
belong  to  Jerry  Beall,  but  that  it  was  in  equity  the  property 
of  Eugenia  Clark  and  her  son,  and  that  this  fact  was  frau- 
dulently concealed  by  Jerry  Beall ;  that,  in  fact,  there  had 
been  a  contract  between  Jesse  Beall  and  his  father  by  which 
Jesse  was  to  own  the  land  when  he  had  paid  what  it  cost, 
and  that  the  Echols'  place  had  been  bought  for  him ;  that  in 
the  effects  of  Jesse,  to-wit :  the  cotton  that  had  gone  into  his 
hands,  and  the  trust  estate  in  his  hands,  there  was  more  than 
sufficient  to  pay  for  it,  and  that  in  pursuance  of  the  contract 
Jesse  Beall  had  beeh  put  in  possession,  and  for  several  years 
the  negroes,  which  came  by  the  wife,  had  worked  on  the 
place,  and  all  the  proceeds  of  the  labor  of  Jesse  and  the 
negroes  had  gone  into  his  father's  possession. 

We  do  not  think  under  our  peculiar  system,  which  requires 
all  suits  in  equity  to  be  brought  in  the  county  where  the 
defendant  lives,  that  Mrs.  Clark  can,  by  a  bill  filed  in  Dough- 
erty to  enjoin  these  notes,  have  a  decree  for  an  account  and 
settlement  of  these  two  outside  trust  funds ;  but  if  such  a 
Contract  as  she  sets  up  did,  in  fact,  exist,  if  Jerry  Beall,  by 
the  cotton  which  went  into  his  hands,  and  by  the  funds  which 
be  actually  holds  of  Jesse  Beall's,  has  been  paid  for  this  land, 
We  do  not  see  any  objection  to  considering  those  funds,  as  in 
^*s  hands,  to  be  appropriated  in  that  way,  so  far  as  it  may  be 
Necessary.     If  Jesse  Beall  were  now  in  life^  pressing  for  an 
^ocouq^  of  these  trusts,  and  Jesse  did,  in  fact,  owe  to  his  father 
*  ^^ed  sum  for  this  land,  without  doubt  that  debt  might  be 
^  *owecl  as  a  credit  to  his  father  in  a  trial  in  Baldwin,  of  a 
*  *    filed  by  Jesse  in  that  county  against  Jerry  Beall  seeking 
^ocount  of  these  trusts.     And  we  can  see  no  reason  why, 
^*^>  in  the  defence  of  these  notes,  the  true  title  to  this  land 
.  '^^s    in  question,  it  is  not  competent  to  show,  that  at  the 
^  of  the  purchase,  or  subsequently,  Jerry  Beall  had  in  his 
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hands  monies  of  Jesse  suflScieut  to  pay  for  them^  no  matter 
from  what  source  those  monies  were  derived,  it  is  not  so  much 
a  question  of  accounting  for  the  trusts;  that  under  our  pecu- 
liar statute,  regulating  the  jurisdiction  of  our  Courts  by  the 
residence  of  the  defendant,  could  not  be  called  for  in  this 
way.     But  the  vital  question  here  is,  whether  Jerry  Beall 
has  in  fact  received  pay  for  these  lands  from  Jesse.    What 
difference  can  it  make  whether  Jerry  Beall  got  his  pay  for 
these  lands  in  cash  paid  him,  or  in  cotton  which  he  appro- 
priated, or  in  other  money  or  means  of  Jesse  in  his  hands, 
then  and  now  as  trustee  of  Jesse  ?    Suppose  it  should  appear 
on  the  trial  of  this  case  that,  in  fact,  Jerry  Beall  did  buy  the 
Echols  land  for  Jesse,  as  Cannon's  affidavit  asserts,  and  that, 
at  the  very  time,  he  had  funds  of  Jesse's  in  his  hands  suffi- 
cient to  pay  for  it,  would  it  be  a  lugging  in  of  foreign  matter 
to  show  that  this  was  the  fact  ?     If,  as  all  admit,  it  is  a  pro- 
per defence  to  these  notes  to  show  that  the  land  for  which 
they  were  given  was^  in  fact,  at  the  time  of  the  sale,  not  the 
property  of  Jerry,  but  of  Jesse  Beall's  widow  and  son,  then 
any  fact  going  to  show  the  truth  or  untruth  of  that  position, 
may  be  inquired  into.     Very  often  in  the  investigation  w 
pleas  of  failure  of  consideration,  or  in  suits  upon  covenants 
of  warranty,  it  becomes  necessary  to  show,  by  evidence,  the 
validity  or  invalidity  of  titles  to  land,  and  that  even  before* 
Court  which  could  give  no  judgment  that  would  settle  the 
title.     In  the  case  ofDobbs  vs.  Justices,  dc.y  17th  Ga.K.,**' 
this  Court  held  that  a  sheriff,  when  sued  for  failing  to  make 
a  levy,  might  show  in  defence  that  the  defendant  in  execu- 
tion had  no  title  to  the  property  pointed  out.    This  migW 
involve  as  a  fact  pertinent  to  the  sheriff's  defence,  a  full  ^ 
vestigation  of  the  title  to  land  in  a  county  different  froratW 
in  which  the  land  lies.     So,  too,  in  Baynes  vs.  Bernhardt  IS* 
Gra.  E.,  250,  it  was  held  that  in  a  suit  on  a  bond  for  titleBt*^ 
plaintiff  might  show  that  the  defendant  never  had  any  ^ 
to  the  land.     As  a  matter  of  course,  he  must  do  this  by  shfl"*^ 
ing  title  paramount  in  somebody  else.     And  it  is  the  oooUi^ 
practice  in  this  State  to  permit  the  defendant,  under  a  p 
of  failure  of  consideration  to  a  note,  to  show  that  the  l^ 
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J  given  for  land,  the  title  to  which  was  warranted  and  had 
ven  utterly  void.  Nor  would  the  fact,  that  the  land  lay 
mother  county  than  that  where  the  controversy  was  had 
ke  any  difiPerence,  nor  that  the  Court  had  no  jurisdiction 
try  a  case  involving  titles  to  land.  The  distinction  is 
iveen  undertaking  to  decree  and  settle  a  matter  over  which 
7ourt  has  no  jurisdiction,  and  in  investigating  questions 
ateral  to  the  matter  in  dispute,  (over  which  the  Court  has 
sdiction,)  but  which  are  necessary  to  be  inquired  into  in 
er  to  get  at  the  truth  of  the  controversy  before  the  Court, 
the  case  of  Smithes  administrator  vs,  Bryan,  Sith  Ga.  R., 
this  Court  held,  that  the  Superior  Court  in  Macon  county 
the  proper  tribunal  to  appeal  to,  in  order  to  set  aside  a 
i  to  a  lot  of  land  in  Lee  county,  made  by  Smith  to  Bryan, 
>  lived  in  Macon.  The  proceeding  was  a  personal  one 
lost  Bryan,  and  Macon  county  Superior  Court  had  the 
iadiction,  although  to  investigate  the  question  it  was  abso- 
Ay  necessary  to  inquire  into  the  validity  of  the  title  to 
i  lying  in  the  county  of  Lee.  So  in  this  case  the  question 
whether  or  not  these  notes  shall  be  enjoined;  that  involves, 
ttoUateral  to  the  judgment,  the  question  to  whom  the  lands 
longed  at  the  time  of  the  sale,  and  under  the  state  of  facts 
daimed  by  the  complainants,  this  depends  almost  entirely 
le  other  question,  viz :  whether  they  were  paid  for.  How 
was  done  does  not,  as  it  seems  to  us,  involve  the  question 
risdiction ;  it  may  have  been  in  money,  cotton,  services, 
money  in  Jerry  Beall's  hands  belonging  to  Jesse, 
lilst,  therefore,  we  tliink  the  Court  below  was  right  in 
ig  that  the  Superior  Court  of  Dougherty  had  no  juris- 
to  decree  an  account  and  settlement  of  the  trust  funds 
led  in  the  bill,  we  are  yet  of  opinion  that  if  such  funds 
fact  in  his  hands,  and  it  be  proven  that  he  bought 
lols  place  for  Jesse,  he*  may  be  charged  with  those 
in  the  determination  of  the  question,  whether  or  not 
paid  him  for  the  land.  Whether  that  has  been 
not,  may,  it  is  true,  involve,  as  collateral  to  the  ques- 
dispute,  an  investigation  of  the  amount  of  the  trust, 
is  a  yery  different  thing  from  a  decree,  settling  the 
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trust  matter.     Our  Statute,  section  4124,  of  Irwin's  Code, 
expressly  enacts  that  a  bill  filed  to  enjoin  a  suit  at  law  may 
be  filed  in  the  county  where  the  suit  is  brought  when  no  relief 
is  prayed  for  as  to  inatlo's  not  included  in  the  litigation.     The 
litigation  here  is  the  justice  and  legality  of  these  notes;  to 
settle  that  it  is  absolutely  necessary  to  inquire  to  whom  the 
land  belonged,  and  that  inquiry  involves  in  this  case,  whether 
it  has  been  paid  for,  which  latter  question  depends  upon 
whether  Jerry  Beall,  by  the  cotton  which  he  is  charged  to 
have  appropriated,  or  by  funds  of  Jesse  otherwise  in  his 
hands,  has  received  what  it  is  contended  Jesse  was  to  pay. 

A  Court  of  Equity  will  not  stop  in  the  investigation  of  a 
question  properly  before  it,  because  its  determination  involves 
collateral  questions,  but  will  gu  on  to  do  equity  between  the 
parties,  however  complicated  the  inquiry  may  be.    In  Eng- 
land, it  will  not  only  investigate,  but  decree  as  to  all  such 
questions,  though  by  our  statute  this  power  to  decree  is  hm- 
ited  by  the  clause  of  the  Code  referred  to.  If,  upon  the  trial,  it 
is  made  to  appear  that,  in  fact,  this  land  was  bargained  to 
Jesse,  or  a  part  bargained  to  him,  and  a  part  purchased  for 
him,  and  by  the  means  which  Jerry  has  appropriated  belong- 
ing to  Jesse,  it  has  been  paid  for,  then  these  notes  ought  to 
be  enjoined  and  this  land  be  decreed  to  be  the  property  of  the 
proper  representatives  of  Jesse  Beall.     Whether  Jerry  BcflU 
is  still  in  arrears  to  Jesse  Beall  in  this  trust  fund,  and  shottM 
be  compelled  to  account  for  and  settle  it,  is  a  distinct  matter, 
which  must  be  inquired  into  by  the  Court  of  the  county  of 
his  residence. 

The  real  incongruity,  in  this  view  of  the  matter,  is  not  w* 
inquiry  into  the  facts  about  this  trust  fund,  but  the  want  o* 
power  in  the  Court  (after  it  has,  for  the  purpose  of  gctW 
at  the  rights  of  the  parties  to  these  notes,  gone  into  t** 
inquiry)  to  decree  and  finally  settle  the  trust,  as  well  as4* 
other  matters  in  dispute.  This  power,  as  we  have  saidf  > 
Court  of  Equity  in  England  would  have,  but  under  0<^ 
peculiar  statute  this  power  is  wanting.  The  ordinary  !■" 
that  when  a  Court  of  Equity  takes  hold  of  a  matter  it  ^ 
decree  a  final  settlement  of  the  whole  matters  involM^ 
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modified  by  this  section  of  the  Code,  so  far  as  that  it  can  only 
decree  and  grant  relief  as  to  matters  involved  in  the  litigation. 
How  far  this  extends,  each  case  must  settle  for  itself.  In 
analogy  to  the  rulings  of  the  Court,  made  in  its  early  history, 
we  think  a  decree  settling  this  trust  is  going  too  far,  but  we 
also  hold  that  this  does  not  prevent  an  investigation  of  the 
fact,  and  the  use  of  it,  as  we  have  said  above. 

2.  Even  if  the  charges  as  to  the  sale  of  the  land  to  Jesse, 
and  his  payment  of  the  purchase-money,  etc.,  are  not  found 
to  be  true  by  a  jury,  we  think  there  is  equity  in  the  bill  not 
sworn  off  by  the  answer  in  the  transactions  charged  with 
reference  to  the  Woodward  notes.  It  is  alleged  that  the  com- 
plainants sold  their  lands  to  Woodward,  taking  a  mortgage, 
and  placed  the  notes  and  mortgage  in  Jerry  Beall's  hands,  as 
collateral  security.  This  Beall  admits,  and  admits  further, 
that  under  authority  from  the  complainants  to  settle  with 
Woodward's  heirs,  he  has  taken  a  title  to  the  land,  giving 
them  up  only  030,000  00  of  Woodward's  notes.     ' 

We  are  of  opinion  that  in  this  settlement,  as  the  facts  thus 
far  are  made  apparent,  Beall  acted  as  the  agent  of  complain- 
ants, and  that  he  cannot  be  permitted  to  make  a  profit  to 

/  hirnself  by  the  transaction.     As  he  got  a  title  to  the  land,  it 
was  his  interest  to  get  it  as  low  as  possible,  and  it  was  the 

I*  interest  of  the  complainants  that  as  large  as  possible  a  credit 
should  be  put  upon  their  notes  from  the  proceeds  of  the 
W'ood ward  notes.  Beall's  private  interest,  and  his  duty  as 
,the  agent  of  complainants,  were  in  opposition,  and  there  is 
®l^ity  in  this  bill  to  decree  that  the  true  value  of  the  land 
\**^  the  amount  Beall  may  have  in  fact  given  up  of  the 
"oodward  notes)  shall  be  credited  on  the   complainants' 

^de  injanction  ought  to  have  been  held  up  for  this,  if  for 

t^er  purpose.     Without  question  there  is  some  defect  in 

^w     complainants'   case   on   the   ground   of  parties.     Jesse 

I's  estate  ought  to  be  represented  as  well  as  the  child. 

as  this  does  not  appear  from  the  record  to  have  been 

upon  by  the  Court,  we  will  presume  that  had  he  so 

imated^  the  bill  would  have  been  amended.     We  think 
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fc  ought  to  be  done.     Jesse  Beall's  estate,  as  well  as  the 
»,  ought  to  be  parties. 

We  pass  no  opinion  upon  the  merits  of  this  case  on  the 
idenco,  except  to  say,  that  as  it  stands  it  ought  to  have  gone 
t  a  jury  before  the  dissolution  of  the  injunction! '   The  real 
lerits  of  the  controversy  must  depend  upon  the  proof  then 
nade,  and  we  leave  that  tribunal  to  determine  it  on  the  evi- 
ience  as  it  shall  be  presented. 
Judgment  reversed. 


S.  E.  Bruce,  adm'rx,  plaintiff  in  error,  vs.  Joseph  Crews, 

.  defendant  in  error. 

1.  A  witness  called  to  prove  handwritings  who  fails  to  testify,  without 
qualification,  that  he  is  acquainted  with  it,  bnt  only  says  he  is  froa 
having  seen  letters  purporting  to  be  written  by  the  jtarty,  which  were 
received  in  the  ordinary  course  of  business  by  a  commercial  house,  i> 
which  the  witness  was  a  clerk,  though  he  had  neither  writteiinor««> 
letters  from  the  house  to  *he  party,  to  which  those  were  replies,  isu** 
competent  to  testify  as  to  his  belief  of  the  handwritii}g. 

2.  A  witness  called  to  prove  that  a  copy  tendered  in  evidence  i«* 
copy  of  a  paper  written  by  the  party,  cannot  be  shown  papers  •»• 
niitted  to  be  genuine,  and  already  in  evidence,  and  bethenaskeda 
the  original,  the  copy  of  which  is  offered  as  evidence,  is  not  in  til 
same  handwriting  as  those  shown  to  him. 

8.  Where  the  consideration  of  defe^tdant's  contract  is  executory,  *•  * 
where  the  plaintiff  is  to  do  some  act,  cither  before  or  coincident *i* 
the  act  of  the  defendant,  the  plaintiff  must  aver  and  prove  either pt 
formance  on  his  part,  or  if  the  acts  are,  by  the  contract,  to  be  p* 
formed  simultaneously,  he  must  prove  a  personal  request  to  th* 
fendant  to  perform.  ^ 

4.  When  the  facts  of  a  case  have  been  fairly  submitted  tea  jury,t* 
rule  of  law  material  to  the  rights  of  the  parties  has  been  Tiol 
either  by  the  Court  on  the  trialf  or  by  the  jury  in  the  findiQf 
Court  will  not  disturb  the  verdict. 

Proof  of  handwriting.     Case.     Decided  by  Judged 
Richmond  Superior  Court     January  Term,  1869. 
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On  the  8th  of  September,  1865,  Joseph  Crews  bound  him- 
e\f  in  writing  to  convey  for  Bruce  two  hundred  bales  of 
lotton  from  Laurens  Court-house,  South  Caroh'na,  to  Augus- 
a,  Georgia,  within  eight  weeks  from  that  date,  in  considera- 
ion  of  $6  00  per  bale  in  gold,  to  be  paid  by  Bruce  to  Crews, 
18  the  cotton  arrived.  This  cotton  was  then  in  Crews'  ware- 
douse  at  Laurens  Court-house.  He  did  not  carry  it,  and 
Bruce  sued  him,  averring  that  Crews  had  damaged  him  not 
only  by  failing  to  ponvey  it,  as  he  promised,  but,  by  prevent- 
ing his  getting  possession  of  it,  had  cau$ed  him  great  loss  by 
reason  of  the  decline  in  the  price  of  cotton.  Bruce  died,  and 
his  administratrix  became  the  plaintiff. 

The  defence  was,  that  military  orders  and  military  seizure 
»used  the  failure  and  detention.  The  plahitiff's.  counsel,  in 
•ebuttal,  sought  to  show .  that  this  military  interference  was 
Mrooght  about  by  Crews.  During  the  trial,  two  letters  writ- 
en  by  Crews  to  Bruce,  on  the  subject  of  said  cotton,  had 
^^en  read  in  evidence.  Plaintiff's  counsel  sought  to  intro- 
Jtice  a  copy  of  what  purported  to  be  a  letter  from  Crews  to 
•ne  Colonel  Brown  about  this  cotton,  in  which  it  was  stated 
p^t  Crews  claimed  the  cotton  as  his  own ;  that  if  it  was  not, 
(Crews)  was  an  agent  of  the  United  State%  Treasury 
apartment,  and  suspected  that  Bruce  had  bought  the  cotton 
blockade-running  companies,  and  therefore  did  notcom- 
^J  with  a  military  order  to  deliver  it  to  Bruce.  It  was 
[ned  Joseph  Crews,  and  had  pn  it  a  certificate,  dated  Jan- 
19th,  1866,  signed  "C.  S.  Brown,  Lt.  Col.  1st  Batt. 
jii  Vols.,  cora'd'g  3rd  Sub.  Dist.,  Western  So.  C&.,"  in  which 
Brown  stated  that  the  original  was  in  his  possession.  A  * 
was  called  to  testify  to  his  knowledge  of  Crews'  hand- 
» ,  He  was  introduced  to  prove  that  he  made  said  copy, 
tint  the  original  was  in  Crews'  handwriting,  and  to 
tot  fbr.the  non-production  of  the  original  in  order  to  get 
id  copy.  He  stated  that  he  knew  Crews'  handwriting 
having  seen  letters,  purporting  to  come  from  Crews, 
'by  a  commercial  house  in  \fhich  the  witness  was  a 
f  throagh  the  post  office  and  in  the  ordinary  course  of 
But  he  said  none  of  said  letters  were  in  reply  to 
IVou  XXXIX — 36. 
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any  letter  written  by  him,  nor  had  he  seen  the  letters  to  which 
they  purported  to  be  replies.  The  Court  held  that  the  wit- 
ness had  not  sufficient  knowledge  of  Crews'  handwriting  to 
prove  it.  They  then  proposed  to  show  the  witness  the  two 
letters  already  in  evidence,  written  by  Crews,  and  to  have 
him  testify  that  the  letter  from  which  he  made  said  copy  was 
in  the  same  handwriting  as  that  of  those  two  letters.  The 
Court  refused  to  allow  this. 

After  the  charge  of  the  Court,  the  jury  rendered  a  verdict 
for  the  defendant.  The  plaintiff's  attorney  moved  for  a  new 
trial  upon  the  grounds  that  the  Court  had  erred  in  said 
rulings,  and  because  the  verdict  was  against  the  evidenoeaod 
the  principles  of  equity.  The  new  trial  was  refused,  and 
this  is  assigned  as  error. 

Johnson  &  Montgomery,  for  plaintiff  in  error,  cited  tf 
to  the  question  of  handwriting:  Rex  vs.  Slaney,  5  C.AP-i 
213;  Titford  vs.  Knott,  2  John.  Cases,  211 ;  2  Phil.  onEv, 
(Ed.  1859)  599,  note  481,  261—3,  n.  601,  254—5,  n.l; 
6th  A.  &  E.,  727,  424 ;  Irwin's  Code,  sees.  3786-7;  McNair 
vs.  Commonwealth,  2  Penn.  St.  R.,  388 ;  9  Co.  R.,  94, 112; 
Lyon  vs.  Lyman,  9  Conn.  R.,  65 ;  Griffith  vs.  Ivery,  11  ^ 
&  E.,  322;  Griffith  vs.  Williams,  1  Cro,  &  J.,  47;  Mefciofl 
vs.  Hill,  8  Ring.,  231;  Chitty  on  C,  734-6;  2  Pareonge 
C,  673.  He  said  the  military  interference  could  not  prote** 
him,  because  he  did  not  so  contract,  and  cited  Chitty  ooCt 
734-6;  2d  Parsons  on  C,  673;  Millward*  vs.  Littlewooi 
1  E.  L.  &  E;  R.,  408;  Addison  on  C,  1123-4;  16th  BtfA 
R.,  201. 

William  T.  Gould,  for  defendant  in  error,  as  to  la*'* 
writing,  cited  Gr.  on  E.,  sec.  576  to  681,  note  3;  16th  Gn 
626;  2  Phil,  on  Ev.,  254-5. 
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McCay,  J. 

Handwriting  is  proven  by  one  who  has  seen  the  asserted 
author  of  the  writing  write,  or  who  has,  in  any  reliable  way, 
become  acquainted  with  the  hand.     By  our  Code,  section 
3786,  if  one  testify  that  he  knows  the  hand,  he  is  competent. 
How  he  acquired  the  knowledge  may  be  inquired  into,  and 
the  result  of  the  inquiry  is  for  the  jury.     The  witness  is 
competent,  his  credibility,  the  character  of  his  knowledge,  is 
a  thing  of  degree.     But  if  the  witness  do  not  testify  affirma- 
tively, but  says,  that  from  the  knowledge  so  and  so  acquired 
I  am  of  opinion,  etc.,  then  the  nature  of  that  knowledge 
may  or  may  not  render  him  incompetent.     In  this  case  the 
witness  does  not  state  that  he  knew  the  hand,  but  says  that 
from  having  read  letters,  etc.,  he  thought,  etc.     Clearly,  in 
order  to  be  able  to  know  a  handwriting,  so  as  to  testify  on 
the  subject,  the  witness  must  have  seen  the  party  write,  or 
have  read  papers,  expressly  or  by  implication,  acknowledge^ 
by  the  writer  to  be  genuine.     Greenleaf,  1  vol.,  577. 

Had  this  witness  done  either  ?     He  never  saw  Crews  write. 

He  only  professes  to  have  read  certain  letters,  to-wit :  letters 

'fH.ich  came  to  a  business  house  at  which  he  was  clerk,  pur- 

jorting  to  be  written  by  Crews.     These  letters  were  not  in 

yply  to  any  letters  witness  had  written  or  had  seen  written. 

™bat  was  this  but  hearsay?    The  witness  knew  they  were 

^^fendant's  letters  simply  because  they  bore  his  name,  and 

^^^cause  the  hous^  at  which  he  was  clerk  recognized  them  as 

**^'8-    We  do  not  think  this  is  within  the  rule.     There  must 

*^  Some  recognition  by  the  assumed  writer,  and  of  this  the 

•Witness  must  testify  of  his  own  knowledge.    The  witness  does 

^^t  pretend  to  this,  and  is  insufficient.     1  Greenleaf 's  Evi- 

^'ioe,  577,  and  notes  and  authorities  there  cited. 

The  effort  made  in  this  case  was  to  introddce  a  copy  of  a 
*^tter  which  was  lost  or  destroyed,  and  the  proposition  was 
^  prove  that  the  copy  was  a  true  copy  of  a  letter  which  the 
^^tuess,  from  the  knowledge  before  alluded  to,  believed  to  be 
^  S^ouine  letter  of  Crews.  The  letter  was  not  proposed  to 
^  produced  to  the  jury,  all  was  to  depend  upon  the  witness' 
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knowledge.  We  think  the  Court  did  right  to  reject  the  wit- 
ness. The  knowledge  he  had  was  nothing  bat  hearsay,  and 
as  he  only  pretended  to  know  the  handwriting  of  Crews 
from  this  hearsay,  we  do  not  think  he  was  competent. 

After  failing  in  this,  the  plaintiff  proposed  to  show  the 
witness  several  papers  which  had  been  proven  before  the 
Court  to  be  in  the  handwriting  of  Crews,  and  then  ask 
the  witness  if  the  paper  he  had  copied  was  not,  from  its 
resemblance  to  these  writings,  also  in  Crews'  handwriting. 
We  agree  with  the  Court  below  that  this  was  also  inad- 
missible. This  is  not  the  case  of  permitting  a  witness,  an 
expert,  to  testify  trom  a  comparison  of  papers,  all  preseoi 
before  the  jury.  This  is  a  simple  case  of  educating  the  wit- 
ness in  the  presence  of  the  Court  up  to  the  point  of  compe 
tency.  He  is  asked  if  certain  papers  now  before  the  Conrt 
do  not  satisfy  him  that  another  paper,  not  before  the  Court, 
was  in  the  hand  writing  of  Crews. 

The  rule  requires  that  a  witness  called  to  prove  hand- 
writing, shall  testify  from  having  seen  the  person  write,  or 
from  a  knowledge  of  his  hand  acquired  from  writings 
acknowledged  by  the  party.  The  case  now  proposed  is  to 
make  him  competent  from  knowledge  acquired  by  seeing 
writings  which  third  persons  have  said,  under  oath,\rere 
genuine.  In  our  opinion  this  does  not  come  up  to  the 
and  is  not  sustained  bv  the  authorities.  Section  3787  of  oor 
Code  requires  the  writings,  to  be  used  for  comparison,  to  be 
present  to  go  to  the  jury,  and  they  must,  besides,  be  subrab- 
ted  to  the  other  party  before  trial. 

The  contract  relied  on  here  is  a  mutual  one.  Crews  agrees 
to  haul  the  cotton,  and  the  plaintiff  to  pay  him  so  much  per 
bag  for  so  doing.  In  such  cases,  before  a  recovery  can  be 
had  on  either  side,  there  must  be  proof  that  the  party  com- 
plaining  had  offered  to  perform  on  his  part.  1  Chitty  PL,  331 ; 
5  Tenn.  R.,  409 ;  13  Wend.,  285 ;  'l  Saunders  PI.  &  Er^ 
212;  Biggers  vs.  Poe,  5th  Georgia  Rep.,  172.  There  was 
no  such  proof  in  this  case,  and  the  verdict  of  the  jaiy  ©V 
,be  supported  on  this  ground,  and  if  that  is  the  case,  it  is  ^^^ 
settled  rule  of  this  Court  not  to  disturb  it. 


rokj 
foor^ 
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On  the  trial  there  was  a  great  deal  of  evidence  going  to 
show  that  Crews  was  prevented  from  hauling  this  cotton  by 
the  military  authority*of  the  United  States.  At  that  time, 
as  the  history  of  the  times  informs  us,  (and  this  Court  will 
recognize  such  history,)  those  authorities  were  the  paramount 
governing  power  in  South  Carolina  and  Georgia.  There  was 
evidence  also  that  there  was  good  ground  to  suspect,  indeed 
we  do  suspect,  that  this  cotton,  was  cotton  that  under  the 
rules  enforced  by  those  authorities,  was  liable  to  seizure  as 
blockade  cotton.  It  was  in  fact  seized.  If  this  seizure  was 
by  the  contrivance  of  Crews,  as  the  plaintiff  contended,  on 
felse  representations,  he.  Crews,  could  not  justify  himself. 
But  much  of  the  evidence  goes  to  show  that  the  seizure  was 
well  founded,  that  is,  that  the  cotton  was  blockade  cotton. 
All  this  was  for  the  jury;  they  have  passed  upon  it  and 
fi)und  for  the  defendant,  under  a  fair  charge  of  the  Court.  We 
do  not  think  the  verdict  shocks  the  moral  sense,  or  is  so  con- 
trary to  the  evidence  as  to  be  conclusively  illegal,  because  based 
on  prejudice  or  corruption.  We  think  there  was  evidence 
)m  which  the  jury  might  fairly  believe  this  was  blockade 
!.ton,  and  that  the  military  authorities  migiit  have  seized  it 
virtue,  not  of  false,  but  of  true  statements  of  Crews.  We 
il  not  therefore  disturb  the  verdict. 
Judgment  affirmed. 


550         SUPREME  COURT  OP  GEORGIA. 

Hanks  vs,  Phillips  et  al, 

. 1, 

J.  A.  R.  Hanks,  administrator j  plaintiff  in  error,  t».  Johk 

Phillips  et  al.y  defendants  in  error. 

1.  In  an  issue  formed  to  try  the  genaineness  of  a  recorded  deed  proposed 
to  be  read  in  evidence,  to  repel  which  the  opposite  party  had  made  the 
affidavit  required  by  section  2674  of  the  Code,  the  burden  of  proof  is 
upon  the  party  asserting  the  genuineness  of  the  deed,  and  the  fact  that 
it  is  recorded  does  not  change  the  onus, 

2.  Recitals  in  a  private  deed  only  bind  parties  and  privies,  and  are  not 
evidence  against  one  not  claiming  under  the  deed. 

3.  If  evidence  of  paper  title  is  permitted  to  go  to  the  jury,  without  objec- 
tion to  the  proof  of  execution,  it  is  too  late,  after  verdict,  to  make  the 
exception. 

4.  If  one  have  written  evidence  of  a  title  to  a  tract  of  land,  and  by  a  teuitt 
take  actual  possession  and  afterwards  sell,  by  written  agreement,  one 
undivided  half  of  the  premises  to  the  tenant,  who  keeps  possession  ior 
seven  years,  in  his  own  right,  for  one  undivided  half,  and  as  tenant  of 
his  vendor  for  the  other  half,  this  is  adverse  possession,  under  irrittes 
evidence  of  title  to  the  whole  lot. 

Ejectment.  Tried  before  Judge  Parrott.  Murray  So- 
perior  Court.    March  Term,  1869. 

This  was  ejectment  for  land  lot  187  in  the  8th  district^J^ 
3d  section  of  Murray  county,  upon  the  several  demi*<^' 
Asa  Adams,  John  Phillips,  et  al.,  against  Amos  Bishop >b^ 
James  A.  B.  Hanks,  as  administrator  of  Edward  SL  (w 
It  was  brought  on  the  27th  of  March,  1866. 

The  defendants  were  shown  to  have  been  in  possessioDrf 
the  premises  when  the  actidh  was  commenced,  and  the  anno* 
value  of  the  premises  was  shown.  The  title  produced  If 
plaintiff  was  a  grant  of  the  lot  from  the  State  to  Asa  AiM 
a  deed  from  Adams,  dated  23d  of  January,  1834,  {voi^ 
corded  on  the  1st  of  October,  1866,)  to  William  C.  ti^^ 
for  one  undivided  half  of  the  lot,  a  deed  from  Adams  to  J^** 
Williamson,  dated  the  2d  of  January,  1835,  recorded  M* 
of  January,  1858,  for  one  undivided  half  of  said  lot^t'^* 
from  John  Williamson  to  John  Phillips,  Anthony  fVtfi 
John  Wamock  and  Asa  Adams,  dated  the  15th  <rfl>A 
1850,  recorded  1st  of  October,  1866,  for  half  the  Hi*"* 
from  Anthony  Phillips,  Patrick  Pnillips,  John  Wamo^ 
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sa  Adams,  called  in  the  deed  the  heirs  of  Wm.  C.  Phillips, 
ceased,  to  John  Phillips  for  one  half  of  said  lot,  recorded 
B  22d  of  November,  1857.  The  plaintiff  closed. 
The  defendant  introduced  J.  A.  R.  Hanks,  who  stated 
;ts  to  show  the  loss  of  a  deed  to  Gait,  his  intestate.  Amos 
SHOP  testified,  that  he  held  one  half  of  the  lot  as  his  own, 
cl  the  other  as  the  tenant  of  Gait,  and  that  his  improve- 
mts  were  worth  as  much  as  the  rent  during  his  occupancy ; 
it  he  had  been  in  possession  ever  since  December,  1856, 
inaing  it  as  aforesaid.  He  further  stated  that  Gait  had  a 
ad  for  the  lot  from  Asa  Adams,  of  Montgomery  county,  to 
chard  S.  Smith,  of  Troup  county,  dated  about  1833  or 
34 ;  that  it  had  three  witnesses,  one  of  whom  was  a  magis- 
ile.  The  defendants'  attorneys  then  read  in  evidence  a 
rtified  copy  of  the  last  mentioned  deed.  Thereupon,  Asa 
lams  filed  an  affidavit,  that  said  deed  was  a  forgery,  and 
id  deed  was  then  withdrawn.  Bishop  further  testified,  that 
■It  also  had  a  deed  from  said  Smith  to  William  F.  Tapp, 
id  one  from  Tapp  to  himself,  for  all  of  said  lot ;  each  deed 
18  in  the  usual  form,  had  three  witnesses,  and  were  dated 
fore  he.  Bishop,  took  possession.  He  produced  a  bond  for 
for  an  undivided  half  of  the  lot,  given  to  him  by  Gait 
he  spring  of  1857,  and  a  note  given  by  himself  to  Gait 
one  fourth  of  said  lot.  Neither  the  bond  nor  note  had 
date;  the  note  was  for  $150  00,  payable  in  ^^ insolvent 
V  including  some  he  held  on  Gait, 
en  Adams  made  affidavit  that  said  deed  to  Smith  was 
ry,  the  Court  arrested  the  cause  and  required  an  issue 
joined  and  tried  as  to  its  genuineness,  and  ruled  that 
was  on  the  defendant  to  show  that  it  was  genuine, 
he  must  introduce  other  evidence  besides  the  record 
that  fact.  The  defendant  had  no  other  evidence  of 
leness,  and  therefore  withdrew  that  deed  as  aforesaid, 
evidence  being  closed,  the  Court  charged  the  jury 
other  things,  1st.  That  if  the  plaintiff  admitted  W. 
p0^  was  dead,  and  the  deed  showed  title  in  him  for 
of  the  lot,  and  there  was  no  evidence  that  the  plain- 
|li»B  heirs,  plaintifis  could  not  recover,  because  the 
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recital  in  the  deed  that  they  were  such  heirs  was  not  sufficient 
evidence  of  that  fact.  2d.  That  while  Bishop's  possession 
might  be  sufficient  to  give  him  a  title  by  prescription  to  one 
undivided  half  of  the  lot,  yet  it  was  not  such  a  possession  as 
would  protect  Gait's  estate,  and  that  the  jury  might  find  one 
undivided  half,  or  fourth,  against  Hanks  as  administrator  of 
Gait.  The  jury  found  against  fitanks,  administrator,  for  one 
half,  and  in  favor  of  Bishop  for  the  other  half  of  the  lot,  and 
costs,  without  mesne  profits. 

Hanks,  administrator,  moved  for  a  new  trial,  upon  the 
grounds  that  the  verdict  was  against  the  evidence,  etc,  and 
contrary  to  the  first  clause  of  said  charge,  and  because  the 
Court  erred  in  the  second  clause  of  said  charge. 

The  Court  refused  a  new  trial  and  that  is  assigned  as  error. 

D.  A.  Walker,  J.  A.  R.  Hanks,  for  plaintiff  in  error. 
W.  LuFFMAN,  for  defendants  in  error. 

McCay,  J. 

1st.  The  provision  in  the  Code,  section  2670,  is  upon  i^ 
very  face,  intended  to  qualify  the  ordinary  effect  of  regS^* 
The  clause  reads :  "  A  registered  deed  shall  be  admitt«i  ^^ 
evidence  in  any  Court  in  this  Stat^  without  further  pwt»» 
unless  the  maker,"  etc.  It  would  be  a  strange  oonstructwi^ 
of  the  law  to  hold,  that  nevertheless,  on  the  trial  of  theissfl* 
thus  made  up,  the  deed  shall  still  be  considered  prima  j^ 
proven.  As  it  seems  to  us,  the  leading  intent  of  the  provisK'' 
is  simply  to  do  away  with  the  effect  of  the  registry  by  »• 
affidavit  of  the 'maker,  or  his  heir,  or  the  party,  leaving^ 
genuineness  of  the  deed  to  be  proven  as  on  other  paptfsBi^ 
required  by  law  to  be  registered. 

2.  The  plaintiff  below  having  shown  title  to  one  \aii^ 
land  in  William  C.  Phillips,  (who  it  is  admitted  vm  dtfi* 
the  trial,)  cannot  show  title  out  of  William  C.  Pliilli|l  V 
^the  mere  production  of  a  deed  from  certain  persons  cUMt 
to  be  his  heirs;  it  must  be  proven  that  these  pensons  ilf0^ 
heirs^  and  the  recital  in  the  deed  is  no  proo^  uqIm  K  ''* 
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against  a  party  claiming  under  the  deed.     This  is  nothing 
but  common  sense.     Anybody  might  make  a  deed  reciting 
the  same  heirship.     If  the  defendant  claimed  under  the  deed 
the  same  rule  of  common  sense  would  say  he  could  not  claim 
under  it  and  deny  it  at  the  same  time.     The  Court  properly 
charged  the  law  on  this  point,  and  we  do  not  see  how  the 
verdict  can  stand.     William  C.  Phillips  being  dead,  the  re- 
covery cannot  be  in  his  name,^and  there  is  no  connection 
proven  between  him  and  any  of  the  plaintiffs,  as  to  one  half 
of  the  land.     Adams'  title  passed  out  of  himself  to  the  whole 
lot,  one  half  going  to  Williamson  and  one  half  to  William 
C.  Phillips,  so  that  he  can  recover  nothing.     If,  as  seems  to 
be  admitted,  it  was  the  intent  of  the  jury  to  find  in  favor  of 
Bishop  on  the  Statute  of  Limitations,  then  the  verdict  is 
wrong,  for  without  the  proof  of  the  heirship  to  William  C. 
Phillips,  the  plaintiffs  only  showed  title  to  one  half  the  land. 
3  and  4.  But  we  think  the  Court  and  jury  both  wrong  as 
to  the  statute  of  limitations  in  favor  of  Hanks,  administrator 
of  Gait.     There  is  no  point  made  on  the  proof  of  Gait's  deeda^ 
and  we  do  not  inquire  if  there  was  sufficient  proof  of  their 
existence  and  loss.     It  was  before  the  jury  that  Gait  had 
paper  title  to  the  whole  lot.     Bishop  went  in  at  first  as  Gait's 
tenant,  he  afterwards  bought  from  Gait  one  undivided  half, 
*nd  he  testifies,  that,  after  the  purchase,  he  had  possession  of 
the  whole  lot,  one  half  as  his  own  and  one  half  as  tenant  for 
Qalt. 

There  was  no  division  of  the  lot.     If  Bishop  was  in  pos- 

®^S8ion  of  any,  he  was  of  all.     He  held  the  one  undivided 

"alf  of  the  whole.     He  held  adversely  to  the  plaintiffs ;  he 

^*d  as  the  tenant-in-common  with  Gait,     in  fact,  he  was 

^^lt*8  tenant  as  to  the  one  half  he  claimed  as  his  own,  for 

^^  title  was  vet  in  Gait.     The  true  owners  looking  after 

^■*^it  land  would  have  found  Bishop  in  possession,  claiming 

®^^  Undivided  half  under  a  bond  for  titles  from  Gait. 

^e  think  Gait's  estate  stands  on  the  same  footing  with 
^i^hop's,  if  it  be  made  out  that  Gait  had  color  of  title,  and 
^«  Court  ought  to  have  granted  a  new  trial. 
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William  B.  Berry,  plaintiff  in  error,  vs.  The  Montgom- 
ery &  West  Point  Railroad  Company,  defendant  in 
error. 

1.  A  suit  may  be  brought  by  petition  and  process,  in  the  usual  waj,  bjs 
citizen  of  Georgia  against  the  Montgomery  &  West  Point  Railroad 
Company,  even  though  the  cause  of  action  originated  in  Alabama. 

2.  An  action  for  the  value  of  a  slave,  hired  by  the  plaintiff  to  the  de- 
fendant, and  charged  to  have  been  killed  by  the  negligence  of  defend- 
ant's servants,  is  for  a  debt,  the  consideration  of  which  is  a  slave, 
and  its  nature  is  not  changed  by  calling  it  an  action  on  the  case  for 
damages.     Warner,  J.,  dissenting. 

Case.  Demurrer.  Decided  by  Judge  Pope.  Troup  Su- 
perior Court.     November  Term,  1868. 

Berry  brought  case  against  the  Montgomery  &  West  Point 
Railroad  Company,  averring  that  it  had  a  depot  and  agent 
in  said  county.  Said  agent  was  served.  It  was  averred  that 
Berry's  slave,  Isaac,  in  June,  1862,  being  employed  by  said 
defendant  to  run  as  a  train  hand,  was,  by  the  careleBsneBSw 
the  defendant's  agents  and  employees,  killed  near  Franklin* 
in  Alabama,  by  falling  from  the  train. 

The  defendant's  attorneys  moved  to  dismiss  said  ««* 
because,  said  killing  having  occurred  in  Alabama,  the  George 
corporation  was  not  liable,  and  the  Court  could  get  jar** 
diction  therefor,  in  no  way  except  by  attachment  ag«n8» 
the  Alabama  corporation,  and  because  this  action  fell  withi** 
the  constitutional  denial  of  jurisdiction  to  our  Courte  to 
enforce  ''  any  debt,  the  consideration  of  which  is  a  slavfe 

After  argumy t  had,  the  Court  ordered  the  case  to  be  di^ 
missed.  Before  the  order  was  taken,  plaintiff's  attom^ 
moved  to  amend,  so  that  the  cause  would  proceed  for  theii^ 
of  Lethia  Berry,  wife  of  said  Isaac,  and  their  four  chiH* 
admitting  that  they  were  slaves  at  the  time  of  Isaac^s  if^ 
The  Court  would  not  allow  the  amendment  to  be  madfl^^ 
the  cause  was  dismissed. 

The  disallowance  of  said  amendment,  and  the  djsmtitfi* 
said  cause  are  brought  up  for  review. 
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J.  S.  BiGBY,  B.  H.  Hill,  B.  H.  Bigham,  for  plaintiff  in 
error. 

A.  W.  Hammond  &  Son,  for  defendant  in  error. 

McCay,  J.  . 

Two  qaestions  are  presented  by  this  record  :    1st.  Can  the 
defendant  be  sued  in  Georgia,  except  like  other  foreiga  cor- 
porations, by  attachment?     2d.  Is  the  cause  of  action,  on 
wJiich  the  plaintiiF  sues,  one  over  which  the  Courts  of  this 
State  have  been  denied  jurisdiction  by  the  Constitution  of 
1868? 

1.  The  defendant  is  a  corporate  body  in  this  State  by  the 

Act    of  1837.    Pamphlet  201.     The  Alabama  corporation, 

hy  its  corporate  name,  and  in  its  corporate  character,  is,  by 

the  Act  of  1837,  chartered  as  a  body  corporate  in  this  State, 

"with  the  right  to  contract  and  to  sue,  etc.     Whatever  may 

be   true  as  to  contracts  made  and  to  be  performed  by  this 

CoQctpany  in  Alabama,  and  with  persons  not  citizens  of  this 

Stat^e^  we  are  satisfied  that  under  this  charter  a  citizen  of 

Geoi-gia  may  sue  the  corporation  in  this  State  on  a  contract, 

or  for  a  wrong.     The  Company  is  expressly  clothed  with 

power  to  sue  and  be  sued  in  this  State,  and  we  hold  that  a 

citizen  of  this  State  may  sue  the  Company  on  a  contract 

Made  with  him,  or  for  a  wrong  done  to  him,  no  matter 

"where. 

^*    The  defendant  contends  that  this  is  a  suit  on  a  debt,  the 
consideration  of  which  is  a  slave,  and  that  under  the  Consti- 
tution of  1868,  the  Courts  of  this  State  have  no  jurisdiction 
tnereoil     This  Court  has  decided  at  this  term,  in  several 
^^®®®j  that  the  Courts  have  no  jurisdiction  of  debts,  the  con- 
w<iera.tion  of  which  is  slaves,  or  the  hire  thereof,  and  if  this 
^ait   is    founded  on  such  a  debt,  the  plea  of  the  defendant 
*^^^^  is  good. 


-^*'  18  contended,  however,  that  this  cause  of  action  is  for  a 

*"  *  "^hich,  in  the  very  nature  of  the  case,  has  no  considered 

y  th^t  j|.  jg  jjQj.  ^  ^^^^  ^jjg  consideration  of  which  Yr«a  ^ 
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slave.  Is  not  the  whole  foundation  of  this  suit  a  contract  ? 
The  defendant  had  the  custody,  and  the  right  to  the  custody, 
of  this  negro  for  a  year,  but  they  were  under  an  implied,  if 
not  an  express,  contract  to  be  careful  of  him,  and  to  return 
him  at  the  end  of  the  year.  Essentially  the  right  of  the 
plaintiffs  consists  in  the  defendants  having  broken  their  con- 
tract. It  is  true  they  have  a  right  by  law  to  sue  upon 
either  the  tort  or  the  contract.  But  we  have  held  that  this 
right  does  not  change  the  nature  of  the  case.  It  is  still  a 
debt. 

In  the  case  of  Itockwdl  vs.  Proctor j  {ante,  page  105,)  this 
Court  held  that  the  obligation  of  an  innkeeper  to  make  good 
an  article  of  baggage  belonging  to  one  of  his  guests  and  lost 
by  the  negligence  of  the  landlord's  servant,  was  a  debt,  and 
could  be  sued  upon  in  a  Justice  Court,  which  had  no  juris- 
diction of  torts.  We  think  these  cases  are  analogous.  Ib 
both  cases  the  right  of  action  is  founded  on  the  implied  con- 
tract to  take  good  care  of  the  thing  entrusted. 

We  are  of  opinion,  therefore,  that  the  cause  of  action  in 
this  case  was  a  debt,  and  as  the  whole  consideration  was » 
slave,  we  hold  in  accordance  with  our  previous  rulings,  tW 
the  Courts  of  this  State  have,  under  the  new  Constitution; 
no  jurisdiction  to  enforce  it.     The  plain  meaning  of  the 
Constitution  is,  that  one  shall  not  recover  from  another* 
debt,  the  consideration  of  which,  the  foundation  of  which,  is 
a  slave.     It  is  because  the  plaintifif  has,  by  the  defendant  ^ 
breach  of  his  contract,  lost  a  slave  that  he  claims  a  right  t^ 
recover.     The  slave  is  in  this  case  the  foundation  of  vM- 
action.     The  value  of  the  slave  is  what  he  thinks  he  has  ^ 
right  to  recover,*  and  we  cannot  escape  from  the  conda^K^** 
that  this  is  a  debt,  the  consideration  of  which  is  a  slave. 

The  distinction  between  a  tort  and  a  debt  is,  under  oorfl^ 
tem  of  actions,  more  fanciful  than  real.    It  rarely  happensti*^ 
the  plaintiff  sues^for  the  very  thing  agreed  upon.     The  t**^ 
is  almost  always  for  damages  for  the  non-performance  rf*^ 
express  or  implied  contract.     The  action  of  assumpsit  !>■* 
terms  an  action  upon  the  case  for  damages,  and,  by  ourf^ 
of  practice,  if  a  party  seta  forth  plainly  and  distinctly  i** 
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aration  the  facts  upon  which  his  action  is  founded^  the 
rt  will  not  hold  itself  bound  to  the  name  by  which  he 
)  it.  As  we  have  said,  the  foundation  of  this  action  is 
jre  of  the  defendant  to  keep  its  implied  contract  of  care- 
less and  good  usage  of  the  plaintiflF's  slave,  and  is,  there- 
,  a  breach  of  the  contract,  a  debt,  and  comes  within  the 
stitutional  prohibition.  Even  if  there  were  no  contract 
¥een  the  parties,  there  is  doubt  if  the  word  debt  is  not 
1  in  the  sense  of  "  cause  of  action."  We  do  not,  however, 
de  that  question,  as  it  is  not  necessary  in  this  case, 
adgment  affirmed. 

{rown,  C.  J.,  concurring. 

jB  the  Railroad  Company  hired  the  slave  who  was  killed 
le  in  its  employment,  and  a  suit  was  brought  by  the 
ler  for  the  recovery  of  the  value  of  the  slave,  the  case  was 
perly  dismissed  by  the  Court,  under  the  new  Constitution, 
Vant  of  jurisdiction. 

Bbe  word  debt,  as  used  in  the  section  of  the  State  Consti- 
bn,  which  denies  jurisdiction  to  the  Court  to  "  enforce  any 
%  the  consideration  of  which  was  a  slave  or  slaves,  or  the 
I  thereof,"  includes  a  demand  for  the  money  value  of  the 

in  a  case  of  this  character,  as  well  as  a  demand  for  his 

under  a  contract  of  purchase. 

^▲RNER,  J.,  dissenting. 

lissent  from  the  judgment  of  the  Court  in  this  case, 

ig  that  the  Court  below  had  no  jurisdiction  to  try  the 

''s  cause  of  action  for  the  reasons  stated  in  White  vs. 

DaviSy  decided  during  the  present  term.     Besides,  in 

tgment,  it  is  a  strained  construction  of  that  clause  of 

istitution  of  1868,  which  denies  jurisdiction  to  the 

"to  try,  or  give  judgment,  or  enforce  any  debt,  the 

ition  of  which  was  a  slave  or  slaves,"  to  hold  that  it 

within  its  terms  the  plaintiff's  cause  of  action  for 

[y  causing  the  death  of  his  slave  while  in  the  em- 

>of  the  defendant.    Neither  the  principles  of  human- 
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ity  nor  the  policy  of  the  law  would  seem  to  embrace  such  a 
cause  of  action  under  the  name  of  "  any  debt,"  the  consid- 
eration of  which  was  a  slave.  It  may  be  embraced  nnder 
the  general  idea  of  "  relief"  but  the  cause  of  action  for  which 
the  plaintiff  sues,  cannot  be  said  to  be  a  '^  debt/^  the  consid- 
eration of  which  was  a  slave,  but  on  the  contrary,  the  plain- 
tiff's cause  of  action  was  for  a  tortious  act  done  to  his  slave 
by  the  defendant. 


James  H.  Wilkinson,  plaintiff  in  error,  vs.  Nathan  6. 

Christy,  defendant  in  error. 

(McGay,  J.,  havii^  been  of  counsel,  did  not  preside  in  this  case.) 

Before  Judge  Clark.    Lee  Superior  Court,    March  Term, 
1869. 

Christy  obtained  a  judgment  against  Wilkinson,  and  he 
moved  for  a  new  trial.  Various  objections  were  made,  and 
the  new  trial  was  refused.  A  bill  of  exceptions  was  sued 
out,  and  counsel  consented  to  use  in  this  Court  the  origin*^ 
evidence  used  in  the  Court  below,  but  it  was  not  here  wte^ 
the  cause  was  called  for  hearing,  and  the  cause  was  dismissed. 
See  Minutes,  June  Term,  1869,  page  435. 

F.  H.  West,  by  D.  A.  Vason,  for  plaintiff  in  error. 

C.  B.  WooTTEN,  by  R.  Lyon,  for  defendant. 


James  H.  Wilson,  plaintiff  in  error,  vs.  W.  L.  SeesB)  f^ 

use  of,  etc.,  defendant  in  error. 

Contempt.  Before  Judge  Clark.  Sumter  Superior  Cfi^ 
April  Term,  1869. 

Wilson  was  defendant  in  a  possessory  warrant,  befoiti^ 
Judee  of  the  County  Court,  and  as  such  was  ordered  H^ 
liver  the  property.    That  judgment  was  affirmed  by  l4p 
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rthe  Superior  Court,  and  his  judgment  was  affirmed 
Court  in  37th  Georgia  Reports,  578.  He  did  not 
and  a  rule  nisi  was  served  upon  him,  requiring  him 
cause  why  he  should  not  be  punished  for  contempt. 
red  cause.  Judge  Clark  held  his  cause  shown  to  be 
^nt  in  law,  and  ordered  him  to  be  committed  to  jail 
bail  or  mainprize  until  said  property  was  delivered, 
excepted,  and  sued  out  his  bill  of  exceptions.  It  was 
on  the  13th  of  May,  1869,  and  filed  in  the  Clerk's 
the  same  day.  On  the  same  day  he  made  out  and  cer- 
3  record,  but  it  was  not  sent  here  till  after  the  return 
June  Term,  1869,  of  this  Court  was  passed.  Upon 
if  counsel  for  defendant  in  error,  in  this  Court,  the  case 
aissed.    See  Minutes,  June  Term,  1869,  page  436. 

E  &  Carter,  for  plaintiffs  in  error. 

KINS  &  Burke,  for  defendant. 


ITelchel,  plaintiff  in  error,  V8.  O.  B.  Thompson, 

defendant  in  error. 

ikC.  J.,  being  related  to  defendant  in  error,  did  not  preside.) 

lency  of  a  former  suit  for  the  same  cause  of  action  is  a 
Iter  to  be  plead  in  abatement,  and  if  the  parties  go  to  trial 
rits,  the  defendant  can  not  set  this  up  in  law. 
)plication  for  a  partition  of  lands,  the  defense  be  that  there 
partition  by  commissioners,  who  made  no  return,  but  that 
had  acquiesced,  and  had  subsequently,  under  said  parti- 
occupied  for  several  years  his  portion,  as  set-off,  to  the 
the  others,  and  made  valuable  improvements,  so  that  it 
fraud  upon  either  to  repudiate  that  division,  it  is  error  in 
[to  charge  the  jury  that  this  adverse  and  independent  pos- 
:h  of  his  part,  must,  in  order  to  constitute  a  defense  to 
m  for  a  new  partition,  have  continued  seven  years. 

Waiver.     Former  recovery.     Before  Judge 
11  Superior  Court.    September  Term,  1868. 
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Ill  September,  1868,  Thompson  filed  a  petition  for  the 
partition  of  certain  land  between  himself  and  Welchel. 
Welchel  plead  that  the  land  had  already  been  partidoned 
between  them  and  that  each  had  taken  possession  of  his 
part  pursuant  to  said  partition,  and  had  so  held  possession 
for  six  years.  From  the  evidence  it  appeared,  that  io  1862, 
by  order  of  the  Court,  commissioners  had  been  appointed  to 
partition  said  land  between  Thompson  and  Welchd's  wife, 
who  was  then  represented  by  Bramlet,  as  guardian.  The 
commissioners  and  surveyor  did  all  that  was  required  by  the 
statutes,  except  that  their  return  was  never  reported  to  the 
Court,  and  made  the  judgment  of  the  Court.  Braralet,  «s 
guardian,  filed  his  objection  to  said  partition,  and  filed  a  bill 
to  avoid  it ,  this  bill  was  subsequently  settled  between  the 
parties. 

It  was  shown  that  Thompson  had  run  a  fence  along  the 
dividing  line  made  by  the  surveyor  at  said  partition,  and 
ever  after,  each  occupied  his  half,  Thompson  having  a  tan 
yard,  and  cutting  bark  from  his  land,  and  Welchel  having 
improved  his  by  ditching,  etc.     Thompson  testified  that  he 
had  taken   but  little  bark  from   his  side  of  the  fence,  and 
that  he  built  the  fence  to  keep  stock  out  of  his  farm,  buttltf^ 
he  was  never  satisfied  with  the  partition,  and  said,  at  the 
time,  Welchel's  half  was  worth  $500  00  more  than  his,  and 
he  went  to  file  his  objections  to  it,  but  was  advised  by  his 
counsel  that  Bramlet's  objections  already   filed  were  suffi- 
cient.    The  old  commissioners  and  the  surveyor  swore  tW 
they  made  the  division  as  honestly  as  they  could ;  that  thef 
gave  Welchel  more  bottom  land  than  Thompson  got,  ^ 
Thompson's  land  was  the  best.     Other  witnesses  said  Wd- 
chers  half  was  worth  from  $250  00  to  $300  00  more  thtf 
Thompson's. 

The  Court  charged  the  jury  that  said  firet  partition  ti^ 
unlawful  unless  the  return  of  the  commissioners  had  beeo 
made  the  judgment  of  the  Court;  that  if  each  took  fC0^ 
sion  of  the  half  set  apart  by  him  and  acquiesced  in  iij^ 
for  seven  years  had  held  possession  under  it,  that  wo"*^ 
bind  them.     The  jury  found  in  favor  of  Thompson.   ^^' 
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leFs  counsel  moved  for  a  new  trial  upon  the  grounds  that 
le  Court  erred  in  each  proposition  of  said  charge,  that  the 
»rdict  was  contrary  to  the  evidence,  etc.,  and  because  since 
le  trial  his  counsel  recollected  that  when  the  bill  of  Bram- 
t  was  settled,  it  was  agreed  hy  Thompson  that  the  old 
irtition  should  stand.     The  Court  refused  a  new  trial,  and 

lat  is  assigned  as  error. 

•i 

WiER  Boyd,  C.  R.  Simmons,  by  George  Hillyer,  for 
laintifiP  in  error,  cited  Irwin's  Code,  sections  2843,  3426, 
904,  et  aeq.j  3920  et  seq. 

E.  M.  Johnson,  for  defendant. 

McCay,  J. 

1.  The  pendency  of  the  first  application  ought  to  hav« 
een  pleaded  in  abatement.  By  going  to  trial  on  the  merits 
lis  plea  was  waived,  and  the  defendant  below  could  not 
ike  advantage  of  it  on  the  trial.  Code,  sees.  2843,  3404. 
Te  do  not  think  there  was  anything  in  this  point. 
[2.  There  was  very  strong  proof  that  there  had  been  a  pre- 
^Qs  division  of  this  land  by  commissioners  appointed  by 
Court,  under  a  partition  similar  to  the  present.  That 
irn  was  never  actually  carried  to  the  Court,  and  made  the 
igment  of  the  Court,  but  there  was  a  good  deal  of  proof 
the  present  movant  acquiesced  in  the  partition,  ayd  that 
party  had  occupied  adversely  and  independently  the 
allotted  to  him,  and  had  done  more  or  less  improve- 
\i  Qpon  it. 

Court,  in  our  judgment,  erred  in  charging  the  jury  that 
posBeflsion  and  acquiescence,  by  each  of  his  part,  if  such 
was,  must  have  continued  seven  years.     We  do  not 
this  was  necessary.    These  parties  were  tenants-in- 
If  the  land  was  divided  between  them,  even  by 
ttif  by  commissioners,  and  each  accepted  his  part,  went 
non  imder  the  divisian  and  made  improvements,  it 
good  division.    The  possession  did  not  have  to  con- 
years  to  be  complete.    It  became  complete  when 
'ou  XXXIX — 36. 
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possession  was  taken  by  each  of  the  part  allotted  to  him^ 
provided  this  was  done  pursuant  to  the  })artition.    Why 
should  this  differ  from  a  parol  sale  of  land  ?     We  think  it 
stands  on  just  that  footing,  except  that  there  was  no  purchase- 
money.     Under  the  Code,  sections  1941,  3131,  such  a  pos- 
session as  the  jury,  from  this  testimony,  might  have  foand 
to  have  existed,  would  have  been  a  good  part  performance. 
The  Court  ought  to  have  left  it  to  the  jury  without  the  qual- 
ification that  it  must  have  continued  seven  years.    Oo  this 
ground  we  reverse  the  judgment. 


B.  F.  Wilder  et  cd,^  plaintiffs  in  error,  vs.  James  H.  Blou>t, 

adm'r,  defendant  in  error. 

A  testator  provided  that  one-seventh  of  his  property  should,  at  his  destix* 
be  set  off  to  his  married  daughter,  and  the  remainder  be  kept  together 
by  his  wife,  who  was  the  executrix,  for  the  support  and  edacatioo  o^ 
his  five  minor  children,  mentioned  by  name,  until  they  shoald  respect' 
ively  come  of  age,  or  the  girls  should  marry,  in  which  event  the  ciil' 
dreu  marrying  or  coming  of  age  should  take  out  one-sixth,  onefiftbr 
one- fourth,  and  so  on  to  the  last)  and  **  should  either  of  said  miflors 
die  before  coming  of  age,  etc.,  his  or  her  share  to  cease  to  exis^ 
and  become  the  joint  and  common  property  of  those  living."    Bjsaia 
words,  ^^  those  living,*'  he  meant  those  living  of  the  five  minors. 

Hdd  further  J  If  one  of  the  **five"  should  die  before  twenty-one  j»'* 
old,  or  if  a  girl,  before  marriage,  the  share  of  the  one  so  dying  beloQ^ 
to  all  of  the  ''five  minors''  then  living,  and  notsolely  to  those ofi^ 
five  who  remain  minors  at  the  death  of  the  one  dying. 

Wills.     Distribution  of  estates.     Before  Judge  FosTBB. 
Jones  Superior  Court.     May  Term,  1868. 

William  Paul,  of  said  county,  made  a  will,  by  which,aft* 
providing  for  his  burial  and  payment  of  his  debts,  hedire0te0 
that  all  his  estate  ^^  be  kept  together,  and  worked  and  00' 
aged,"  by  his  executors,  "  for  the  support  and  mainfceiM*** 
and  liberal  education"  of  his  "minor  children,  Maiy  i^' 
Martha,  William,  Jabez  and  Susan,"  and  as  "each  of  saM^**'' 
drcn  respectively  arrives  at  the  age  of  twenty-one  yeafl^  *  * 


h5 
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narriage  of  said  daughters,"  said  executors  should  select 
)DS  to  appraise  '^  the  whole  estate  at  that  time/'  except 
ehold  furniture,  and  get  its  cash  value,  and  they,  being 
D,  shall  divide  the  same  into  seven  shares,  and  the  adult 
arried  heir  shall  then  be  paid  onenseventh  of  said  estate, 
receipt  in  full  for  it,  as  his  or  her  share  of  the  same,  and 
^'rule  and  plan  of  settlement  and  distribution  shall  be 
ied  to  each  and  every  of  the  before  mentioned  five  minor 
Iren,  and  my  wife,  and  my  daughter,  Lucy  Wilder."  It 
stated  that,  as  said  Lucy  had  married,  such  appraise- 
;  should  be  at  once  made  after  his  death,  and  she  should 
ice  take  her  seventh,  less  certain  advancements  therein 
tioned.  Said  clause  then  proceeded  as  follows:  "  This 
of  division  applied  will  make  this :  at  the  second  ap- 
lement  the  division  will  be  between  six,  or  such  of  them 
re  in  life,  and  so  on  down  to  the  youngest  or  last  living, 
in  case  of  the  death  of  any  one  of  the  five  minor  chil- 
t  before  they  arrive  at  age,  their  portion  shall  cease  to 
^ and  become  and  be  the  joint  property  of  those  living." 
Irthird  provided,  that  in  the  event  of  his  wife's  marriage, 
Interest  or  portion  of  said  estate  should  not  be  drawn  out 
pthe  youngest  child,  (then  three  years  old,)  should  marry, 
jioome  twenty-one  years  old.  The  balance  of  the  will 
ited  his  wife  and  another  his  executors,  gave  them 
to  sell  and  re-invest  "  for  the  interest  of  said  estate 
inor  heirs,  and  to  be  subject,  with  all  the  increase,  to 
ided  as  hereinbefore  directed,"  and  to  see  that  the 
are  well  educated. 

Iter  died,  and  this  will  was  proven  in  1860.     In  pro- 

ptime  Blount  became  administrator  de  bonis  non  cum 

annexo  of  said  testator,  and  filed  a  bill  for  direc- 

averred  the  foregoing,  that  Mary  and  Martha  had 

Mrs.  Wilder's  seventh  of  the  estate  had  been  paid 

id  aflerwarus  Jabez  died  in  1864,  a  minor,  whHe 

yet  a  minor  and  unmarried,  and  while  William 

minor  ;  and  the  widow  died  in  1865  intestate,  and 

ime  her  administrator.     As  administrator  of  Wil- 

1^  Blount  wishes  to  know  whether  Mrs.  Wilder, 
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Mary  and  Martha,  or  their  respective  husbands,  or  the  repre- 
sentatives of  the  widow,  are  entitled  to  any  of  Jabez's  share. 
The  Chancellor  decided  that  Susan  and  William  took  all 
of  Jabez's  share,  and  a  decree  was  passed  accordingly.  This 
is  assigned  as  error  by  the  children  who  had  married,  or  were 
of  age,  when  Jabez  died. 

J.  WiNQFiELD,  by  Thomas  Alexander,  for  plaintiffs  in 
error. 

Harris  &  Hunter,  for  defendant. 

McCay,  J. 

This  is  purely  a  question  of  construction,  and  the  onlj 
rule  of  law  controlling  it  is  that  which  requires  the  intent  of 
the  testator  to  be  the  thing  sought  for.     Evidently  the  testa- 
tor, as  was  natural,  intended  to  make  a  distinction  between 
his  married  daughter  and  the  five  minors,  who,  by  his  death, 
were  about  to  be  left  without  a  protector.     One-seventh  of 
his  estate  was  to  go  to  Mrs.  Wilder^  the  married  daughter, 
immediately,  who  was  to  give  a  receipt  in  full  for  her  share 
of  his  estate.     The  remainder  was  to  be  kept  together  forthc 
benefit  of  the  "five  minors"  and  the  mother.     As  anyone 
of  the  "five"  married  or  came  of  age,  a  share  was  to  he 
drawn  out,  until  the  last  one  married  or  came  of  age,  when 
what  was  left  was  to  be  divided  between  the  youngest  chiM 
and  the  widow.     He  made  of  his  wife  and  "five  minor 
children  a  new  family,  under  her  care  as  his  executrix.   lo* 
vestments  were  to  be  made  for  their  benefit;  she  was  tofl^ 
to  their  education,  and  if  any  one  were  to  die,  the  share* 
that  one  was  to  become  the  joint  property  of  "those  living 
We  think,  by  these  words,  the  testator  had  in  his  mind  t^ 
whole  of  the  five  minors;  he  does  not  say  those  living  v^ 
are  still  minors,  but  simply  those  living.    Hehadau^' 
will  be  noticed,  that  he  wished  "all  his  estate''  tobekf' 
together,  and  worked  and  manaiged  for  the  benefit,  8<ff^ 
and  maintenance,  and  liberal  education  of  his  minor  chilto 
Mary,  Martha,  William,  Susan  and  Jabez.    He  oooodf*' 
of  them  as  a  family,  orphans,  and  in  his  mind  they 
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a  body  distinct  from  Mrs.  Wilder,  who  had  a  protector  in  her 
husband. 

In  our  judgment  tMs  was  a  joint  property  in  the  five, 
subject,  if  one  of  them  «iied  unmarried  and  an  infant,  to  be 
divided  among  those  living.  There  are,  it  is  true,  expres- 
sions in  this  will  which  cast  some  doubt  upon  this  view  of 
it.  There  is  some  ground  for  holding  that  Mrs.  Wilder  is 
included  in  "those  living,''  and  some  for  the  view  of  the 
Court  below,  that  he  meant  "those  living"  who  are  still 
minors;  and  again,  it  is  not  perfectly  clear  that  he  did  not 
intend  his  widow  to  take  one-seventh  at  the  Atsty  subject  to 
be  returned  if  she  married. 

We  have  looked  at  this  will  in  all  these  aspects,  but  upon 
the  whole,  we  have,  with  some  doubt  it  is  true,  come  to  the 
conclusion  that,  as  he  evidently  had  the  "five  aiinors"  in  his 
mind,  as  a  class,  he  intended,  if  any  one  of  the  five  should 
die  unmarried  and  a  minor,  the  share  of  that  one  should  go 
to  all  the  others  of  the  five  living  at  the  time,  and  so  we  rule. 
Jabez,  one  of  the  minors,  having  died  a  minor,  and  the 
mother  being  also  dead,  Jabez's  share  ie  to  go  to  such  of  the 
five  as  are  living. 

Judgment  reversed. 


BiVERS  Reese,  plaintiff  in  error,  vs.  D.  H.  Bubts,  adminis- 
trator, defendant  in  error. 

1.  A  temporary  administrator  may  file  an  "  illegality"  to  an  execution 
proceeding  to  sell  the  intestate's  lands,  and  the  permanent  administra- 
tor will,  on  motion,  be  allowed  to  become  a  party  to  the  proceeding. 

2.  An  execution  to  enforce  a  judgment  must  follow  the  judgment,  and  if 
there  be  a  material  variance,  the  execution  will  be  quashed. 

8.  When  a  decree  directs  that  certain  described  lands  shall  be  sold  to 
satisfy  a  lien  for  the  purchase- money,  with  a  proviso  that  this  shall  not 
interfere  with  the  widow's  dower,  and  that  the  parcels  set  off  to  her 
shall  be  free  from  the  force  of  the  lien  :  ffddj  that  a  fair  construction 
of  the  judgment  is,  that  the  lien  is  to  be  enforced  against  all  the  lands 
described,  but  cannot  proceed  against  the  dower  lands  until  the  death 
of  th«  widow. 


566         SUPREME  COURT  OF  GEORGIA. 


Reese  vs,  Burts,  adm'r. 


4.  On  the  proof  of  her  death,  the  Court  will  direct  execution  to  issue 
against  all  the  lands,  but  it  is  illegal  for  the  Clerk,  without  an  order  of 
the  Court,  to  issue  an  execution  directing  the  sale  of  the  whole,  with- 
out qualification,  even  though  the  widow  be  dead. 

6.  The  vendor's  lien  for  the  purchase-money,  when  it  existji,  stands,  un- 
der the  Code,  on  the  same  footing  as  a  mortgage,  in  the  distribntion  of 
an  estate,  and  it  does  not  lose  its  priority,  even  if  not  reduced  to  judg- 
ment, until  after  the  death. 

Illegality.  Variance.  Practice.  Temporary  adminis- 
trator. Before  Judge  Worrill.  Chattahoochee  Superior 
Court.     March  Term,  1869. 

Reese  filed  a  bill  against  Dorothy  Jones,  as  executor  of  her 
deceased  husband,  to  enforce  a  vendor's  lien  on  certain  lands. 
In  February,  1867,  he  had  a  decree,  that  he  recover  of  the 
defendant,  by  levy  and  sale,  "$1,408  80,  with  interest  and 
costs,  which  shall  be  recovered  by  the  enforcement  of  the 
vendor's  lien,  set-out  in  said  case,  on  the  following  described 
lands :  *  *  *  provided,  nevertheless,  that  the  enforce- 
ment of  said  vendor's  lien  shall  in  no  way  affect  the  right  of 
said  Dorothy  Jones  to  dower  in  said  lands,  and  so  much  and 
such  parcels  and  tracts  thereof  as  have  been  laid  off  and  as- 
signed to  said  Dorothy  Jones,  is  entirely  free  from  the  force  or 
said  lien. "  The  Clerk  issued  a^.  /a.,  directing  the  officefito 
make  said  sums  and  costs  out  of  the  lands  belonging  to  the  es- 
tate of  said  husband,  describing  them  just  as  they  were  des- 
cribed in  said  decree,  and  taking  no  notice  of  the  reservatiouJS 
to  dower,  though  Mrs.  Jones  was  then  living.  No  levy  was 
made  till  Mrs.  Jones  died.  Then,  and  before  time  to  have* 
regular  administrator  of  her  estate  appointed,  said  j!. /a.  wa* 
levied  on  all  of  said  land.  A  temporary  administratcff  wi^ 
appointed,  and  filed  an  oath  of  illegality  against  said  jL/^ 
upon  the  grounds  that  the  ji.  fa.  should  have  issued  agaii^ 
all  the  estate  of  Jones,  and  not  against  said  lands  onljf  ^ 
because  it  did  not  follow  the  decree,  in  that  it  took  dodov* 
of  tlie  reservation  of  the  dower  lands,  and  because  the  flil^ 
was  insolvent,  and  this  ji.  fa.  should  only  be  paid  pre  f^ 
with  other  debts,  after  due  administration. 

The  sheriff  did  not  sell,  but  returned  the  papers  toOi^ 
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eanwhile,  D.  H.  Burts  had  become  the  regular  ad  mi  nistra- 
•  of  Mrs.  Jones,  and  was,  by  order,  made  a  party  to  said 
it. 

Reese's  counsel  moved  to  dismiss  the  illegality,  because  it 
aid  not  be  taken  by  a  temporary  administrator,  and  because 
rs.  Jones,  having  died  before  the  levy,  the  failure  to  notice 
r  dower  in  the  fi,  fa,  was  an  immaterial  variance.  The 
•art  overruled  the  motion.  After  argument,  he  sustained 
5  oath  of  illegality,  on  the  ground  of  variance  between  the 
cree  and  the  fi,  fa. 

The  refusal  to  dismiss  the  proceeding,  and  sustaining  the 
^lity,  are  assigned  as  error. 

E.  G.  Raiford,  for  plaintiff  in  error,  cited,  as  to  the  powers 
temporary  administrators,  2  Bouv,  Ins.,  146  ;  Irwin's 
>de,  sees.  277,  2451-2-3 ;  10th*  Geo.  R.,  77  ;  37th,  15. 

D.  H.  BuRTS,  for  defendant. 

McCay,  J. 

I.  We  see  no  reason  why  the  temporary  administrator  is  not, 
lis  State,  bound  to  protect  the  real  as  well  as  the  personal 
of  the  deceased  from  illegal  interference.     Land  is 
for  the  payment  of  debts,  in  this  State,  and  it  is  the 
of  the  administrator  to  keep  it  from  strangers  for  that 

Code,  sec.  2449. 
'The  execution  does  not  follow  the  judgment.     By  the 
terms  of  the  decree,  the  reversion  was  not  to  be  sold 
the  life-estate  fell  in.     This  execution  fails  to  make  that 
doD,  and,  by  the  well  settled  rules,  it  must  be  quashed. 
sec.  3581. 
It  we  think,  nevertheleas,  that,  under  the  decree,  this 
liabh  to  be  sold  to  satisfy  the  debt  of  Reese,  afler  the 
f4>f  the  widow.     His  lien  covered  it  all ;  and,  by  any 
'uction  of  the  verdict,  it  means  that,  afber  the  wid- 
th, the  dower  lands  shall  be  sold.     It  would  be 
that  the  jury  had  deliberately  taken  from  the 
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plaintiflf  his  legal  rights,  to  give  the  verdict  such  a  construc- 
tion as  is  contended  for. 

Her  rights  were  superior  to  his,  but  his  were,  in  conscience 
and  equity,  superior  to  all  others.  We  would  not  hesitate 
to  strain  the  language  of  the  verdict  a  little,  to  make  it  speak 
what  it  was  so  clearly  the  duty  of  the  jury  to  decree. 
^  But  the  verdict  expressly  prohibits  the  sale  of  the  dower 
land  until  the  death  of  the  widow,  and  execution  cannot  is- 
sue to  sell  that  land  until  it  is  judicially  ascertained  that  she 
is  dead.  The  Clerk  is  not  a  judicial  officer,  he  is  only  a 
ministeirial  officer,  and  it  was  not  his  province  to  determine 
that  the  widow  was  dead.  That  was  for  the  Court,  on  proof 
made,  and  this  execution  was,  therefore,  issued  without  au- 
thority of  law,  because  it  did  not  follow  the  judgment.  Any 
change  taking  place,  after  judgment,  requiring  a  different 
execution,  must  be  passed  upon  by  the  Court. 

4.  By  our  statute.  Code,  sec.  2494,  the  liens  existing  at  the 
death  of  the  testator,  are  to  be  paid  according  to  their  pri- 
ority, as  they  then  exist.  This  was  a  lien  in  the  lifetime* 
The  judgment  is  merely  the  means  of  enforcing  it 

We  are,  therefore,  of  opinion  that  this  fi.  fa.  wasiraprop* 
erly  issued,  but  that  the  plaintiff  may  take  steps  to  bring  tii^ 
fact  that  the  widow  is  dead  to  the  notice  of  the  Court,  ana 
it  will  then  be  the  duty  of  the  Court,  if  nothing  appean*^ 
the  contrary,  to  direct  an  execution  to  issue,  according  to  ih^ 
facts. 

We  also  hold,  that  in  the  distribution  of  the  proceeds  of 
the  sale,  the  judgment  should  rank  as  one  having  a  lien  i^ 
the  death  of  the  intestate. 

Judgment  affirmed. 
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Iabeth  Jepson,  plaintiff  in  error,  vs.  James  H.  Pat- 
^        RICK,  administrator,  defendant  in  error. 

widow  elected  to  waive  her  dower  and  allow  the  land  to  be  sold, 

take  a  life-estate  in  one-third  of  the  proceeds  of  the  sale,  and 

Ifflinistrator  loaned  the  money,  in  I860,  to  a  person  who  paid  the 

for  the  benefit  of  the  widow,  annually,  till  1864,  when  he  paid 

icipal  to  the  administrator  in  Confederate  money,  which  was 

the  results  of  the  war,  and,  in  an  action  brought  by  the  widow, 

charged  the  jury  that  the  administrator  was  not  liable,  if  in 

ig  the  Confederate  money,  he  acted  in  good  faith  and  as  a  pra- 

would  have  done :     IFeldj  that  the  charge  was  right,  and  this 

U  not  set  aside  the  verdict  of  the  jury  rendered  in  favor  of  the 

»r  on  this  state  of  facts. 

lerate   money.      Administrators.      Motion  for  new 
•fore  Judge  Johnson.    Muscogee  Superior  Court. 
I,  1869. 

L  Patrick  made  his  final  return,  as  administrator 

J.  Patrick,  in  1869,  in  which  he  sought  to  get 

$140  00  for  ^'Confederate  money''  then  on  hand. 

XCOX— 37.  (669) 
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The  widow  of  intestate,  then  Mrs.  Jepson,  objected  to  the  al- 
lowance of  said  return.  It  was  allowed  by  the  Ordinary  and 
an  appeal  was  taken  before  Judge  Worrill  presiding.  Mrs. 
Jepson's  counsel  read  in  evidence  the  transcript  of  the  record 
of  said  administration  from  the  Court  of  Ordinary  and  a  re- 
linquishment of  dower  by  Mrs.  Jepson,  and  an  election  by 
her,  under  the  statute,  of  one-third  of  tlie  proceeds  of  intes- 
tate's land  in  lieu  of  dower.  It  was  admitted  that  the  land 
sold  for  $400  00,  and  the  only  controversy  was  as  to  one-third 
of  that  amount,  which  was  by  the  administrator  claimed  to  be 
represented  by  said  $140  00. 

Defendant's  counsel  examined  the  administrator,  who  testi- 
fied that,  as  administrator,  he  sold  said  lauds  in  July,  1860, 
for  $400  00,  on  credit  till  November,  1860;  that  he  then 
collected  said  $400  00,  and  loaned  it  to  one  Ligon,  of  Col- 
umbus, Georgia,  who  was  the  sole  security  on  his  adminis- 
trator's bond,  and  took  from  him  no  security ;  that  he  took 
Ligon's  note  at  twelve  months,  and  did  not  recollect  whether 
he  had  renewed  it;  that  Ligon  paid  Mrs.  Jepson  the  interest 
on  her  third  till  he  came  and  paid  the  whole  $400  00,  which 
was  in  November  or  December,  1864;  that  this  payment  was 
in  Confederate  treasury  notes,  of  which  it  then  took  $57  (W 
to  buy  $1  00  of  gold ;  that  he  was  then  taking  ''Confederate 
money"  for  his  own  claims,  having  confidence  in  the  Confed- 
erate cause ;  that  he  put  this  money  with  his  own,  bongo^ 
supplies,  etc.,  without  distinguishing  between  it  and  hiso^ 
and  that  it  was  wholly  lost  by  the  failure  of  the  Confeden^y* 
He  said  he  had  other  "Confederate  money"  on  hand  at  ^ 
collapse,  and  produced  a  package  of  it,  saying  he  could  o^ 
state  that  it  was  the  identical  treasury  notes  paid  hiffl  V 
Ligon,  but  that  it  was  at  least  of  the  same  kind,  and  tbit** 
did  not  know  Ligon  was  insolvent  till  after  the  war. 

During  this  examination  the  counsel  sought  to  prove  V 
Patrick  (and  proposed  to  do  so  by  the  Ordinary  also)  ^j 
conversations  he  had  as  to  the  investment  of  said  fund.  ™ 
evidence  was  rejected  upon  the  ground  that  the  Court  <f^ 
dinary  was  one  of  record.  Patrick  was  asked  by  hk^'*' 
ney,  whether  Ligon  was  solvent  in  Novembw,  18fi0,  W**' 
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i  refused  to  allow  hira  to  answer  Ibe  question.  The 
lony  as  to  the  fact  and  date  of  Ligou's  payment  to  him 
s  to  the  fate  of  the  "Confederate  money"  repaid  to  him, 
8  to  his  then  taking  such  currency  for  his  own  claims, 
in  over  the  objections  of  plaintiflF's  attorneys.  In  re- 
ly a  witness,  resident  in  Columbus,  testified  that  as  at- 
f  and  executor  of  an  estate,  he  had  long  before  Novem- 
.864,  refused  to  receive  such  currency,  and  forbidden 
leriff  to  accept  it  in  his  cases.  Another  attorney,  resid- 
lirty  miles  from  Columbus,  testified  that  up  to  Novem- 
1864,  at  his  home.  Confederate  money  was  taken  in 
ent  of  old  debts,  and  it  was  considered  unpatriotic  to 
?  it ;  that  he  was  in  Richmond,  Virginia,  after  Novem- 
st,  1864,  and  the  people  still  took  said  currency. 
m.  Jepson's  counsel  requested  the  Court  to  charge  the 
tliat  when  an  administrator  assents  to  an  election  of  a  life- 
t  of  one-third  of  the  proceeds  of  the  sale  of  the  deceased 
IDd's  land,  he  is  bound  to  invest  the  money  according  to 
frection  of  the  Ordinary,  and  that  if  he  did  not  obtain 
jUrcction  but  loaned  the  money  out,  without  such  direc- 
|lid  afterwards  it  was  returned  to  him  in  "Confederate 
|r,"  which  perished  on  his  hands  without  fault,  he  is 
ible.  The  Court  refuse<l  so  to  charge,  but  charged  the 
lat  the  single  question  for  their  consideration  was, 
Patrick,  in  receiving  said  "Confederate  money" 
ligon,  acted  in  good  faith,  and  as  a  prudent  man  would 
me  under  the  circumstances.  If  he  acted  in  good  faith 
;a  prudent  man  would  have  done,  he  is  not  liable, 

he  is. 

jury  found  for  Patrick.    Judge  Worrill  was  succeed- 

idge  Johnson,  and  before  him  a  motion  for  new  trial 

The  grounds  for  new  trial  were,  that  the  verdict 

iry  to  law  and  strongly  and  decidedly  against  the 

the  evidence ;  that  Judge  Worrill  erred  in  admit- 

evidence  which  was  objected  to,  in  refusing  to 

requested  and  in  charging  as  he  did.    The  new 

vefnsed,  and  that  refusal  is  here  for  review. 
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Moses  and  Garard^  for  plaintiiF  in  error,  said  that  the 
loan  by  Patrick  was  an  unauthorized  investment.     Cobb's 
N.  D.  230,  Act  1841 ;  Cobb's  N.  D.  333,  Act  1845,  Acts  of 
11th  Dec,  1858,  and  19th  Dec,  1860,  and  16th  Dec,  1861, 
and  sec.  1720  Code;  that  "may"  means  "must,*' Levy  vs. 
Millman,  7th  Ga.  R.,  89 ;  Comyn's  Dig.  Parliament  R.,  22; 
Blacknell  case,  1  Vernon  152  ;  that  therefore  Patrick  is  lia- 
ble.    Powell  vs.  Evans,  5  Vesey,  842  ;  Earl  of  Powell  vs. 
Herbert,  1  Ves.,  297  ;  Pride  vs.  Tooks,  2  Bea,  430 ;  Forrest 
vs.  Elaes,  4  Vesey,  497 ;  Piety  vs.  Stace,  4  Vesey,  622;  2nd 
Storys'  Eq.  Juris.,  1274;  Hall  vs.  Cash,  9  Peck  R.,  395/ 
Mcintosh  vs.  Hambleton,  35th  Ga.   R.,  95;  Campbell  vs. 
Campbell,  37th  Ga.  R.,  482 ;   Campbell    vs.   Miller,  SSib 
Ga.  R.,  311  ;  the  mixture  with  his  own  funds  makes  him 
liable.     Williams  on  Ex.,  1647  ;  Wren  vs.  Kinton,  11  Ve- 
sey, 382. 

Williams  &  Thornton,  by  M.  H.  Blanford,  for  de- 
fendant. 

Brown,  C.  J.,  delivering  the  opinion. 

We  see  no  good  cause  of  complaint  at  the  rulings  of  4* 
Court  below  on  the  admissibility  of  evidence  in  this  case* 
The  record  shows  tliat  the  widow,  with  the  assent  of  (he  ad- 
ministrator, elected  to  have  the  lands  of  the  estate  sold  and 
to  take  a  life-estate  in  one-third  of  the  proceeds  of  the  sale 
as  provided  by  the  statute.  The  lands  brought  four  hundred 
dollars  at  the  sale,  and  the  money  was  received  by  the  ad- 
ministrator in  the  latter  part  of  1860,  and  loaned  by  him  to 
one  Ligon,  who  was  one  of  the  securities  on  his  bond.  Ugt  ^i 
paid  the  interest  annually  to  Mrs.  Jepson  till  1864,  when  b 
paid  the  principal  to  the  administrator,  who  received  it  i» 
Confederate  money,  which,  as  the  proof  shows,  was  lort  ^ 
the  result  of  the  war.  And  this  suit  is  brought  to  hold  di 
administrator  liable  for  the  amount. 

It  is  insisted  that  he  had  no  right  to  loan  the  money  viA* 
out  an  order  of  Court,  or  to  invest  it  in  anything  but  fl* 
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securities,  and  that  he  is  liable  for  the  loss  in  any  event,  as 

he  loaned  it  on  personal  security,  and  especially,  as  it  was 

loaned  to  Ligon,  who  was  already  a  security  on  his  bond. 

Whatever  weight  these  objections  might  be  entitled  to,  under 

other  circumstances,  they  cannot  avail  the  plaintiff  upon  the 

state  of  facts  in  this  case.     The  money  was  not  lost  by  the 

insolvency  of  Ligon.     He  paid  it  to  the  administrator,  who 

received  Confederate  money  in  satisfaction  of  the  debt. 

But  the  question  really  involved  in  this  case,  is  not  the 

sufficiency  of  the  security  taken  from  Ligon,  but  whether 

the  administrator  had  the  right  to  receive  Confederate  money 

in  payment  of  the  debt  due  by  Ligon.     The  evidence  shows 

that  Confederate  money  was  generally  received  in   payment 

of  old  debts  at  the  time  this  administrator  received  it     If  he 

acted  in  good  faith,  and  exercised  the  prudence  and  caution 

of  a  reasonable  man  in  receiving  the  money,  and  it  was  lost 

by  the  results  of  the  war,  we  hold  that  he  was  not  liable.     If 

prudent,  cautious,  men  were  then  receiving  this  currency  in 

payment  of  debts  due  them,  an  administrator,  who  received 

it  in  good  faith  and  lost  it  without  fault  on  his  part,  will  not 

be  beld  liable.     The  question  of  good  faith  and  due  caution 

'^as  sabstantially  and  fairly  submitted  to  the  jury,  and  we 

^ill  not  disturb  the  verdict.     While  any  rule  that  can  be 

kid   down  will  operate  a  haixiship  in  some  particular  case, 

^^     ^re  satisfied  less  injustice  and  wrong  will  result  from 

^"is  ruling  itban  {rom  the  one  insisted  upon  by  the  plaintiff  in 
error. 

^^e  have  laid  down  substantially  the  same  rule  in  the  case 

oi   -JtfiUer  c«.  Campbell,  38  Cra.,  304,  as  applicable  to  a  trus- 

^^^    ^nd  in  Browii  vs.  Wright^  ante  96,  which  was  the  case 

^  guardian.     And  in  the  case  of  Boyd  vs.  Sales,  decided 

at  l^s^  term,  ante  72,  we  held,  that  a  {myment  to  a  sheriff  in 

^^^i^erate  money,  if  no  notice  had  been  given  him  to  re- 

tus^  to  receive  it,  amounted  to  a  satisfaction  of  the  judgment, 

*^^  that  it  was  error  in  the  Court  below  in  such  case  to  open 

^^^  judgment  and  order  the  fi.  fa.  to  proceed.     These  deci-    • 

®^^ti8  have  all  been  made  by  a  full  Bench,  and  are  the  unani- 

^^Us  rulings  of  this  Court.     We  trust  the  profession  yivlV 
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understand  that  the  rule  is  firmly  established  by  this  Court, 
that  no  executor^  administrator,  guardian  or  other  trustee, 
will  be  held  liable  who  received  Confederate  Treasury  notes 
in  good  faith,  during  the  war,  when  they  were  the  currency 
of  the  country,  taken  by  prudent  business  men  on  their  own 
account,  and  were  lost  by  the  results  of  the  war,  withoat  the 
fault  of  the  executor,  administrator,  guardian  or  trustee. 
Let  the  judgment  of  the  Court  below  be  affirmed. 


Howard  Manufacturing  Company,  plaintiff  in  error,  w. 
Water-lot  Company,  of  Columbus,  defendant  in  error. 

When  a  bill  was  filed  to  enforce  the  covenants  contained  in  a  written  cod- 
veyance  made  by  the  Water-lot  Company  to  the  Howard  Man^facto^ 
ing  Company  which  were  claimed  to  run  with  the  land,  and  the  bill^^ 
not  set  forth  the  whole  instrument,  and  no  copy  was  attached  as  an  eX' 
hibit,  and  a  special  demurrer  was  filed  to  it  for  this  reason,  and  al^ 
a  general  demurrer  for  want  of  equity,  which  were  overniled  by  the  Cout^ 
Heldj  that  the  Court  erred  in  overruling  the  special  demurrer.    H^ 
further^  that  this  Court  will  not  put  a  construction  on  the  coven»«»*' 
in  the  deed  upon  which  important  rights  depend  till  the  whole  iosir**' 
ment  is  before  it,  so  that  it  may  all  be  construed  together. 

Equity  pleading.     Covenants.     Before  Judge  JoHXSO^' 
Muscogee  Superior  Court.     May  Term,  1869, 

The  Water-lot  Company  of  the  city  of  Columbus  by  L>'^ 
made  the  following  case:  On  the  13th  of  December,  185ft 
Van  Leonard,  a  trustee  of  the  Howard  Manufacturing  Cot"- 
pany  recovered  a  judgment  against  the  Water-lot  Conupa''/ 
for  $3,033  for  damages,  $23  35  for  costs ;  on  the  18th  (^ 
September,  1867,  fi,  fa.  was  issued  therefrom,  which,  00  tf^ 
1st  of  December,  1868,  was  levied  upon  various  waterJ^* 
in  Columbus,  ks  the  property  of  said  Water-lot  Omjt^ 
Said  lots  ought  not  to  be  sold  under  said  Jifa.  forthew*  *] 
lowing  reasons:  About  the  9th  of  July,  1847,  said  VW^ 
lot  Company  conveyed  to  said  Van  Leonard, bs  sudi  tii*^ 
water-lot  No.  11,  in  said  city,  and  among  other  covan** 
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said  deed,  were  these:  that  the  building  or  buildings  erected 
by  said  purchaser  should  be  fire-proof  outside  and  placed 
equi-distant  from  the  north  and  south  lines  of  said  lot,  that 
they  should  not  exceed  fifty  feet  in  widtli,  so  as  to  leave  an 
qnoccupied  and  open  space  of  ground  of  eleven  feet  between 
the  walls  of  such  buildings  and  the  boundary  line,  and  that 
said  lot  should  be  charged  with  one-nineteenth  of  the  expense 
of  repairing  the  dam  across  the  river  and  the  canal  or  re- 
servoir. At  the  same  time,  by  a  sealed  agreement  between 
said  parties^  it  was  agreed  that  Van  Leonard,  as  such  trus- 
tee, should  blast  out  the  race  or  waste-way  opposite  to  water- 
lots,  Nos.  11  and  12,  to  the  width  of  sixty  feet,  and  as  deep 
as  said  race  or  waste-way,  opposite  said  lots,  then  was. 

Neither  Van  Leonard  nor  said   Howard   Manufacturing 

Company  kept  any  part  of  said  covenants.     Their  buildings 

were  not  fire-proof  outside,  and  were  not  equi-distant  from 

said  sides  of  said  lot ;  and  although  the  Water-lot  Company 

expended,  in  1866  and  1867,  in  such  repairs,  $57,979  46,  (of 

which  a  bill  of  particulars  is  attached)  neither  Van  Leonard 

^or  said  Howard   Manufacturing  Company  will  pay  said 

'i/neteenth  of  said  sura ;  and  they  did  only  a  part  of  the 

Wasting  aforesaid  and  did  not  blast  the  race  or  waste-way  as 

^y^de  as  they  should  have  done,  and  it  will  cost  $1,000  00 

^^  remedy  this.     Said  other  breaches  damaged  complainant 

^'  »OO0  00. 

^^an  Leonard,  long  since  died,  no  other  trustee  has  been  ap- 
*^*nted,  said  Howard  Manufacturing  Company  has  no  presi- 
^^t^  j^o  directors,  no  officer  of  any  kind,  no  place  of  business, 
^  pJ*operty,  and  has  neither  done  any  business  nor  had  any 
*^^^ing  of  stockholders  since,  say  1856,  and  has  practically 
'^^^f^  to  exist.  Because  of  these  facts  it  would  irreparably 
U  u  ro  complainant  to  have  to  pay  said  fi.  fa.,  when  the  plain- 
i*i  fi.fa,  is  insolvent  and  owes  complainant  more  than  is 
^^  On  said  Ji.  fa.  by  reason  of  said  premises. 

"^^^  April,  1853,  said  No.  11,  was  sold  at  sheriffs'  sale  as 
^^  I>roperty  of  the  Howard  Manufacturing  Company,  under 
•'^-^/cx.in  favor  of  one  Mitchell  against  said  Howard  ManufaC- 
^^^Ux-ingCompanyand  other/./cw.,  and  by  agreement  between 
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said  plaintiffs  in  ji,  fas.  and  said  Howard  Manufacturiizr 
Company  and  the  purchaser  of  said  lot  it  was  sold  sabject  - 
'incumbrances  of  mortgages  and  bonds/'  existing  against  si^^ 
company  and  to  no  other  incumbrances;  that  the  amount  < 
these  incumbrances  was  equal  to  the  value  of  said  lot,  an^ 
was  bid  off  at,  say  $3  00,  and  without  notice  of  said  cov^c 
nant  to  pay  one-nineteenth  of  the  expenses  of  repairs.  (W"i , 
bid  it  off  is  not  shown.) 

The  prayer  was  for  injunction  against  said  ^. /a,,  that  it  l>c 
set-off  and  paid  by  said  counter-claims,  and  that  compiainacit 
have  a  decree  for  the  balance  and  general  relief.    InjuDctioo 
was  granted  by  Judge  Worrill.     Service  was  acknowledged 
by  one  Martin,  and  by  the  attorneys  who  sued  out  said  j!./o- 
They  demurred  to  the  bill  for  want  of  equity  and  because 
said  deed  and  agreement  were  not  set  out  or  exhibited  by 
said  bill  otherwise  than  as  aforesaid.     Judge  Johnson  o?e^ 
ruled  the  demurrer,  and  that  is  assigned  as  error. 

R.  J.  Moses  and  William  Dougherty,  for  plaintiff  io 
error,  said  this  was  a  covenant  by  a  grantor,  made  at  the  time 
of  conveying  the  estate,  in  regard  to  a  thing  in  esse,  append- 
ant and  appurtenant  to  the  estate,  and  whereon  the  buri» 
is  inseparable  from  the  benefit,  and  as  such  is  binding  oDth^ 
assignee.  1  Resol  Spencer  case,  1  Smitli's  L.  C,  31 ;  Brew- 
ster vs.  Ritchell,  6  and  12  Mad.  R.,  113;  Barclay  vs.  Paine, 
1  Sim.  &  Stuart,  449;  Bedford  vs.  Br.  Museum,  2  M.  andK^ 
517  ;  Savage  vs.  Mason,  3  Cush.,  601 ;  Moore  vs.  Aldrid,  j 
19  Peck,  449  ;  Hurd  vs.  Curtis,  Id.,  459 ;  Norman  vs.  Welb, 
17  Wend.  146-150 ;  Vernon  vs.  Smith,  5  B.  and  A.,  1;  Piatt 
on  Covenants,  66-460;  3  Simon's,  238  ;  Rowland  vs.  Coffin, 
9  Peck,  52;  Hurst  vs.  Rodney,  1  Wash,  C.  C,  375;  7  Pe- 
ters, 606;  Hill  vs.  Miller,  3  Paige,  264;  Watertown  n 
Cowen,  4  Paige,  510;  Plymouth  va  Conner,  16  Pfeck,  ISJj 
Taylor  vs.  Owen,  2  Black,  301.  In  a  covenant  runDiogwii^ 
the  land  the  terre-tenarU  is  primarily  liable,  and  the  gnoM 
only  secondarily.  Webb  vs.  Jeggs,  7th  E,  C.  L.  R;  Badrfl 
vs.  Rigby,  4  M.  and  W.,  130;  2nd  H.  Beaohf.,  433.  !*•• 
is  no  equity  in  the  bill,  Greenwault  vs.  Davis^  4.  Hill,  li 
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H.  L.  Benning,  for  defendant,  said  no  exhibits  were 
sessary  by  our  practice.  Irw.  Code,  sec.  4116,  4147, 
18;  Barton's  Suit  in  Eq.,  221,  202.  The  words  of  the 
id  make  a  covenant  (he  quoted  words  in  his  brief  not  in 
bill).  Seddon  vs.  Senate,  13  East,  63;  Easterly  vs. 
npson,  6  Burg.,  644 ;  Saltown  vs.  Houston,  1  Burg.,  433; 
he  of  St.  Albans  vs.  Ellis,  16  East,  354  ;  Coate  on  Mort., 
► ;  Yates  vs.  Acton,  45  E.  C.  L.,  191 ;  South  Sea  Co.  vs. 
Dcombe,  2  Strange,  Com.  Dig.,  Mortgage  (a) ;  Story  on 
860.  315;  Hancock  vs.  Hodgson,  4  Burg.,  269.  Mort- 
?ee  must  firat  exhaust  mortgagor's  property,  Cumming  vs. 
nming,  3  Kelly  (6a.  R.)  460.  This  covenant  is  on  the 
i,  Smith's  L.  C,  note  38,  30,  31,  37,  Marg.;  Rawle  on 
r.,  341-2  and  note;  2  M.  and  K.,  517  ;  Brown's  Maxims, 
I;  Irw.  Code,  sec.  2715,  p.  4;  Piatt  on  Cov.,  141  M. 
wre  is  equity  in  the  bill,  Irw.  Code, sees.  2840,  2859,  3028, 
J8,  2859, 3026, 3084  >  21  Ga.  R.,  Ill ;  2  Story's  Eq.,  sees. 
1, 799,  724, 1437,  a;  Water-lot  Co.  vs.  Van  Leonard,  30th 
u  R,  560, 

ftROWN,  C.  J. 

ITo  copy  of  the  deed  of  conveyance  containing  the  cove- 
between  these  parties  is  attached  as  an  exhibit  to  this 
jj  and  we  are  unable  to  say  whether  the  substance  of  the 
instrument  is  set  forth  in  the  bill  or  not.     To  enable 
mt  a  proper  construction  upon  the  covenants  in  dispute, 
try  that  we  have  the  whole  instrument  before  us, 
may  construe  each  part  with  reference  to  every  other, 
int  rights  are  involved,  which  we  will  not  undertake 
licate  upon  the  present  pleadings. 
:pres8  no  opinion  upon  the  merits  of  the  case,  but 
^liie  judgment  overruling  the  special  demurrer,  and 
ease  back  with  instruction,  that  a  copy  of  the  writ- 
^ance  be  attached  as  an  exhibit  to  the  bill,  and  that 
fliearing  be  had  in  the  Court  below. 
it  reversed. 
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John  W.  Duer,  Ordinary,  plaintiff  in  error,  vs.  Peterson 
Thweatt,  administrator,  defendant  in  error. 

1.  The  costs  due  clerks  and  sheriffs  in  insolvent  criminal  cases  are  a 
debt  against  the  public,  for  which  payment  is  provided  out  of  the  finei 
and  forfeitures  collected  in  their  respective  counties.  And  an  order 
passed  by  the  Judge  of  the  Superior  Court  in  favor  of  a  Clerk,  for  an 
amount  due  him  in  insolvent  cases  is  a  judgment  against  the  public 
funds  collected  from  fines  and  forfeitures,  to  be  paid  according  to  the 
priorities  established  by  law,  which  cannot  be  attacked  coUaterallj. 
But  it  may  be  set  aside  if  sufficient  cause  can  be  shown  against  it,  bj  a 
proper  proceeding  for  that  purpose  instituted  by  the  county,  or  anyone 
elie,  whose  interest  is  affected  by  it.  • 

2.  The  Legislature  has  power  to  make  other  provisions  for  the  pajment 
of  such  sums  as  may  be  due.  It  may  provide  for  the  payment  of  sacb 
costs  as  are  not  paid  by  fines  and  forfeitures,  by  the  levy  of  a  taxnpoi 
the  county  in  which  the  costs  are  due. 

8.  Upon  the  trial  of  an  issue  formed  upon  a  mandamus  against  the  Or 
dinary  to  compel  him  to  levy  the  necessary  tax,  the  judgment  in  hra 
of  the  Clerk  against  the  fine  and  forfeit\}re  fund,  unrevoked  and  on- 
paid,  is  conclusive  as  to  the  amount  due  and  cannot  be  collaterally  at- 
tached on  such  trial. 

Constitutional  law.     Insolvent  costs.     Before  Jadge  JoHy- 
K)]sr.     Muscogee  Superior  Court.     May  Term,  1869. 

Adolphus  Rutherford  was  Clerk  of  the  Superior  Court  of 
Muscogee  from  1855  to  186-,  He  died  in  1861  or  1862, 
leaving  a  claim  for  insolvent  costs  accruing  to  him  in  the 
criminal  cases  in  said  Court.  At  November  Term,  onePoiWi 
under  direction  from  Judge  Worrill,  produced  said  aoooon^ 
by  items,  made  affidavit  to  its  correctness,  and  the  0^^ 
ordered  the  amount  apparently  ^ue  on  said  account,  $1,660  6^ 
to  be  paid  to  Thweatt,  as  administrator  of  said  RutherW 
out  of  any  funds  that  might  be  raised  by  fines  and  forfeiti'* 
in  said  county.  On  the  28th  of  September,  1868,  the  G** 
eral  Assembly  passed  an  Act,  requiring  the  Ordinary  in** 
county,  and  seven  others  therein  named,  "  forthwith  to  b^, 
and  have  collected,  a  tax  sufficient  to  pay  the  olerbj 
sheriffs  of  the  respective  counties  aforesaid  the  costs  no* P* 
them  for  services  rendered  in  insolvent  criminal  caseSi'' 

Under  this  Act  Thweatt  wished  Dner,  the  Orda0J 


ATLANTA,  DECEMBER  TERM,  1869.       579 

Duer  V8.  Thweatt.  adm'r. 

"Muscogee  county,  to  levy  such  a  tax  to  pay  said  account. 
Duer  refused  to  do  so,  and  in  April,  1869,  Duer  was  served 
Vitb  a  rule  to  show  cause  why  a  mandamus  should  not  issue, 
requiiing  him  to  levy  and  collect  said  tax.     Duer  showed  for 
cause  that  he  had  no  evidence  that  said  sum  was  due  to  said 
Thweatt  as  such  administrator,  except  the  account  and  affi- 
davit on  which  Judge  Worrill  passed  said  order,  and  the  or- 
der itself,  and  that  that  was  not  sufficient  evidence  of  the  in- 
debtedness claimed ;  that  no  costs  were  due  till  the  cases  were 
disposed  of  finally ;  and  that  many  of  them  were  still  pend- 
ing, and  that,  when  finally  disposed  of,  each  case  should  have 
&  judgment  for  costs  entered  upon  it,  and  it  should  then  be 
shown  that  the  defendant  in  said  case  is  insolvent;  that  these 
costs  having  accrued  when  they  were  chargeable  against  fines 
and  forfeitures  only,  the  county  of  Muscogee  cannot  be  legally 
liable  therefor,  by  reason  of  said  Act ;  that  no  costs  was  due 
Rutherford  by  said  county  when  said  Act  was  passed  ;  that 
said  claim  was  barred  by  the  Statute  of  Limitations;  and  he 
said  the  grand  jury  of  his  county,  at  November  Term,  1868, 
directed  him  not  to  levy  any  tax  under  said  Act,  and  to  em- 
ploy counsel  to  resist  such  claims. 

Upon  this  answer  issue  was  joined  as  to  the  indebtedness.- ;. 
'^ben  this  issue  came  on  for  trial,  Thweatt's  counsel  offered 
^  show,  by  parol,  the  insolvency  of  the  defendants  in  the 
^^^ses  upon  which  this  demand  was  based.     It  was  objected  to 
^Pon  the  ground  that,  at  least  as  to  cases  of  escape  and 
^nviction,  the  highest  evidence  of  such  insolvency  was  a 
judgment  for  costs,  a^.  fa.  thereon,  and  a  return  of  nulla  bona 
^oereupon.     The  objection  was  overruled.     To  save  time,  it 
^^  then  admitted  that  the  defendants  in  all  the  cases  of  escape 
^f  conviction  mentioned  in  the  bill  of  particulars  were  insol- 
vent.   They  next  offered  said  order  of  Judge  Worrill  as  evi- 
^^ce.    It  was  objected  to  upon  the  ground  that  it  was 
pl^tained  upon  an  ex  parte  application  to  the  Judge,  and  while 
't  xvas  good  as  against  fines  and  forfeitures,  it  had  no  force 
Against  the  county,  which  was  not  a  party  to  the  proceeding. 

•^fae  objection  was  overruled,  and  the  order  was  read.   Plain- 
tifti.  ^1 J 
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Said  Pond  was  then  examined  by  defendant,  and  testified 
that  he  made  up  said  accouot,  by  direction  of  the  Judg^ 
from  the  docket  and  minutes  of  the  Court,  charging  cceQ 
where  said  books  did  not  show  that  Rtithcrtord  had  received 
hia  costs.  It  was  admitted  that  as  to  the  cases  some  lad 
been  settled,  some  dismised,  some  not  pvosaed,  otheis  wen 
pending,  on  some  there  were  verdicts  either  of  acqaitta]  ot 
conviction,  and  that  they  were  properly  designated  in  said 
bill  of  particulars  by  letters,  as  D  for  dismissed,  etc.  Daer 
testified  that  he  was  in  Court  when  said  order  waspa»ed, 
but  that  the  county  was  not  a  party  to  the  proceeding  w 
representeti  in  it,  and  that  at  the  time  the  Judge  told  hm  I 
that  the  order  would  not  be  binding  on  the  county. 

The  Court  chained  the  jury  that  said  Act  was  constitfr  J 
tjonal;  that  the  General  Assembly  could  provide  for  paymeri  I 
of  insolvent  costs  due,  otherwise  thnn  out  of  finesand  forfeit-  I 
ures;  that  said  order  was  conclusive  as  to  the  amount  due  J 
Rutherford  on  account  of  costs  in  insolvent  cases,  and  of* 
iDSoIvency  of  the  defi'iidanta,  and,  if  said  order  was  uni^l 
voked,  the  issue  should  ho  found  infavorof  Tliweatt.  ThcvfrJ 
diet  was  for  Thweatt,  ;uiil  vianda7jnm  absolute  was  issued  M 
compel  a  levy  and  coMeftion  of  a  tax  to  pay  said  demaoA 

Counsel  for  Duer  say  the  Court  erred  in  permitliDgi>nll 
testimooy  of  the  insolvency  of  the  defendants  eeca|»ed  orcoi 
victed;  in  admitting  said  order  as  evidence;  in  chi^ 
that  said  Act  was  constitutional,  that  said  order  v 
sive  as  to  the  indebtedness,  and  in   issuing  then 
absolute. 

Peabody  &  Braknon,  N.  L.  HowAnr.,  for  plaintH 
error,  said,  said  claim  was  only  against  fines  and  forfciu 
2  Kelly,  (Ga.  R.,)  282;  the  Act  of  .1868  is  unooiutitutM 
if  it  makes  the  county  pay  this  pnst  clutm,  8th  Ga.  R.," 
7  John.  R,  501 ;  and  because  it  is  not  a  general  lair,  II 
Com.,  44;  Constitution,  section  xxvi,  nrtide  1;  th*  • 
was  not  conclusive,  20  -ri.im.  R.,  (Ii'fi ;  35  Ga.  R.,  lOS; J 
Ga.R.,58;23Ga.R.,  :!M  '  i^Ml  ,  li  P  '  "iS;  3K# 
(Ga.  B.,)  301 ;  32  Ga.  R.,  ^pan' 
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)Ie,  9  Ga.  H.,  109;  and  then  cited  the  law  general  as  to 
ent  costs. 

L.  Benning,  for  defendant,  said  the  Act  was  constito- 
f  Constitution^  Art.  1,  sec.  28,  and  Art.  3,  sec.  5  ;  return 
la  bona  was  unnecessary  and  vain,  11  Ga.  R.,  614-17- 
rw.  Code,  sec.  3144;  the  verdict  was  right  anyhow, 
ight  error  will  not  avail,  Irw.  Coiie,  sec.  3664. 

>WN,   C.   J. 

The  costs  due  clerks  and  sherifiTs  in  this  State,  in  insol-r 
riminal  cases,  are  a  debt  due  by  the  public.  But  the 
j^neral  provision  made  -by  law  for  their  payment  is 
hey  be  paid  out  of  fines  and  forfeitures,  collected  in 
lespective  counties,  according  to  the  priorities  established 
r. 

:Order  passed  by  the  Superior  Court,  allowing  a  certain 
d  the  Clerk  for  costs  in  insolvent  criminal  cases,  is  a 
pDt  of  a  Court  of  competent  jurisdiction  over  the  per- 
Interested  and  the  subject  matter,  which  cannot  be 
|d  collaterally  in  a  subsequent  litigation  between  the 
jpod  the  county  as  to  the  amount  due.  If  the  Ordinary, 
iting  the  county,  desires  to  attack  the  judgment,  he 
so,  at  the  proper  time,  by  a  proper  proceeding  insti- 
that  purpose.  He  cannot  attack  it  collaterally  on 
of  such  an  issue  as  is  made  by  this  record.  This  is 
principle  in  this  Court.  It  has  been  repeatedly  ruled 
a  Court  of  competent  jurisdiction  has  rendered  a 
in  relation  to  any  subject  matter  within  its  jurisdic- 
iresumption  is  that  it  had  before  it  sufficient  evidence 
it  to  award  such  judgment,  which  judgment  will 
ive  until  reversed,  in  a  proper  proceeding  instituted 
irpose,  in  the  Court  in  which  the  judgment  was 
9  Oa.  jB.,  117,  247;  10  Oa.y  371;  8  Ga.,  143; 
r8;  20  Ga.,  90;  20  Ga.,  581 ;  24  Ga.,  335. 
case  it  was,  no  doubt,  the  intention  of  the  Legis- 
the  county  should  pay  whatever  balance  might 
[Clerk  after  the  fines  and  forfeitures  were  exhausted. 
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and  that  a  sufficient  tax  be  assessed  and  collected  immediately 
for  that  purpose.  The  debt  being  a  debt  due  by  the  public, 
and  the  county  being  a  subdivision  of  the  State,  it  was  per- 
fectly competent  for  the  Legislature  to  provide  that  the 
deficiency  in  the  public  fund,  out  of  which  the  debt  was  to 
be  paid,  be  made  up  by  the  county.  This  made  the  county 
a  party,  or  at  least  a  privy,  in  the  case.  And  it  is  a  well 
settled  rule  that  privies  as  well  as  parties  are  bound  by  the 
judgment  of  the  Court.  All  who  are  in  fact,  or  in  oorwiJ- 
eration  of  law,  privies,  are  bound  by  the  judgment,  13 
Qeorgia,  269;  and  I  am  very  clear  that  the  county  in  this 
case,  was,  if  not  a  party,  a  privy,  in  contemplation  of  law. 
It  was,  in  fact,  a  party  with  notice  of  the  proceeding  in  which 
the  judgment  was  rendered,  and  of  its  rendition. 

3.  The  Ordinary  who  is  the  representative  of  the  countr, 
was  in  Court  when  it  was  rendered.     And   it  was  renderei 
after  the  passage  of  the  Act  making  the  county  liable  for  the 
costs  due  the  clerks  and  sheriffs  in  insolvent  cases.    It  seeta^ 
to  me  there  can  be  no  dispute  that  the  county  was  a  party  at 
interest  from  the  passage  of  the  Act  of  1868.    Bat  the  Or* 
dinary  testifies  that  the  Judge  who  passed  the  order  told  bim 
it  would  not  bind  the  county.     That  is  not  a  sufficient  kgnl 
excuse.     The  Ordinary  was  bound,  at  his  peril,  to  knowtl^^ 
effect  of  the  judgment;  and  if  the  Judge  was  mistaken  i^ 
its  effect,  he  should  have  objected  to  its  rendition,  or  taken 
the  proper  steps  to  have  it  reversed  or  set  aside.    Having 
failed  to  do  so,  I  think  the  Judge  below  committed  no  error 
in  charging  the  jury,  that  said  order  being  unrevoked  aD« 
unannuUed,  he  considered  and  so  charged,  that  it  was  biiKl* 
ing  and  conclusive,  on  the  trial  of  this  issue,  as  to  the  ft^ 
that  the  insolvent  criminal  costs  were  due  the  plaintiff  <^ 
administrator,  and  that  if  the  jury  believed  the  order  i*- 
^  mained  unrevoked  and  unpaid,  it  would  be  their  duty  toS*' 
for  the  plaintiff. 
Judgment  affirmed. 
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Nelson   Stegar,   plaintiff  in   error,  t;^.    The  State  op 

Georgia,  defendant  in  error. 

An  indictment  for  robbery  which  does  not  charge  that  the  money,  or 
other  property,  was  taken  from  the  person  of  another,  by  the  defend- 
ant, is  fatally  defective,  and  it  was  error  in  the  Court  to  refuse  to  arrest 
the  judgment  rendered  upon  it. 

Practice.  Criminal  law.  Arrest  of  judgment.  Bill  of 
exceptions.  Before  Judge  Green.  Spalding  Superior  Court, 
August  Term,  1869. 

Stegar  was  indicted  for  robbery  as  follows  :     "  For  that 
the  said  Nelson  Stegar,  on  the  fifth  day  of  August,  in  the 
year  eighteen  hundred  and  sixty-nine,  in  the  county  afore- 
said, did,  then  and  there,  unlawfully  and  with   force  and 
*fnjs,  in  and  upon  one  Miss  Virginia  Motley,  in  the  peace  of 
Qod  and  said  State  then  and  there  being,  wrongfully,  fraud- 
Qiently  and  violently  did  make  an  assault  and  her,  the  said 
'^^rginia  Motley,  in  bodily  fear  and  danger  of  her  life,  then 
^d  there  feloniously  did  put,  and  then  and  there  two  dollars 
*D  J    fifty  cents  in  fractional  currency  and  National  currency  of 
the  XJnited  States,  of  the  value  of  two  dollars  and  fifty  cents,  of 
the  ^oods  and  chattels  of  one  Mrs.  Ann  Motley,  from  the  said 
Vii*ginia  Motley,  by  intimidation,  wrongfully,  fraudulently 
and  violently,  and  without  the  consent  of  the  said  Virginia 
Motlq^,  take  and  carry  away  with  intent,  then  and  there  to 
steal  the  same  contrary,"  etc. 

^e  plead  not  guilty.  The  jury  was  empannelled  and 
sworn,  the  bill  of  indictment  was  read  to  them,  the  witnesses 
^"^^■^  sworn,  and  a  witness  was  put  upon  the  stand  for  ezami- 
Mtion,  Stegar's  counsel  then  objected  to  the  introduction  of 
^^y  evidence  and  moved  for  a  verdict  of  acquittal  because  it 
^^  not  charged  that  the  money  was  taken  without  the  con- 
sent of  Mrs.  Motley.  The  Court  overruled  the  objection 
*nd  the  motion.  Mrs.  Motley  was  then  put  upon  the  stand 
^nd  Vf2is  asked  whether  she  consented  to  the  taking  of  said 
njoney,  or  gave  Virginia  Motley  authority  to  give  it  up. 
This  Tiras  objected  to  for  the  reason  that  it  was  not  averred 
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that  the  money  was  taken  without  Mrs.  Motley's  oansenL 
The  objection  was  overruled. 

The  evidence  was  conclusive  that  some  n^ro  did  forcibly 
enter  the  house  of  Mrs.  Motley,  that  she  ran  out  and  that  the 
negro  forced  Virginia  Motley  to  give  him  the  money.  The 
only  difficulty  was  in  showing  that  Stegar  was  the  person. 
Mrs.  Motley  and  Virginia  Motley  thought  he  was,  and  gave 
their  reasons  therefor.  In  reply,  the  defendant,  by  several 
witnesses,  showed  Stegar  had  a  good  character,  was  a  pray- 
ing man,  and  by  comparison  of  dates  and  distances  sought  to 
establish  an  alibi.  Other  incidental  matters  in  the  evidence 
were  presented  by  the  State  as  evidence  of  identity.  The 
jury  found  him  guilty.  A  new  trial  was  moved  for  upon 
the  grounds,  that  the  Court  erred  in  overruling  said  objectiooa 
and  motion,  and  because  the  verdict  was  strongly  and  deci* 
dedly  against  the  weight  of  the  evidence. 

(Another  reason  was  for  newly  discovered  evidence ;  hot 
upon  objection  being  made  that  the  affidavits  in  support  of 
that  ground  were  not  in  the  bill  of  exceptions,  the  Court  re- 
fused to  hear  that  point  discussed.)  The  Court  below  refused 
a  new  trial.  Stegar's  counsel  then  moved  to  arrest  the  judg- 
ment upon  the  grounds:  1st.  Because  the  indictment  did 
not  charge  that  the  money  was  taken  without  the  consent  of 
Mrs.  Motley,  its  owner.  2d.  Because  no  evidence  should 
have  been  admitted  under  tlie  indictment  when  the  objectiott 
was  made,  and  Stegar  should  have  had  a  verdict  when  it  was 
asked  for.  The  Court  refused  to  arrest  the  judgment  and 
sentenced  Stegar  to  the  penitentiary  for  four  years.  Each 
and  every  of  said  rulings  is  assigned  as  error. 

When  the  cause  was  called  here,  counsel  for  the  State 
moved  to  dismiss  it,  because  not  only  was  the  evidence  noi 
embodie<l  in  the  bill  of  exceptions  but  there  was  no  recital 
in  the  bill  of  exceptions  that  there  was  any  brief  of  the  en- 
dence  or  other  allusion  to  the  evidence.  But  the  Clerk  bad 
sent  up  with  the  record  a  copy  of  what  purported  to  be  a  brief 
of  the  evidence  in  the  case.  This  Court  overruled  the  mo6» 
upon  the  ground  that,  in  felonies,  the  evidence  taken  down 
by  the  Judge,  according  to  the  statute,  is  a  part  of  the  reoorA 
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r.  W.  Thurmond,  Peeples  &  Stewart,  for  plaintiff  in 
Dr. 

Li.  B.  Anderson,  Solicitor  General,  by  A.  "W.  Hammond 
Son,  for  the  State. 

Brown,  C.  J. 

Jobbery  is  the  wrongful,  fraudulent,  and  violent  taking  of 
oey,  goods  or  chattels /rom  the  person  of  another  by  force 
intimidation,  without  the  consent  of  the  owner.  Code, 
tion  4323.  A  motion  in  arrest  of  judgment  was  made 
1  overruled  by  the  Court  below  in  this  case,  on  the  ground 
it  the  indictment  alleges  that  the  money  taken  was  the 
>perty  of  Mrs.  Ann  Motley,  and  was  taken  from  her 
ighter.  Miss  Virginia  Motley,  without  the  consent  of  the 
d  Virginia,  and  that  there  is  no  allegation  that  it  was 
lie  without  the  consent  of  Mrs.  Ann  Motley,  who  is  charged 
be  the  owner.  This  might  have  been  a  good  objection  to 
6j>ill  of  indictment  on  special  demurrer,  but  we  are  not 
ipared  to  say  it  is  good  in  arrest  of  judgment.  If  Miss  Vir- 
Motley  was  in  the  actual  possession  of  the  money,  she 
such  qualified  ownership  in  it  as  was  necessary  to  consti- 
the  offense  of  robbery  in  any  person  who  wrongfully, 
lulently  and  violently  took  it  from  her  person,  by  force 
timidation,  without  her  consent.  The  possession,  if  legal, 
ituted  the  necessary  ownership,  though  there  may  be  a 
m  whether  the  ownership  in  her  is  sufficiently  alleged. 
pe  think  this  judgment  should  have  been  arrested  upon 
ground.  It  is  not  alleged  that  the  money  was  taken 
person  of  Miss  Virginia  Motley.  The  allegation  is, 
was  taken  from  her,  not  from  her  person.  This  alle- 
may  be  strictly  true,  and  there  may  have  been  no 
Anything  taken  from  the  possession  of  a  person 
lib  propriety  be  said  to  be  taken  from  him  or  her.  I 
itle  to  my  house  and  am  in  the  legal  possession  of 
enters  my  house  in  my  absence,  and  takes  and  car* 
my  money ;  he  is  guilty  of  burglary  or  larcenyi 
robbery,  because  I  was  not  present^  and  the  money 
XXXIX— 38. 
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was  not  taken  from  my  person.  But  in  usual  and  correct 
language,  he  is  said  to  have  taken  my  money  from  me,  that 
is,  he  took  it  from  ray  possession. 

We  hold,  therefore,  that  it  is  necessary  in  an  indictment 
for  robbery,  to  allege  that  the  money  or  property  was  taken 
from  the  person  of  another.  As  this  bill  of  indictment  coo- 
tains  no  such  allegation,  it  is  fatally  defective  and  the  judg- 
ment must  be  arrested. 

Judgment  reversed. 


IsHAM  "Weaver,  plaintiff  in  error,  vs.  David  Ogletbeb, 
et  al.y  executors,  defendants  in  error. 

Where  a  son  had  in  several  instances  used  the  name  of  his  father,  br 
signing  it  as  surety  to  notes  given  by  the  son,  and  the  &ther,  ^ 
knowledge  of  the  fact  that  such  use  had  been  made  of  his  ntfi^ 
directed  the  holder  of  a  note  so  signed,  who  applied  to  him  to  luiVe  it 
divided  and  two  notes  given,  that  part  of  it  might  be  applied  by  the 
holder  to  a  charitable  use,  to  sec  the  son  about  it,  which  he  did, »" 
the  son  agreed  to  have  it  arranged  as  desired,  and  in  a  day  or  twopr^ 
sented  to  the  holder  the  two  smaller  notes,  in  place  of  the  one,  ftrtA® 
same  sum,  which  were  accepted  by  the  holder,  in  the  belief  titft  tbe 
new  notes  had  been  signed  by  the  father,  as  he  made  no  objeetiosttf 
the  genuineness  of  the  note  presented  to  him,  in  lien  of  vhidi  tv 
two  were  received,  and  the  father  afterwards,  when  sued  on  od«* 
the  notes,  plead  non  est  factum,  and  the  jury  found  for  the  pltintiB* 
ffeldf  that  this  Court  will  not  control  the  discretion  of  the  Goartbekf 
in  refusing  to  set  aside  the  verdict  and  grant  a  new  trial,  as  tin  ^^ 
made  such  a  case  as  authorized  the  jury  to  piesame  and  find  tbt  * 
son  was  the  agent  of  the  father  to  sign  the  note,  or  that  the  ^^ 
ratified  the  act  done  by  the  son  and  made  it  his  own. 

^071  est  factum.  Agency.  Estoppel.  RatificatioiL  1^ 
fore  Judge  Green.  Newton  Superior  Court.  S^taah'j 
Term,  1869. 

David  Ogletree  and  others,  as  executors  of  PhilemoiQr 
tree,  sued  John  S.  Weaver  and  leham  Weaver,  upon  •_ 
issory  note  purporting  to  be  signed  by  them,  dated  # 
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icember,  1861,  and  due  the  7th  of  December,  1862,  for 
14  03,  payable  to  the  executors  of  said  Philemon  Ogletree. 
lam  Weaver  plead  non  est  factum.  Plaintiff's  counsel  in- 
duced a  witness  who  professed  to  know  Isham  Weaver's 
ndwriting,  and  who  testified  that  he  thought  Isham  Wea- 
r  signed  said  note.  The  note  was  read  in  evidence  and 
lintiff  closed. 

Isham  Weaver  testified  that  he  never  saw  said  note  till  he 
IB  sued  on  it,  and  did  not  sign  it  nor  authorize  any  one  else 
sign  his  name  thereto ;  that  about  the  date  of  this  note 
>hn  Webb  called  on  him  and  said  he  had  a  note  on  him  and 
»hn  S.  Weaver  for  $1,200  00  or  $1,500  00,  and  that  he 
ished  the  note  put  into  two  notes,  that  he  might  turn  over 
KX)  00  of  the  amount  to  some  religious  society,  and  he  told 
^ebb  to  go  and  see  John ;  the  note  was  not  shown  to  him, 
hd  he  never  heard  more  of  it  till  plaintiff's  attorney  dunned 
im  jast  before  this  suit,  and  he  told  said  attorney  to  go  to 
h  son,  John  S.  Weaver ;  he  would  have  told  the  attorney 
Mthe  note  was  not  his  deed,  but  he  was  ashamed;  when 
»b  called  on  him,  John  S.  had  considerable  property,  and 
the  attorney  dunned  him,  John  S.  had  some  property; 
one  of  the  plaintiffs  called  on  him  and  proposed, to  take 
ill  amount  for  the  note,  he  told  him  that  the  note  was 
[his,  and  that  he  would  not  pay  it.  It  was  then  shown 
reral  witnesses  that  Isham  Weaver's  name  was  not  in 
id  writing, 
rebuttal  it  was  shown  that  from  1844,  Isham  Weaver 
ilemon  Ogletree  had  had  transactions,  and  one  of  the 
testified  that  for  ten  years  past  Philemon  Ogletree 
|;a  note  on  Isham  Weaver,  which  in  January,  1861, 
to  $1,225  00.  Another  of  the  plaintiffs  testified, 
the  best  of  his  knowledge  said  note  was  xepeatedjy 
in  the  lifetime  of  Philemon  Ogletree,  and  that  after 
the  note  and  another  were  turned  over  to  Webb  to 
red  and  divided  for  the  purpose  aforesaid.  Webb 
thia  note  as  a  renewed  note  after  said  $500  00  was 
bgr  said  division ;  and  when  this  witness  called  on 
WaaTefi  recently,  he  admitted  to  witness  that  he  had 
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known  for  years  that  his  name  was  on  said  note;  said  that 
John  S.  had  fraudulently  used  his  name,  and  that  he  would 
not  pay  the  note,  adding  that  if  this  was  the  only  one  he 
might  pay  it,  but  as  there  were  others  he  would  let  the  Conrt 
decide  the  matter.  John  Webb  testified  that  when  he  called 
on  Isham  Weaver  for  the  purpose  of  having  the  note  renewed 
and  divided  into  two,  he  said  "go  and  see  John;" be  saw 
John,  and  in  a  day  or  two  John  brought  him  this  note  and 
the  other  for  tiie  religious  society,  signed  as  was  the  old  note. 
John  S.  was  then  good,  and  Isham  made  no  impression  on 
Webb  that  his  name  was  not  his  genuine  signature.  It  was 
shown  that  before  Isham  Weaver  ever  denied  the  genuin^ 
ness  of  the  signature,  John  S.  had  left  the  State. 

The  Court  charged  the  jury  that  a  party  may  bind  himself 
to  an  unauthorized  act  of  another,  either  by  express  or  im- 
plied ratification.  Express  ratification  is  when  a  party  adopts 
and  confirms  an  unauthorized  act  of  another,  and  assumes 
the  liability  thus  created  by  a  positive  promise,  and  thb 
relates  back  to  the  original  transaction.  Implied  ratificatioo 
arises  when  the  party  sought  to  be  charged  with  an  unautko^ 
ized  act,  is  informed  of  it  and  does  not  repudiate  it,  buti^ 
quiesces  in  and  does  not  dissent  from  it  for  any  length  otii^ 

The  jury  found  for  the  plaintiffs  for  the  principal  m 
interest  on  the  note  and  costs. 

A  new  trial  was  moved  for,  upon  the  grounds  that  the  vtf- 
diet  was  unsupported  by  the  evidence,  and  because  said  <toS* 
was  hypothetical,  and  therefore  calculated  to  mislead  tb 
jury.    The  new  trial  was  refused,  and  that  is  assigned  as  errof* 

Clark  &  Pace,  for  plaintiff  in  error. 

A.  B.  SIMMS,  J.  J.  FiX)yD,  for  defendants.  §** 

Brown,  C.  J. 

The  evidence  submitted  to  the  jury  in  this  caseaiNi': 
that  John  8.  Weaver  had  been  using  the  name  of  hia  A^ 
Isham  Weaver,  for  years,  on  his  own  notes^  and  that  tfcil"*^ 
was  known  to  Isham  Weaver.    But  he  took  no  st^iv^a  1 
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this  use  of  his  name^  and  gave  no  notice  to  any  one  interested 
that  it  was  not  authorized  by  him.  When,  in  the  language 
of  Isham  Weaver,  John  Webb  did  call  on  him  and  John  S. 
Weaver  for  some  twelve  or  fifteen  hundred  dollars,  and 
wanted  the  note  divided  into  two,  in  order  that  he,  Webb, 
might  turn  over  some  fiv^  hundred  dollars  to  some  religious 
society,  he  told  Webb  to  go  to  John  S.  Weaver.  He  does 
not  pretend  that  he  even  intimated  to  Webb  that  the  note 
was  not  genuine,  or  that  he  was  not  bound  to  pay  it.  Webb 
went  to  John  S.  Weaver  as  he  was  directed,  who  told  him 
all  was  right,  to  make  the  calculation,  and  he  would  have  it 
arranged  as  he  wished,  and  in  a  day  or  two  he  returned  to 
him  the  two  notes  signed  with  the  names  of  himself  and  his 
father,  for  an  amount  equal  to  the  note  he  had  presented  to 
Isham  Weaver;  and  Isham  Weaver  admits  ]n  his  testimony 
that  the  note  now  sued  on  is  dated  about  the  time  of  the  call- 
on  him  by  Webb,  when  he  directed  him  to  see  John  S. 
Weaver.  When  this  note  was  presented  to  Isham  Weaver 
for  payment  by  Mr.  Simms,  the  attorney,  he  swears  that  he 
would  have  told  Simms  that  the  note  was  not  his  act,  but  it 
involved  his  son,  and  he  was  ashamed. 

We  think  the  jury  were  authorized  by  the  evidence  to  find 
that  John  S.  Weaver  had  authority  to  sign  the  name  of  his 
&ther  to  the  note,  or  if  not,  that  the  father,  by  his  conduct, 
ratified  the  act  of  the  son  done  without  authority,  and  made 
it  his  own  act  and  deed,  and  that  he  will  not  now  be  heard 
to  deny  its  validity,  when,  by  his  conduct,  he  has  induced 
others  to  act  upon  the  belief  that  all  was  right.  Mr,  Chitty, 
in  his  treatise  on  Bills  of  Exchange,  page  27,  lays  down  the 
rule  as  follows:  "A  person  may  become  drawer,  indorser  or 
acceptor,  not  only  by  his  own  immediate  act,  bur  also  by  that 
of  his  agent  or  partner.  When  a  party  insists  that  his  name 
has  been  fi^rged  he  may  resist  the  payment  at  law  or  file  a 
bill  in  equity.  If  he  intend  to  resist  the  payment  he  should 
immediately,  afler  hearing  his  handwriting  has  been  imitated, 
give  public  notice,  cautioning  persons  from  taking  bills  or 
notes  with  his  name  thereon  without  first  applying  to  him.'' 

In  fiarber  vs.  Gingell,  3  Esp.  N.  P.  C,  page  60,  it  was 
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held  as  follows :  ^'  Action  against  the  defendant  as  aooeptor, 
who  proved  that  the  acceptance  was  forged  by  Taylor,  the 
drawer,  in  answer  to  which  it  was  proved  that  the  defeodaot 
had  been  connected  in  business  with  Taylor^  and  that  he  had 
paid  several  bills  drawn  as  the  present,  by  Taylor,  and  to 
which  Taylor  (as  it  was  supposed)'  had  written  the  accept- 
ance. And  Lord  Kenyon  held,  that  this  was  an  anairer  to 
the  case  of  forgery  set  up  by  the  defendant ;  for  though  he 
might  not  have  accepted  the  bill,  he  had  culopted  the  OKept- 
anoe  and  thereby  made  himself  liable  to  pay  the  bill''  See 
Chitty  on  bills,  page  31  note.  Section  2166  of  the  Code  de- 
clares that :  *'  A  ratification  by  the  principal  relates  back  to 
the  Act  ratified,  and  takes  effect  as  if  originally  authorisei 
A  ratification  may  be  express  or  implied  from  the  acts  or 
ailenoe  of  the  principal." 

As  Isham  Weaver  was  silent  when  the  note  was  presented 
to  him  by  Webb,  and  said  nothing  to  notify  Webb  that  tbe 
note  he  held  and  presented  on  him  and  John  S.  Weaver,  wis 
not  genuine  as  to  him,  but  referred  him  to  John,  who  prompt- 
ly agreed  to  divide  the  note  and  give  the  two  smaller  Dotes 
as  desired,  and  soon  after  brought  the  notes,  with  the  Dine 
of  himself  and  his  father  upon  them,  we  think  this  sile&ce 
misled  Webb  and  caused  him  to  accept  the  new  notes  for  the 
old  one,  and  to  give  further  time,  when  if  the  truth  had  been 
told,  he,  or  those  whom  he  represented,  would  most  probaW/ 
have  taken  steps  to  secure  the  amount  while  John  S.  Weaver 
had  property.     Under  the  state  of  facts  made  by  this  record 
and  the  authorities  referred  to,  we  are  of  the  opinion  that  tbe 
Court  below  did  not  err  in  refusing  to  set  aside  this  verdict, 
and  grant  a  new  trial. 

Judgment  affirmed. 
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5focH  Steadman,  plaintiff  in  error,  vs.  James  P.  Simmons, 

defendant  in  error. 

The  granting  or  refusing  a  continuance,  is  a  matter  in  the  sound  dis- 
:retion  of  the  Court,  and  that  discretion  will  not  be  controlled  by  this 
Dourt  except  in  ca-ses  of  manifest  abuse. 

The  Relief  Act  of  1868  does  not  apply  to  contracts  made,  or  notes 
pven  on  settlement  of  accounts  since  first  June,  1865,  and  it  is  not 
BiTor  in  the  Court  to  rule  out  the  evidence  offered  to  support  the  usual 
relief  pleas,  when  filed  tOianote  so  made  since  June,  1865. 
A  defendant  when  sued  may  acknowledge  service,  and  waive  copy, 
[>rocess  and  filing  in  office  before  the  session  of  the  Court,  and  he  will 
lot  afterwards  as  against  the  plaintiff*,  be  heard  to  object  that  the  wrii 
vaa  not  filed  twenty  days  before  Court. 

It  is  not  error  in  the  Court  when  the  jury  return  an  informal  verdict, 
;o  permit  the  counsel  for  the  plaintiff  in  whose  favor  it  is  found,  to 
irrite  out  a  proper  form  in  accordance  with  their  intention,  in  their 
presence  and  in  the  presence  of  the  Court,  and  the  opposing  counsel. 
But  if  counsel  for  defendant  objects,  and  the  Court  sends  the  jury 
tAck  to  their  room  to  make  the  calculation,  and  put  their  verdict  in 
brm,  and  they  do  so^  and  find  interest  on  the  principal  sum  in  favor 
i  the  plaintiff,  when  he  does  not  claim  interest,  the  Couri  may,  by 
■rder,  allow  the  plaintiff  to  write  off  the  interest  and  sign  judgment 
1^  the  principal  sum  only,  without  interest. 

Jl^  this  Court  is  satisfied  from  the  record  and  facts  of  this  case,  that 
defence  set  up  to  these  notes  was  intended  for  delay  only  and  that 
case  was  brought  to  this  Court  for  that  purpose,  we  award  to  the 
intiflf  in  the  judgment  rendered  in  the  Superior  Court  against  the 
ndant,  the  sum  of  $758  55  damages,  being  ten  per  cent,  upon  the 
unt  of  the  judgment  rendered  in  favor  of  plaintiff  in  the  Court 
w. 

itinnance.     Practice.   Damages.   Before  Judge  Green. 
Superior  Court.     September  Term,  1869. 

the  7th  of  June,  1866,  Steadman  delivered  to  Sim- 

his  two  promissory  notes,  by  one  of  which  he  promised 

Simmons  or  bearer  $7,000  00  twelve  months  after 

'aad  by  the  other  of  which  he  promised  to  pay  Simmons 

rer  $800  00  one  day  after  date.     On  the  small  note 

lan  paid  $114  50  on  the  19th  of  September,  1866Jhuid 

on  the  1st  of  November,  1866.    Simmons madeobt 

ion  against  Steadman  on  said  notes,  and  on  the  10th  of 

r,  1869,  Steadman,  in  writing,  acknowledged  service 
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of  the  petition,  waived  copy,  process  and  filing  in  office  before 
Court.  It  averred  that  the  notes  were  given  for  a  tract  of 
land  therein  described,  for  which  Simmons  gave  Steadmao 
his  bond  for  titles,  and  no  interest  was  claimed. 

Steadman  plead  the  general  issue,  and  that  the  considera- 
tion of  said  notes  were  old  notes  and  settlements  of  aooouuta 
made  prior  to  June,  1865,  during  the  war,  when  Confederate 
currency  was  greatly  depreciated ;  part  of  this  was  for  stock 
in  the  Gwinnett  Manufacturing  Company,  in  1862,  daring 
which  year  such  currency  was  depreciated  to  two  to  three  for 
one  in  specie ;  part  for  the  purchase  of  a  slave  in  1863  for 
$1,500  00  or  $1,600  00,  and  the  balance  was  for  other  trans- 
actions, when  such  currency  was  of  but  little  value,  and  that 
after  the  war  Simmons  made  the  calculations,  and  he,  Stead- 
man, made  the  notes  sued  upon,  relying  upon  Simmons'  state- 
ment as  to  the  correctness  of  the  amount.     Further,  he  desired 
the  benefit  of  the  "Relief  Law  of  1868,''  wished  the  priceof 
the  slave  taken  off,  and  the  remainder  of  the  notes  reduced 
according  to  said  law.     This  was  verified  by  Steadman  at 
March  Term,  1869.     At  the  succeeding  term  said  cause  was 
called  for  trial.     Steadman  was  away,  and  his  counsel  moved 
for  a  continuance.     They  stated  that  Steadman  intended 
being  at  Court  and  defending  this  cause,  that  his  family;  the 
last  week,  said  be  would  return  in  time,  and  it  was  supposed 
he  was  sick.     They  produced  a  letter  from  Steadman,  fif^ 
Ehode  Island,  in  which  he  said  :     "Yesterday  (17th  Septem- 
ber, 1869,)  I  had  seven  teeth  extracted,  was  put  to  sleefH 
etc.    On  Monday  I  will  send  you  the  excuse  for  not  attend- 
ing Court.     I  couldn't  go  to  see  the  man  to-day,  thooghl 
am  much  better  than  I  expected  I  should  have  been."  Tb? 
said  they  had   telegraphed   him,  and  hourly  expected  0 
answer,  and  were  looking  for  the  excuse  promised  hf^ 
letter,  and  doubted  not  that  he  was  sick ;  that  they  could  10^ 
well  go  to  trial  without  his  presence,  which  was  easeotial^ 
necessary  for  the  defense. 

The  Court  refused  to  continue  th^  cause.  They  then  arfP 
a  postponement  till  they  could  hear  from  him,  bat  thki* 
refused. 
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Plaintiff's  couoeel  read  the  declaration^  and  tendered  the 
es  in  evidence.  Defendant's  counsel  then  objected  to  pro- 
ling  because  that  was  not  the  trial  term  of  the  cause,  said 
t  never  having  been  filed  in  office.  On  the  declaration 
;  an  entry  by  the  Clerk  that  it  was  ^' filed  at  and  during 
rch  Term,  1869,"  but  it  was  not  dated.  The  Court  over- 
Mi  the  objection.  They  then  offered  to  show  that  the 
Laration  was  never  handed  to  the  Clerk  until  during  Sep- 
ber  Term,  1869.  The  Court  would  not  allow  them  to 
lish  the  evidence.  The  note  was  read  in  evidence. 
>efendant's  counsel  offered  to  show,  by  A.  B.  Simms,that 
I  notes  were  given  for  land,  of  which  Simmons  was  still  in 
session,  and  over  which  he  was  exercising  acts  of  owner- 
p.  This  was  objected  to  because  it  was  not  according  to 
plea.  The  objection  was  sustained.  They  then  offered 
amend  the  plea  and  swear  to  it,  defendant  being  out  of 
t  State.  Plaintiff's  counsel  objected,  that  their  verification 
i  only  allowed  when  defendant  resided  out  of  the  county, 
le  objection  was  sustained.  They  then  introduced  plaintiff, 
in  stated  that  both  of  said  notes  were  given  for  land,  of 
idi  he  was  still  in  possession,  having  given  a  bond  for 
|k.  Plaintiff's  counsel  moved  to  rule  oift  this  evidence, 
it  was  irrelevant  under  the  plea.  Defendant's  coun- 
risted  that  under  the  averment  in  the  declaration,  and 
lea  of  the  general  issue,  the  evidence  was  admissible. 
^Court  refused  to  rule  out  the  evidence.  Defendant's 
d  then  said  they  would  withdraw  the  witness  and  all 
simony,  and  claimed  that  they  were  entitled  to  con- 
le  argument,  because  they  had  given  in  no  evidence, 
irt  ruled  that  plaintiff's  counsel  were  entitled  to  con- 
^the  argument.  The  Court  charged  the  jury  that  if 
lieved  from  the  testimony  that  Steadman  made  the 
ley  should  find  for  plaintiff  for  principal,  interest  and 
The  jury  returned  "for  plaintiff  for  principal,  interest 
1^  deducting  the  credits."  Plaintiff's  counsel  pro- 
change  the  form  of  the  verdict,  and  wrote  out 
'before  the  jury,  on  the  declaration,  which  was  signed 
lan.    Defendant's  counsel  objecting  to  this,  the' 
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Court  ordered  the  jury  to  return  to  the  jury-room  aod  make 
a  verdict.  Before  they  left,  plaintiff  slated  that  he  did  not 
daim  any  interest,  ''as  that  was  not  the  agreement"  The 
jury  retired,  and  returned  a  verdict  for  plaintiff  for  $8,834  SS, 
with  costs.  Plaintiff  asked  the  Court  to  allow  him  to  take 
an  order,  remitting  part  of  the  recovery,  and  entering  judg- 
ment for  only  $7,585  50  and  costs.  This  was  allowed  over 
the  objection  of  defendant's  counsel,  and  the  judgment  was 
entered  for  the  last  named  sum. 

It  is  claimed  that  each  of  said  rulings  against  the  defend- 
ant was  erroneous,  and  that  for  them  and  the  remark  aod 
conduct  of  plaintiff  as  to  the  change  of  the  verdict|  a  new  trial 
should  be  had. 

A.  B.  SiMMS,  Clark  &  Pace,  for  plaintiff  in  error,  cited 
as  to  continuance,  15th  Ga.  R.,  306 ;  21st,  576 ;  27th,  411; 
28th,  1 83 ;  37th,  307 ;  Constitution  of  1868,  Art.  5,  sec  % 
par.  3 ;  as  to  the  filing  of  the  writ,  Irw.  Code,  sees.  3257, 
3262;  13th  Ga.  R,  217;  I6th,  194. 

James  P.  Simmons,  for  himself,  asked  for  damages  upofl 
the  ground  tha|  the  cause  was  brought  up  for  delay. 

Brown,  C.  J. 

1.  After  a  careful  examination  of  this  record,  we  are  fli^ 
isfied  there  was  no  such  abuse  of  his  discretion  by  the  Jwff 
who  tried  this  case,  in  .the  Court  below,  as  will  authoriiei* 
to  reverse  the  judgment  and  order  a  new  hearing,  because bl 
refused  to  grant  the  continuance  upon  the  showing  nM^ 
The  granting  or  refusing  to  grant  a  continuanoe,  is  a  vf^ 
within  the  sound  discretion  of  the  Court;  and  thatdiafl^ 
tion  will  not  be  controlled  in  this  Court,  so  long  as  it  is  1^ 
manifestly  abused. 

2.  "We  see  no  error  in  the  judgment  of  the  Court  in  lil^ 
enoe  to  the  evidence.    There  was  legally  no  plea  ezoefl^M 
general  issue  in  this  case,  which  undw  section  3406  flfV 
Code  is  considered  as  filed  in  all  cases  which  are 
the  first  term.    The  special  plea  alleges  that  the 
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executed  since  tfune,  1865,  in  settlement  of  various  dealings 
and  accounts,  between  the  plaintiff  and  defendant  during  the 
war,  and  defendant  claims  the  benefit  of  the  Relief  Act  of 
1868. 

In  the  case  of  8mUh  vs.  Belk  et  oZ.,  decided  at  this  term, 
we  held  that  a  note  given  in  1866,  in  renewal  of  a  former  note 
fi)r  a  debt  due  prior  to  June,  1865,  is  a  new  contract,  and  is 
not  embraced  in  the  Act  known  as  the  Relief  Law  of  1868, 
and  that  it  was  not  error  in  the  Court  below  to  order  the 
pleas  filed  under  the  Relief  Act  stricken,  if  they  do  not  con- 
tain matter  good  as  a  defence,  under  the  laws  applicable  to 
contracts  made  since  June,  1865.     That  decision   controls 
this  case,  and  it  was  not  error  in  the  Court  to  refuse  to  hear 
evidence  under  a  plea  which  was  not  applicable  to  the  case  at 
bar.     I  dismiss  this  part  of  the  case  with  the  remai^k,  that 
no  evidence  was  offered  to  prove  that  any  part  of  the  con- 
sideration of  this  note  was  a  slave,  or  the  hire  of  a  slave. 
On  the  contrary,  Colonel  Simmons,  the  plaintiff,  when  intro- 
duced by  the  defendant,  testified  that  both  notes  were  given 
tor  land. 

3.  It  was  objected  by  the  defendant,  that  the  then  term  of 
^e  Court,  was  not  the  judgment  term,  but  dlly  the  appear- 
anoe  term  of  the  case,  as  the  declaration  was  not  filed  twenty 
days  before  the  last  term  of  the  Court.  Upon  the  declara- 
tiao  was  an  acknowledgment  in  these  words,  ^'service  ac- 
knowledged, copy,  process,  and  filing  before  Court  waived, 
February  10th,  1869,"  which  was  signed  by  the  defendant 
It  vas  insisted  by  counsel  for  plaintiff  in  error,  that  a  defend- 
ant cannot  waive  the  time  of  filing  the  declaration  in  office. 
Ab  between  him  and  the  plaintiff,  at  least,  we  see  no  reason 
^"7  he  may  not  waive  the  filing  twenty  days  before  Court. 
Id  this  case,  the  service  was  acknowledged  and  the  time  of 
filing'  iiiraived  on  the  10th  of  February,  and  the  Court  did 
B<>t  *it;,  till  the  third  Monday  in  March,  more  than  twenty 
*^y^  ^fter  the  waiver  was  made;  which  shows  that  this  was 
lot  ar^  effort  to  make  a  case,  brought  after  the  expiration  of 
•"^  Return  day,  returnable  to  the  first  term  of  the  Court, 
whiclx  as  against  third  persons  could  not  be  done. 
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4.  The  jury  returned  an  Informal  verdict,  and  the  Court 
permitted  counsel  for  plaintiff,  in  presence  of  the  Court,  and 
of  the  counsel  for  the  other  party,  to  write  out  the  proper 
form  of  a  verdict  in  conformity  to  the  intention  of  thejoiy. 
But  on  objection  being  made  to  this  by  the  counsel  for  the 
detendant,  the  Court  sent  the  jury  back  to  their  room  to 
make  the  calculation,  and  write  their  own  verdict,  which 
after  some  delay,  they  did,  and  returned  it  into  Court    The 
plaintiff  stated,  that  he  did  not  claim  interest  on  the  princi- 
pal sum  sued  for;  but  the  jury  found  for  him  both  principal 
and  interest.     He  then  moved  to  be  permitted  to  writeoff  the 
interest  and  take  a  judgment  for  the  principal,  found  by  the 
jury  without  interest.     The  Court  passed  an  order  allowing 
this  to  be  done,  and  this  is  complained  of.     We  see  no  error 
in  this.     If  a  jury  by  mistake  or  otherwise,  fend  more  than 
the  plaintiff  claims,  there  is  no  reason  for  setting  aside  the 
verdict  and  granting  a  new  trial,  if  the  plaintiff  will  write 
off  the  excess  and  take  a  judgment  for  the  sum  to  which  be 
is  justly  entitled. 

There  were  other  points  raised  during  the  progress  of  this 
case,  which  we  deem  it  unnecessary  to  notice.  After  an  at- 
tentive considention  of  the  case  made  by  this  record,  we  are 
satisfied  that  there  exists  no  legal  defence  to  these  notes,  and 
that  this  case  was  brouglit  to  this  Court  for  delay  only.  ^^ 
therefore  feel  it  to  be  our  duty  to  award  to  the  plaintiff  in  the 
Court  below,  against  the  defendant,  the  sum  of  seven  hundred 
and  fifty-eight  dollars  and  fifty-five  cents  damages,  bring  tes 
per  cent,  upon  the  amount  of  the  judgment  rendered  in  favtf 
of  the  plaintiff  in  the  Superior  Court.  We  are  satisfied  fi«0 
close  observation  that  cases  are  not  unftequently  brought  op 
by  bill  of  exceptions  simply  for  delay.  As  we  are  anwillinj 
to  throw  impediments  in  the  way  of  parties  who  in  goodf^ 
invoke  the  judgment  of  this  Court  for  the  protection  w 
enforcement  of  their  rights,  we  have  been  rductaot  tOtK* 
ercise  the  power  given  us  by  the  Code  to  award  dutt^ 
against  parties  who  have  brought  their  cases  here  for  !■' 
adjudication.  But  we  find  in  practice  that  notbingii^ 
garded  as  settled  by  the  decisions  of  this  Court    WlMtfW 
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there  is  any  considerable  sum  of  money  or  much  feeling  in- 
volved in  a  case,  no  matter  how  well,  or  how  often,  the  prin- 
ciples governing  it  have  been  settled  or  decided,  the  case  id 
brought  here,  and  the  ingenuity  of  learned  counsel  is  relied 
upon,  to  draw  some  hair-splitting  distinction,  between  the 
former  decisions  of  the  Court,  and  the  one  at  bar,  which  will 
at  least  protect  the  client  against  a  judgment  for  damages, 
and  afford  him  the  necessary  delay.  In  view  of  this  growing 
evil  and  of  the  vast  increase  of  litigation  springing  out  of  it, 
we  feel  constrained  to  change  the  practice  in  this  particular. 
We  shall  not,  therefore,  in  future  hesitate  to  award  damages, 
when  we  are  satisfied  thai  the  questions  involved  in  the  case, 
are  governed  by  well  settled  rules  of  law  which  are  known 
and  well  understood  generally,  by  intelligent  members  of  the 
legal  profession.  We  feel  that  this  is  due  alike  to  the  Courts, 
and  to  parties  who  are  burdened  and  annoyed  by  vexatious 
and  unfounded  litigation. 
Judgment  affirmed. 


WiLL,iAM  R.  Phillips,  plaintiff  in  error,  v«.  William  T. 

Williams,  defendant  in  error. 

1.  nnder  section  3183  of  the  Code,  it  is  error  for  the  Jirdge,  in  his 
charge  to  the  jnrj,  to  express  or  intimate  an  opinion  as  to  what  has 
or  has  not  been  proved,  and  it  is  the  duty  of  this  Court  to  grant  a  new 
trial  when  such  error  is  committed,  whether,  in  its  opinion,  substantial 
jostice  has  or  has  not  been  done  by  the  verdict.  The  statute,  which 
18  imperative  and  must  be  obeyed,  denies  to  the  Supreme  Court  the 
discretion  in  this  matter  in  sustaining  a  verdict  rendered  in  accordance 
with  the  jnstice  of  the  case,  which  it  has  in  other  cases,  of  immaterial 
eirors  in  the  charge  of  the  Judge  in  the  Court  below. 

2.  It  is  error  in  the  Court  to  instruct  the  jury  that  the  witness  who  has 
the  most  interest  in  noticing  and  remembering  the  facts  about  which 
he  testifies,  is  to  be  preferred. 

8.  When  property  sold  is  to  be  delivered  on  payment  of  the  purchase- 
money,  and  the  vendee  tenders  it  in  compliance  with  the  contract,  the 
title  to  the  property  vests  in  the  purchaser.  The  mles  relative  to  ten- 
der, in  its  legal  sense,  as  applicable  to  a  debt,  do  not  apply  to  an  offer 
to  pay  for  goods  purchased. 
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4.  The  sale  in  this  case  was  a  contract,  to  which  the  Scaling  Ordinance 
of  1865  is  applicable,  and  the  parties  had  the  right  to  give  evidence  to 
the  jury  of  the  kind  of  currency  in  which  payment  was  to  be  made, 
the  yalae  of  the  currency  at  any  time,  and  the  value  of  the  cotton  sold 
at  any  tinuj  together  with  the  admissions  and  condact  of  both  parties 
to  the  transaction,  and  all  the  facts  and  circumstances  connected  with 
it ;  and  it  was  the  province  of  the  jury,  when  the  case  was  fairly  sob* 
mitted  to  them,  to  adjust  the  equities  between  the  parties  in  accord* 
ance  with  the  power  vested  in  them  by  the  Ordinance  above  referred  to. 

Confederate  contract.  Tender.  Charge  of  the  Court. 
Before  Judge  Bigby.  Meriwether  Superior  Court.  Aogast 
Term,  1870. 

Phillips'  petition  against  Williams  averred  sabsiantiaily 
that  in  said  county,  in  1863,  he  bargained  with  Williams  for 
thirty-two  thousand  pounds  of  ginned  cotton,  at  twenty-six 
cents  per  pound,  payable  in  Confederate  treasury  notes ;  that 
he  paid  8l;000  00  in  such  currency  in  cash,  and  agreed  to 
give  him  his  note  for  the  balance,  payable  in  such  curreocj, 
and  to  furnish  bagging  and  rope  for  packing  the  cotton, 
Williams  agreeing  to  gin  and  pack  the  cotton,  and  keep  it 
forhim,  and  deliver  it  upon  demand ;  that  he  furnished  the 
rope  and  bagging,  and  gave   Williams  his  note  for  soch 
balance,  $7,320  00,  on  the  22d  of  August,  1863,  pursoiot 
to  said  contract;  that  he  had  offered  to  pay  his  said  note  in 
1864,  in  such  currency,  and  that  Williams  would  notddiver 
the  cotton.     By  amendment  there  was  a  count  in  trover  for 
said  cotton,  averring  the  conversion  to  have  occafred  on  thf 
1st  of .  November,  1865.    The  defendant  plead  the  geocitl 
issue,   that  Phillips  had  refused  to  comply  with  his  part  (/ 
the  contract;  that  it  was  agreed  that  Williams  shonldkef 
the  cotton  as  security  till  said  note  was  paid ;  that  Phillf* 
refused  to  pay  the  note,  and,  after  due  notice,  Williams  nH 
the  cotton ;  that  it  brought  less  than  was  due  on  the  oA 
and  the  note  was  plead  as  set-off. 

On  the  trial  there  was  no  dispute  as  to  the  fiust  of  theh>^ 
gain,  or  of  its  main  terms,  except  as  hereinafter  stated,  tt 
note  was  taken,  due  one  day  aft;er  its  date,  'Mn  GonfttetK 
treasury  notes,  or  the  circulating  medium  of  the  conttff 
when  paid,  for  value  received."    Phillips  testified  li*** 
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igned  a  paper  in  blank,  to  be  filled  up  when  Williams  should 
ind  out  the  exact  weight  of  the  cotton,  with  express  orders 
0  his  agent  to  fill  it  up  "  payable  in  Confederate  treasury 
totes."  The  agent  testified,  that  when  he  delivered  the  note 
te  added  the  words,  **  or  other  circulating  medium  of  the 
ountry,  when  paid,"  at  the  request  of  Williams,  supposing 
t  meant  the  same  thing  as  **  payable  in  Confederate  treasury 
lOtes,"  and  that  Williams  at  the  time  told  him  that  the  note 
ras  to  be  paid  in  Confederate  treasury  notes.  He  also  tes« 
ified,  that  at  that  date  cotton  was  worth  twenty-five  or 
wenty-six  cents  per  pound,  and  afterwards  went  up  to  from 
ighty  cents  to  one  dollar  per  pound  in  such  currency.  Phil- 
ips and  two  other  vntnesses  testified  to  offers  to  pay  Wil- 
bun^  the  Confederate  treasury  notes  at  several  times  during 
be  war,  and  to  demands  for  the  cotton  made  since  the  war, 
lad  to  William.^  refusal  to  accept  the  payments,  or  to  make 
jhe  delivery.  It  was  also  shown,  that  since  1863  said  cotton 
MS  taxed  by  the  Confederate  States  as  Phillips'  cotton,  and 
Biat  Phillips  paid  the  tax. 

Williams  testified,  that  when  the  trade  was  made,  cotton 
las  selling  for  forty  cents  per  pound  in  Confederate  currency, 
hd  that  he  sold  on  a  credit  at  twenty-six  cents  per  pound 
kpressly  to  get  the  chance  of  a  better  currency,  and  that  it 
(to  understood  tliat  it  would  not  be  paid  till  after  the  war, 
U  that  he  did  not  agree  to  have  it  paid  off  in  Confederate 
notes;  he  said  he  was  to  hold  the  cotton  till  the 
was  paid^  and  that  Phillips  never  made  any  demand  for 
11  after  the  war,  and  then  absolutely  refused  to  pay  the 
in  gold  or  greenbacks,  which  was  then  the  circufating 
urn  of  the  country ;  that  he  offered  to  deliver  it  to  Phil- 
after  the  war,  when  it  was  worth  forty-three  cents  per ' 
in  United  States  currency,  if  Phillips  would  pay  his 
in  said  currency,  but  Phillips  refused  to  do  it,  and 
be  treated  the  trade  as  repudiated,  and  sold  the  cotton 
than  the  face  of  said  note;  he  denied  all  statements 
t  with  these  statements.     Pending  Phillips'  exam- 
it  became  necessary  to  fix  a  date.     This  he  did  by 
to  a  letter  received  by  him  from  his,  Phillips',  clerk 
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as  to  sliipping  the  rope  and  bagging  to  Williams, 
taining  the  account  of  the  bagging  and  rope,  which  Williams 
testified  was  correct,  and  this  paper  was  offered  in  evidence 
by  Phillips'  counsel,  but  the  Court  ruled  it  oat. 

Defendant's  counsel  offered  the  evidence  of  Williams'  wifc^ 
to  show  what  she  had  heard  Phillips  and  his  agents  saj  to 
her  husband,  and  him  say  to  them,  touching  the  demand  and 
payment  of  the  notes,  etc.  Phillips'  counsel  objected  be- 
cause she  was  Williams'  wife,  but  the  objection  was  over- 
ruled, and  the  evidence  went  to  the  jury. 

The  Court  charged  the  jury,  among  other  things,  as  is 
shown  by  the  motion  for  new  trial  and  the  assignment  of 
errors.  The  jury  found  for  Phillips  only  $300  00  and  costs. 
His  counsel  moved  for  a  new  trial  upon  the  grounds  tW 
the  Court  erred  in  rejecting  said  letter  addressed  to  Phillips, 
in  allowing  Mrs.  Williams'  evidence  to  go  to  the  jury,  and 
in  charging  as  follows :  1st.  If  the  contract  was  a  contraci 
usually  called  a  Confederate  contract,  that  is,  a  contract  to 
be  discharged  in  Confederate  money,  then  plaintiff  might 
malcc  a  tender  of  Confederate  money,  and  if  the  defendant 
refused  to  receive  it,  the  note  would  be  discharged;  the  ten- 
der must,  however,  be  a  legal  tender ;  it  must  be  a  tender 
in  accordance  with  the  terms  of  the  contract,  an  uneonditiowl 
tender,  a  continuing  tender;  the  money  must  be  placed  in 
such  condition  that  the  creditor  could  accept  it  at  any  time, 
otherwise  the  effect  of  the  tender  is  only  to  suspend  the 
interest  from  the  date  of  the  tender.  2d.  That  if  the  con- 
tract was  that  the  note  was  to  be  discharged  in  the  circulating 
medium  of  the  country,  when  paid,  and  that  it  was  not  to  be 
paid  until  after  the  close  of  the  war,  then  a  tender  in  Con- 
'federate  money  would  be  no  tender  at  all.  He  must  have 
made  the  tender  in  pursuance  of  the  agreement,  and  if,  ate 
the  time  of  payment  arrived,  he  failed  to  pay  it,  it  was  oooh 
petent  for  the  defendant  to  request  plaintiff  to  pay  the  vfM, 
and  take  the  cotton,  and  if  the  plaintiff,  after  the  request  wtf 
made  for  such  payment,  delayed  or  refused  to  make  thepiy' 
ment  within  a  reasonable  time,  the  defendant  would  havetke 
right  to  sell  the  cotton  and  pay  himself.     3d.  If  youbdiere, 
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be  evidence,  that  the  contract  was  made  when  cotton 
)rth  from  forty  to  forty-five  cents  per  pounds  and  that 
ant  was  to  receive  but  twenty-six  cents  per  pound,  that 
be  strong  evidence  that  the  note  was  not  to  be  paid  in 
erate  money,  but  in  a  different  circulating  medium, 
hat  as  to  credibility,  that  witness  is  to  be  preferred 
IS  the  most  interest  in  noticing  and  remembering  the 
>  which  he  testified. 

des  these  there  were  several  grounds  founded  upon 
1  surprise  of  Phillips  at  various  points  in  the  testimony 
liams.  But  these  are  not  necessary,  as  this  Court  does 
tice  them.  The  other  grounds  were,  that  the  verdict 
rongly  and  decidedly  against  the  weight  of  the  evi- 
etc.  The  new  trial  was  refused,  and  error  is  assigned 
»ch  of  said  grounds.  The  Judge  also  charged  the 
lat  if  defendant  sold  the  cotton  to  plaintiff,  and  accept- 
ntiff's  note  in  payment  of  the  purchase-money  as  an 
e  payment,  then  the  title  to  the  cotton  vested  in  the 
B;  and  the  defendant  held  the  cotton  afterwards  as 
S^Q  bailee,  and  defendant  was  bound  to  deliver  the 
on  demand,  and  if  he  refused  to  deliver  it,  a  right  of 

jrucd  to  the  plaintiff  for  the  cotton.     2nd.  If  plain- 
jianded  the  cotton,  it  must  have  been  an  absolute 

without  conditions  or  qualifications.     These  also 

led  as  error. 

[AM  DouGHERfY,  P.  L.  Mynatt,  for  plaintiff  in 

I,  if  the  sale  was  complete,  title  passed — 1st  Par.  on 

;  4  B.  c&  C,  948 ;  13th  Penn.  St.  R.,  146 ;  14th 

>,  413;  6th  Dana,  48;  Ch.  on  C,  374, 375;  Smith 

\,  432;  34th  Ga.  R.,  234;  if  so,  the  charge  as  to 

»nder  Was  error — Smith  on  C,  431  and  notes;  it 

to  comply  and  not  a  tender — 5th  Ga.  R.,  171 ; 

L,  135,  137 ;  it  was  too  uncertain  a  charge — 16th 

.;  21st  Ga.  R.,  310;  it  was  hypothetical— 36th 

;  the  charge  as  to  defendant's  right  to  sell  the 

wrong — Smith  on  C,  433;  it  was  error  to  say  so 

'strong  evidence" — 12  Ga.  R.,  261;  defendant's 

XXXIX — 39. 
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wife  was  incompetent — Gr.  on  Ev.,  sec.  334;  Irw.  Code,  sec 
3744 ;  the  charge  as  to  conflicting  witnesses  was  wrong — Irw. 
Code,  sec.  3820 ;  1st  Starkie  on  Ev.,  518. 

Peeples  &  Stewart,  for  defendant,  replied,  verdicts  are 
not  lightly  set  aside— llth  Ga.  R,  203;  2l8t,  261;  22d, 
211;  25th,  217;  26th,  524,  560 ;  19th,  503;  18th,  13;  29th, 
227;  29th,  365;  30th,  112;  the  cotton  being  held  as  collat- 
eral, defendant  had  a  right  to  sell  after  notice — Add.  on  C, 
263-4 ;  2  Tenn.  R,  63 ;  5th  John.,  410 ;  2  H.  Blackstone, 
316;  Smith  on  C,  432-3;  Hilliard  onS.,  222. 

Brown,  C.  J. 

One  important  point  iu  controversy  in  this  case  vts^ 
whether  the  cotton  was  to  be  paid  for  in  Confederate  trea- 
sury notes,  or  whether  it  was  to  be  paid  for  after  the  war,  io 
the  then  currency  of  the  country.  Upon  this  part  of  the 
case  the  Court  charged  the  jury  as  follows:  "  If  you  believe 
from  the  evidence  that  the  contract  was  made  when  cottoo 
was  worth  forty  or  forty-five  cents  per  pound,  and  that  de- 
fendant was  to  receive  only  twenty-six  cents  per  pound,  that 
would  be  a  strong  circumstance  to  show  that  the  note  was  not 
to  be  paid  in  Confederate  money."  This  amounts  to  a  charge, 
that,  if  the  jury  believe  that  a  particular  fact  is  establishel 
by  the  evidence,  a  certain  other  fact  naturally  or  necessarilv 
follows,  or  at  least  it  is  an  intimation  by  the  Court  of  an  opin- 
ion, that  if  the  one  fact  is  established  the  other  is  proved. 
We  do  not  pretend  to  say  that  the  one  fact  might  not  veiy 
naturally  be  taken  as  proved  when  the  other  has  been  estab- 
lished. But  we  say  the  Court  had  no  right  so  to  instruct  tte 
jury,  or  to  intimate  any  such  opinion.  Section  3183  of  tk 
Code  says :  "  It  is  error  for  any  or  either  of  the  Jnd|^ 
of  the  Superior  Courts  of  this  State,  in  any  case^  whetbff 
civil  or  criminal,  or  in  equity,  during  its  progress,  or  iohis 
charge  to  the  jury,  to  express,  or  intimate,  his  opinion,  as  to 
what  has  or  has  not  been  proved,  or  as  to  the  guilt  of  tk 
accused,  and  should  any  Judge  of  said  Court  violate  thepn^ 
visions  of  this  section^  such  violation  shall  be  held  bf  the 
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!ine  Court  to  be  error,  and  the  decision  in  such  case  re- 
1,  and  a  new  trial  granted  in  the  Court  below,  with 
lirections  as  the  Supreme  Court  may  lawfully  give." 
was  urged  by  the  counsel  for  the  defendant  in  error, 
his  Court  has  decided,  that  it  will  not  grant  a  new  trial 
eh  errors  in  the  charge  of  the  Court  below  as  are  im- 
ial,  when  substantial  justice  has  been  done  by  the  ver- 
ind  that  this  case  is  embraced  within  that  ruling.  \^e 
not  The  Code  is  imperative,  that  when  this  error  has 
X)mmitted  a  new  trial  shall  be  granted.  It  matters  not 
ler  the  expression  or  intimation  of  the  opinion  by  the 
i  as  to  what  has  been  proved  be  supported  by  the  evi- 
or  not,  or  whether  it  was  in  &ct  injurious  to  (he  party 
t^  the  result  is  the  same.  The  only  question  for  us  to 
ler  is,  did  the  Judge  express  or  intimate  an  opinion,  as 
bat  had  or  had  not  been  proved.  If  so,  a  new  trial 
be  granted. 

We  think  the  charge  of  the  Court,  that  a  witness  who 
lie  most  interest  in  noticing  and  remembering  the  facts 
^  which  he  testifies,  is  to  have  the  preference,  was  calcu- 
|o  mislead  the  jury,  though  it  may  have  been  qualified 
ibsequent  part  of  the  charge.  It  would  have  been 
[^to  have  instructed  the  jury,  that  as  between  witnesses 
credible^  they  should  give  the  most  weight  to  the  tes- 
of  him  who  has  the  best  means  of  knowing  the 
the  least  inducement  to  misstate  or  pervert  diem, 
this  had  been  an  action  of  assumpsit  or  debt  on  a 
►ry  note,  the  charge  of  the  Court  as  to  the  tender 
\t  have  been  objectionable.  But  it  was  an  action 
>n-delivery  of  the  cotton  which  plaintiff  claims  he 
from  the  defendant,  which  was  to  be  delivered 
for.  If  the  plaintiff's  theory  of  the  case  be  the 
le,  and  we  think  it  was,  the  tender  amounted  only 
on  his  part  to  comply  with  the  terms  of  the  pur- 
not  to  an  offer  to  pay  a  debt  which  he  was  bound 
mdently  of  any  act  to  be  done  by  the  defendant, 
therefore,  that  the  portion  of  the  charge  in  which 
instructed  that  it  must  be  a  '^continuing  tender,'' 
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aod  that  it  must  be  placed  in  such  a  condition  that  the  credi- 
tor could  accept  it  at  any  time,  otherwise  the  effect  of  the 
tender  is  only  to  abate  the  interest  from  the  date  of  the  tender, 
was  not  applicable  to  the  case  before  the  Court.     We  think 
this  view  is  sustained  by  the  decision  in  the  case  o{ Biggm 
V8.  Pace,  5  Georgia,  175.     In   that  case   the  Court  saj-s: 
"  Was  Biggers  bound  under  the  proof  in  this  case  to  make 
what  might  be  considered  a  strictly  technical  tender  in  order 
to  maintain  this  suit?    We  think  not.     The  delivery  of  the 
corn  and  the  payment  of  the  money,  were  to  be  done  at  the 
same  time.     They  were  concurrent  conditions  to  be  simol- 
taneously  performed.     And  the  doctrine  is,  that  if  one  pirtr 
is  ready  and  willing  and  offers  to  perform,  and  the  other  will 
not,  the  first  is  discharged  from  performance  of  his  part  aod 
may  maintain  an  action  against  the  other." 

In  the  conflict  of  testimony  which  we  find  in  this  reconJ, 
we  do  not  undertake  to  say  what  sort  of  currency  shooM 
have  been  offered  by  Philli|w,  or  when  it  should  have  been 
offered,  in  compliance  with  his  part  of  the  contract,  to  give 
him  a  right  of  action  against  Williams  for  non-compliance  1 
on  his  part.  We  only  say  that  the  title  to  the  cotton  vested 
in  Phillips  when  the  particular  cotton  sold  was  desigoateA 
and  identified  as  the  lot  embraced  in  the  contract  and  when 
Phillips  offered,  if  he  ever  did,  to  pay  the  amount  agreed 
upon  in  the  durrency  intended  by  the  parties  to  the  contrtd — ^ 
We  think  the  Court  should  have  so  instructed  the  jury, 
left  th€;m  to  apply  the  evidence  and  say  whether  the  i 
of  the  contract  had  been  complied  with  by  the  plaintiff. 
80,  the  title  to  the  cotton  vested  in  him,  otherwise  it  did 

4.  But  in  either  view  of  this  case  the  contract  was  stil^— 
what  we  commonly  call  a  Confederate  contract     It  was 
during  the  war,  and  within  the  period  of  time  cov^ 
what  is  known  as  the  Scaling  Ordinance  of  the  Conventioi^^ 
of  1865,  and  it  matters  not  whether  the  title  to  thecottoc^ 
vested  in  Phillips  or  remained  in  Williams,  or  whether thii 
is  properly  an  action  on  the  case  for  damages  for  the  ooft' 
delivery  of  the  cotton,  or  an  action  of  trover  for  its  recoverr, 
the  Ordinance  still  applies.    In  either  case  the  parties  bau 
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ight  to  give  in  evidence  to  the  jury  the  kind  of  eur- 
in  which  the  payment  for  the  cotton  was  to  be  madci 
he  value  of  it  at  any  time,  and  the  value  of  the  cotton 
y  time,  together  with  all  the  admissions  and  acts  of  the 
*8,  and  all  the  other  facts  and  circumstances  connected 
the  whole  transaction  from  first  to  last^  and  it  was  the 
and  duty  of  the  jury  acting  under  the  evidence,  after 
tg  the  case  fully  and  fairly  submitte<l  to  them  by  the 
*  to  adjust  the  equities,  the  whole  equities^  between  these 
s. 

we  have  laid  down  the  rule  governing  the  wife's  testi- 

under  the  Act  of  1866,  in  the  ease  of  Jackson  vs.  Jack- 

lecided  at  this  term,  we  deem  it  unnecessary  to  repeat 

•e. 

t  the  judgment  be  reversed,  and  a  new  trial  be  granted. 


'C  T.  Dodd,  plaintiffs  in  error,  vs.  Thomas  C.  May- 
I  SON,  defendant  in  error. 

»ipt  in  full  against  a  merchant's  account  is  not  conclusive  evi- 

of  a  full  settlement  between  the  parties  and  may  be  rebutted  by 
»ry  evidence  that  an  item  in  the  account  was  lefl  out  by  acci- 

listake,  or  the  like. 

the  receipt  was  given  by  the  book-keeper,  after  reference  to  the 

and  it  was  aflerwards  claimed  that  a  barrel  of  sugar,  which 

delivered  by  the  Clerk  to  the  defendant,  was  left  oat  by  mis- 

kuse  the  entries  upon  the  blotter  for  the  day  on  which  it  was 

had  not  been  transferred  to  the  ledger,  and  the  defendant 

paid  for  the  sugar,  when  he  got  it,  and  both  members  of  the 

all  their  clerks,  swore,  each,  that  he  did  not  pay  it  to  him, 

ledger  was  admitted  in  evidence  without  objection,  and  the 

offered  their  blotter  in  evidence,  in  corroboration  of  their 

r,  to  show  that  the  barrel  of  sugar  was  charged  upon  it,  and 

'keeper  was  ready  and  offered  to  swear  that  the  entry  was  made 

le  the  sugar  was  delivered  :     Held,  That  it  was  error  in  the 

reject  the  blotter,  and  refuse  to  let  it  go  in  evidence  to  the 

Verdict  contrary  to  evidence.     Before  Judge 
'alton  Superior  Court.    May  Term,  1869. 
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P.  &  G.  T.  Dodd  sued  Majson,  in  the  Justice's  Coart,  for 
the  price  of  a  barrel  of  sugar.     Mayson  obtained  a  verdict, 
and  an  appeal  was  entered.     On  the  appeal  trial,  Mr.  Howell, 
one  of  plaintiff's  clerks,  testified  to  the  sale  of  the  sugar,  its 
price  and  the  date  of  the  sale.     What  the  date  was,  does  not 
appear.     Mayson  then  testified,  that  at  said  time  he  bought 
the  sugar  and  a  barrel  of  flour,  but  upon  second  thought 
concluded  not  to  take  the  flour,  had  it  put  back,  and  then 
went  to  the  railing  enclosing  the  book-keeper's  desk,  and 
saying,  "  here,  I  will  pay  you  for  the  sugar,"  laid  down  the 
money  on  the  railing  and  walked  out;  that  a  few  days  afte^ 
wards  Howell  presented  plaintiff's  account  against  him, which 
had  stood  for  some  time,  but  because  it  was  not  full,  had  no 
items,  credit,  etc.,  he  did  not  pay  it,  but  asked  Howell  to  have 
the  book-keeper  make  it  out  in  full ;  after  that,  he  went  to 
the  store  and  the  book-keeper  presented  his  account:    "To 
balance  on  merchandize  to  date,  18th  April,  1867,  $12  70," 
and  he  paid  it  and  took  it  receipted ;  he  said  he  did  not  re- 
member who  was  inside  said  railing  at  the  time  of  the  first 
payment,  though  several  men  were  there,  nor  could  he  swear 
that  the  attention  of  any  one  of  them  was  given  to  his  leaving 
the  money  there.  Said  receipt  was  read  in  evidence.  In  rebut- 
tal the  book-keeper  testified  that  Mayson  did  not  pay  him, 
that  the  receipt  was  for  entries  from  the  ledger,  and  that  the 
sugar  was  not  in  it,  because  it  had  not  been  posted  from  the 
blotter  into  the  ledger.     They  then  offered  in  evidence  the 
blotter  and  ledger.     The  ledger  was  allowed  but  the  blotter 
was  rejected.     This  blotter  showed  on  the  date  of  said  salet 
barrel  of  flour  and  one  of  sugar  charged  to  Mayson  with  in 
erasure  of  the  flour,  and  plaintiff  offered  to  show  by  the  book* 
keeper  that  he  made  these  entries  and  this  erasure  on  the  blot- 
ter at  the  time  of  the  sale,  and  made  the  erasure  because  Howell 
told  him  Mayson  would  not  take  the  flour.     This  evideoee 
was  rejected.     Said  plaintiffs  and  each  of  thdr  other  derb 
testified  that  Mayson  never  paid  either  of  them  for  thesogtr* 

The  Justice  charged  the  jury,  that  Mayson's  puttiogthe 
money  on  the  railing,  would  be  no  payment  unless  begi^ 
the  money  to  plaintifls,  or  one  of  their  clerks  or  agents^  in 
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SQch  a  way  that  such  person  saw  the  money,  and  understood 
that  it  was  in  payment.  The  jury  found  for  the  defendant. 
Plaintiffs'  counsel  sued  out  a  certiorari,  averring  that  the 
Justice  erred  in  rejecting  said  evidence,  and  because  the  ver- 
dict was  strongly  and  decidedly  against  the  weight  of  the 
evidence.  The  Judge  below,  afler  argument  had,  dismissed 
the  certiorari,  and  that  is  assigned  as  error. 

HiLLY£R  &  Brother,  for  plaintiff  in  error,  cited  25th 
Ga.  R.,  586-7-8-9. 

L.  J.  Glenn  &  Son,  for  defendant,  cited,  as  to  disturbing 
verdicts,  Irwin's  Code,  sec.  3666;  20  Ga.  R.,  50;  37th,  102, 
188,  235,  258,  459;  36th,  246,  332,  595;  29th,  628 ;  38th 
129;  30th,  690;  20th,  365;  Irwin's  Code,  sec.  3724,  bs  to 
admissibility  of  blotter,  etc.,  and  25th  Ga.  R.,  568,  as  to  de 
minimis  lex  non  curat. 

Brown,  C.  J. 

1.  It  is  a  well  settled  rule  of  law  that  a  receipt  in  full  of 
a  merchant's  account  is  not  conclusive,  but  it  may  be  rebutted 
by  evidence  which  satisfies  the  Court  and  jury  that  an  item 
of  the  account  was  left  out  by  accident,  mistake,  or  the  like. 

2.  It  was  not  denied  in  this  case  that  the  receipt  in  full 
was  genuine,  and  was  given  by  the  book-keeper  of  the  plain- 
tiffs. But  it  was  insisted  that  it  was  given  under  a  misap- 
prehension of  the  facts,  and  that  a  barrel  of  sugar  which 
was  not  embraced  in  the  account,  to  which  the  receipt  was 
intended  to  apply,  was  left  out  by  mistake,  growing  out  of 
the  fact  that  the  entries  upon  the  blotter  of  the  day  on  which 
the  sugar  was  delivered  had  not  been  transferred  to  the  ledger. 
The  defendant  swore  that  when  he  got  the  sugar,  he  went 
to  the  railing  around  the  book-keeper's  desk,  near  the  door, 
and  saying,  "  here,  I  will  pay  you  for  the  sugar,"  he  laid  the 
money  on  the  railing  and  came  out.  On  cross-examination 
he  stated  that  he  eould  not  remember  who  were  there  at  the 
book-keeper's  desk  when  he  laid  the  money  on  the  railing ; 
there  were  several  men  inside  the  railing,  near  the  desk. 
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but  he  could  not  name  one  of  them,  and  oould  not  swear 
positively  that  the  attention  of  any  inan  connected  with  the 
house  of  plaintiffs  was  called  to  the  money  when  he  laid  it 
on  the  railing. 

To  rebut  this  evidence  of  payment,  as  well  as  the  receipt, 
each  of  the  partners  of  the  firm,  and  all  their  clerk%  were 
sworn  as  witnesses  for  plaintiff,  and  each  testified  that  defend- 
ant did  not  pay  him  for  the  barrel  of  sugar.     The  book- 
keeper (Mr.  Ford)  swore  that  the  items  in  the  receipted 
account  were  taken  from  the  ledger,  and  that  the  reason  the 
item  of  one  barrel  of  sugar  did  not  appear  on  the  acooaot 
was,  because  that  item  had  not  been  posted  from  the  blotter 
to  the  ledger.     The  ledger  was  then  tendered  in  evidence  to 
show  that  at  the  time  the  receipt  was  given  to  defendant  the 
sales  of  the  day  on  which  the  barrel  of  sugar  was  shown  to 
have  been  bought,  had  not  been  posted  from  the  blotter  to  the 
ledger.     The  correctness  of  the  entries  being  sworn  to  by 
Ford,  the  book-keeper,  the  Court  permitted  the  ledger  to  go 
in  evidence  to  the  jury.     Plaintiffs  then  offered  in  evidence 
the  blotter  to  show  that  on  the  day  on  which  the  barrel  of 
sugar  was  shown  to  have  been  bought,  there  was  upon  it  an 
entry  of  a  barrel  of  sugar  and  a  barrel  of  flour,  and  that  the 
item  of  one  barrel  of  flour  was  erased  with   red  ink,  and 
offered  to  prove  by  Ford  that  the  entry  was  made  at  the  tlau 
the  goods  were  purchased ;  that  he  first  entered  the  two  items, 
the  barrel  of  flour,  and  the  barrel  of  sugar,  that  a  moment 
or  two  after  he  made  the  entry,  Howell,  the  salesman,  told 
him  the  barrel  of  flour  had  bieen  returned,  and  he  immediately 
drew  a  red  ink  mark  across  tlie  item,  ''one  barrel  of  floor." 
The  Court  ruled  out,  both  the  blotter  and  this  evidence  of 
Ford,  as  to  the  time  when  the  entry  was  made,  and  refused 
to  permit  the  jury  to  consider  either.      We  think  this  wis 
error. 

No  objection  had  been  made  to  the  introduction  of  the 
ledger,  on  tlie  ground  that  plaintiffs  had  not  shown  that  they 
kept  correct  books,  and  it  had  gone  in  evidence  to  the  juiy> 
The  blotter  was  the  book  of  "original  entries,"  and  we  cw 
see  no  reason  why  the  ledger  should  have  been  admitted  and 
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the  blotter  excluded.  Indeed,  we  think  both  should  have 
gone  to  the  jury,  together  with  the  evidence  of  all  the  wit- 
nesses who  bad  been  sworn,  and  that  Ford  should  have  been 
permitted  to  testify  as  to  the  time  when  the  entry  was  made 
upon  the  blotter  and  the  circumstances  under  which  it  was 
made,  in  connection  with  his  statement  that  he  did  not  receive 
payment  for  the  barrel  of  sugar  at  that  or  any  other  time. 

As  the  question  in  dispute  in  this  case  was,  whether  the 
sugar  was  paid  for  on  delivery,  and  the  evidence  was  in 
conflict,  I  see  no  reason  why  the  entry  made  by  the  book- 
keeper upon  the  blotter  at  the  time  of  the  purchase  was  not 
admissible  in  corroboration  of  the  evidence  of  the  salesman 
and  book-keeper,  as  part  of  the  res  gestce.  In  any  event,  we 
are  all  agreed  that  the  Justice's  Court  erred  in  rejecting  the 
evidence,  and  the  Superior  Court  erred  in  dismissing  the 
certiorari.  We  therefore  reverse  the  judgment  of  the  Supe- 
rior Court,  and  direct  that  a  new  trial  be  ordered  in  the 
Justice's  Court. 

Judgment  reversed. 


C.  Wallace,  Superintendent  Western  and  Atlantic  Railroad, 
plaintifi^  in  error,  va,  John  T.  AlfOrd,  defendant  in  error. 

1.  The  State  is  not  liable  for  coDtracts  made,  or  acts  done,  or  property 
seized,  by  the  officers  commanding  the  Federal  armies,  or  by  persons 
appointed  by  them,  daring  the  occupation  of  her  territory,  or  any  part 
thereof,  prior  or  subsequent  to  the  surrender,  till  a  Provisional  Got- 
emor  had  been  appointed  for  her  by  the  President  of  the  United  States, 
and  he  had  entered  upon  the  discharge  of  the  duties  of  his  office. 

2  The  Western  and  Atlantic  Railroad  is  not  liable  to  pay  for  cross-ties 
taken  from  a  citizen  and  used  in  the  reconstruction  of  the  road,  by  a 
person  appointed  by  General  Wilson  to  superintend  and  repair  the 
road,  prior  to  the  appointment  of  Provisional  Governor  Johnson, 
unless  the  State  assumes  such  liability  by  Act  of  her  Legislature,  or  by 
some  agent  duly  authorized  by  the  Legislature  to  assume  the  liability 
for  her.  A  ratification  of  the  acts  of  such  officer,  acting  under 
authority  of  the  United  States,  by  a  subsequent  Governor  or  superin- 
tendent, without  legislative  sanction,  would  not  bind  the  road  or  the 
SUte. 
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8.  The  repair  of  the  Western  and  Atlantic  BaQroad  and  the  rebvQdingof 
portions  of  it,  by  order  of  General  Wilson,  to  open  oommmiicatioii 
with  the  West,  to  obtiun  supplies  for  the  large  cavalrj  force,  with  which 
for  a  time,  he  occupied  and  controlled  the  State,  is  ''matter  of  pablic 
knowledge,''  of  which,  as  well  as  of  the  pablic  history  of  milittrj 
operations  in  the  Stat«,  the  Coarts  will  take  jadicial  notice. 

4.  The  title  to  personal  property  taken  by  aathority  of  the  United  Sutei 
for  pablic  use,  vests  in  the  United  States,  and  if  such  propeitr,  after 
it  was  seized,  was  used  for  the  repair  of  the  Western  and  Atlantic 
Kailroad  for  military  purposes,  the  person  for  whom  it  was  taken  moil 
look  to  the  United  States,  and  not  to  the  State  for  compensakioB, 
unless  the  State  has  subsequently  assumed  the  responsibility. 

Army  seizures,  eta  Western  and  Atlantic  Railroad,  etc. 
Demurrer.  Decided  by  Judge  Pope.  Fulton  Superior 
Court,  May  Term,  1869. 

The  petition  of  Alford  against  Wallace,  as  Superintendent 
of  the  Western  and  Atlantic  Railroad,  contained  the  follow- 
ing averments :  On  the  20th  of  May,  1865,  •*  when  one 
John  W.  Glenn  was,  by  appointment  of  General  J,  C.  Wil- 
son, (commanding  the  armies  of  the  United  States  in  the 
State  of  Georgia,  and  being  then,  de  fdcto,  the  Chief  Execo- 
tive  authority  therein)  the  Superintendent  of  the  Western 
and  Atlantic  Railroad,  he,  the  said  Glenn,  being,  then  and 
there,  to-wit :  at  Atlanta,  in  the  county  aforesaid,  in  the  ac- 
tual and  undisputed  discharge  of  the  duties  of  said  office,  and 
having  full  control  of  all  the  property  and  servants  of  arid 
railroad,"  being  the  same  servants,  for  the  space  of  two  years, 
employed  by  George  D.  Phillips,  former  Superintendent,  con- 
tinuing under  Glenn  their  accustomed  duties,  in  obedience  to 
the  orders  of  Glenn,  said  servants  took  cross-ties,  worth  $425, 
which  belonged  to  Alford,  and  put  them  into  the  bed  of  said 
railroad  for  use  and  service  therein,  and  that  on  the  2Sthof 
September,  1865,  when  said  railroad  was  turned  over  to  tk 
civil  authorities,  the  cross-ties  were  still  of  said  value,  tod 
were  being  so  used,  and  yet  said  Wallace,  on  the  15th  of 
February,  1867,  refused  either  to  give  up  said  cross-ties  or 
to  pay  for  them. 

A  second  count  was  trover,  for  the  same  tics,  in  the  naoal 
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form,  charging  Wallace,  as  Superintendent,  with  having  con- 
verted them  on  said  day  in  1867.  The  first  count  was  amend- 
ed by  averring  that  Glenn'is  said  appointment  was  lawful, 
necessary  and  proper,  that  Glenn,  while  acting  as  de  /ado 
Superintendent,  with  the  other  servants  of  said  railroad,  re- 
built said  road  from  Atlanta  to  Marietta  (it  having  been  de- 
stroyed by  the  contending  armies,)  repaired  the  wells  and 
cisterns,  built  temporary  shops  at  Atlanta,  ''in  the  name  and 
service  and  for  the  use  of  the  State,*'  at  a  cost  of,  say,  $50,000 
in  procuring  material  and  labor  from  many  persons,  includ- 
ing Alford,  a  portion  of  which  sum,  say  $35,000  was  ad- 
vanced by  the  United  States,  and  the  claims  of  such  of  said 
persons  as  were  unpaid  (including  Alford)  were  referred  to 
the  State  of  Georgia  for  payment  when  the  road  should  be 
retanled  to  said  State  and  had  not  been  adjusted  at  that  time, 
to-wit:  when,  in  September,  1865,  said  road  was  turned  over 
to  the  civil  authorities  under  James  Johnson,  Provisional 
Grovemor;  that  then,  "  the  State  received  said  railroad  and 
took  the  benefit  of  the  repairs  done  on  the  same  by  said  Glenn 
and  other  servants  as  aforesaid,  including  the  use  and  service 
of  said  cross-ties,  and  refunded  to  the  said  United  States  the 
several  sums  advanced  by  them  as  aforesaid,  to  pay  various 
items  of  expenses  incurred  under  said  Glenn,  going  to  make  up 
said  sum  of  thirty-five  thousand  dollars,  and  the  said  defend- 
ant used  and  appropriated,  to  the  service  of  the  same,  a  very 
large  quantity  of  lumber,  belting,  paints  and  oils,  hardware 
and  other  materials"  of  the  value  of,  say  five  thousand  dol- 
lars, "bought  by  said  Glenn,  for  the  service  of  said  road,'* 
paid  for  the  offices  rented  by  said  Glenn,  and  paid  a  large 
number  of  the  servants  hired  by  Glenn,  and  said  defendant 
''with  a  full  knowledge  of  the  facts  aforesaid,  ratified  and 
confirmed  the  agency  of  said  Glenn  and  other  servants  of 
the  road,  which  ratification  was  made  by  Provisional  Gover- 
nor Johnson,  and  the  Superintendent  and  servants  and  em- 
ployees under  him,  and  the  said  ratification  was  reaffirmed, 
and  the  acts  of  said  Glenn,  as  Superintendent  of  said  railroad, 
recognized  and  satisfied  by  each  Executive  of  the  State  and 
each  Superintendent  of  said  road  from  that  time  down  to 
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and  including  the  present  Executive  of  the  State  and  Super- 
intendent of  said  road,  and  the  several  Executives  and  Super- 
intendents aforesaid  recognizing  said  Glenn  as  Supcrinteodent 
of  said  road  by  adopting  acts  and  contracts,  as  such/'  in  the 
original  and  amended  petition  described,  by  means  whereof 
Wallace,  as  Superintendent,  became  liable  to  pay  Alford  for 
said  cross-ties. 

The  defendant's  counsel  said  this  petition  was  insufficient 
in  law,  because  it  did  not  state  what  were  the  acts  of  the  rat- 
ification of  the  various  ofBoers  of  the  State  mentioned ;  be- 
cause Glenn  was  not  Superintendent  of  the  Western  and  At- 
lantic Railroad,  and  had  no  authority  to  bind  it  by  his  acts, 
and  because  the  various  officers  mentioned  had  no  authority 
to  ratify  tlie  acts  of  John  W.  Glenn,  and  for  other  minor 
reasons  in  the  record,  but  not  pressed  here.  The  deomrrer 
was  overruled  and  this  is  assigned  as  error. 

P.  L.  Mynatt,  for  plaintiff  in  error,  said  Glenn  was  not 
Superintendent.  Irw.  Code,  sec.  972.  Said  officers  could 
not  ratify  his  acts  so  as  to  sustain  this  suit,  Walker  vs.  Spul- 
lock,  23  Ga.  R.,  436;  Dobbins  vs.  P.  &  A.  R  R.  Co.,  37 
Ga.  R.,  260. 

HiLLYER  &  Bro.,  L.  J.  Gabtrell,  for  defendant,  cited 
Vattel's  L.  of  N.,  389 ;  Reconstruction  Acts,  as  to  the  offi- 
cers of  W.  &  A.  R.  R.,  and  their  powers,  Irw's  Code,  sees. 
972-977  inclusive,  982  to  985  inclusive,  986  to  990  Incla- 
sive,  991  to  996  inclusive;  as  to  de  facto  officers,  Irw'sCode, 
sea  120,  3711,  9th  Mass.  R.,  231 ;  9th  Wend.,  17 ;  5th 
Wend.,  231 ;  3  John.,  431 ;  15th  Mass.,  170-180 ;  Andrews' 
R.,  263;  23  Cal.  R.,  314;  assumpsit  is  implied  from  use  of 
the  cross-ties  and  refusal  to  pay  for  them,  15th  Ind.  R.,  142; 
18th  Maine  R.,  15;  38th  N.  H.,  431;  5th  Peck,  488;  4 
Mass.,  515;  2  Peters,  144,  and  cases  cited;  2d  Am.  L. Cases, 
746,  and  cases  cited  ;  6th  Maine,  391 ;  10th  Maine,  429;  lltb 
Maine,  371;  12th  Maine,  162;  11  Barr,  252;  2nd  RedCon 
Railways,  115 ;  2  Wallace,  645 ;  14  Barb.,  662 ;  1  Hill,  176; 
2nd  Kerwan,  170;  17th  Vermont,  533;  as  to  ratifioitiofl, 
Irw's  Code,  sees.  2158,  2168 ;  1st  Kelly,  428 ;  7th  Oancb, 
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300;  19th  John.,  ^9;  Story  on  Agency,  242,  244,  253  ;  12th 
N.  H.  R,,  236-7;  2lst  Wend.,  296;  19th  Peck,  511 ;  13th 
Ga.  R.,  46;  assent  of  corporations,  1  Peck,  297  ;  21  Wend., 
296;  12  Wheat,  64-70,  74 ;  19  Peck,  511 ;  14th  John.,  119; 
Grant  on  Cor.,  305 ;  Story  on  Agency,  sec.  53,  250,  251 ;  7 
Simm's  Chan.,  337;  1  MylneA  Craig,  650. 

Brown,  C.  J. 

The  demurrer  admits  all  the  allegations  in  this  declaration 
that  are  well  pleaded.  The  substance  of  the  allegations  is, 
that  General  Wilson,  while  he  occupied  the  State  as  military 
commander,  with  his  forces,  on  the  20th  of  May,  1865,  which 
was  during  the  period  between  the  surrender  and  the  appoint- 
ment of  Provisional  Governor  Johnson,  by  the  President, 
appouited  Major  Glenn  to  take  charge  of  the  Western  and 
Atlantic  Railroad,  as  Superintendent,  and  to  repair  the  same, 
and  that  the  old  oflScers  and  servants  who  werer  on  the  road 
under  George  D.  Phillips,  former  Superintendent,  remained 
\n  position  under  Major  Glenn;  that  Glenn  sent  an  engine 

£  ad  cars  to  DeKalb  county,  and  seized  a  large  lot  of  cross- 
es, the  property  of  the  plaintiff,  and  carried  them  and  laid 
lem  down  on  the  road  bed,  where  they  still  were  in  possession 
the  road  at  the  commencement  of  this  action,  as  good  as 
ten  taken  from  the  plaintiff,  and  that  the  road  keeps  them 
id  refuses  to  pay  for  them.     It  is  also  alleged,  that  the  Uni- 
States  government  paid  some  $35,000  of  the  amount  ex- 
ided  or  falling  due,  during  the  time  the  road  was  controlled 
Major  Glenn,  which  the  State  refunded,  and  that  all  the 
juent  Superintendents  of  the  road,  and  Governors  of 
State,  have  ratified  the  acts  of  Major  Glenn,  etc.   *But 
18  no  allegation  that  the  Legislation  has  recognized  or 
ified  the  acts  of  Major  Glenn  to  any  extent  beyond  the  pay- 
its  already  ipade. 

Tnder  this  stute  of  facts,  is  the  road  liable  to  pay  for  the 

-ties  taken  from  the  plaintiff?     We  think  not.     While 

'admit  the  liability  of  the  State,  the  more  especially  in 

'of  her  repeated  acts  of  ratification,  to  pay  all  debts 

feed  by  Provisional  Governor  Johnson,  appointed  for 
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her,  by  the  President  of  the  United  IStates,  we  deny  her  lia- 
bility for  contracts  made,  or  acts  done,  or  property  seized  by 
the  officers  commanding  the  Federal  armies,  or  persons  ap- 
pointed by  them,  during  the  occupation  of  her  territory  or  anj 
part  thereof,  prior,  or  subsequent  to  the  surrender  of  the  Con- 
federate armies,  till  a  Provisional  Governor  had  been  ap- 
pointed for  her,  by  the  President,  and  he  had  entered  upon 
the  discharge  of  the  duties  of  his  office.     The  contraiy  doc- 
trine would  make  the  State  liable  to  pay  for  all  damages 
done  to  citizens,  by  General  Sherman's  army,  while  he  oocapied 
the  State  with  a  hostile  force,  and  for  all  cotton  burnt  by  his  or 
General  Wilson's  forces,  and  for  all  property  taken  and  used  by 
them,  when  they  did  not  pretend  to  act  for  the  State,  or  as  her 
agents  or  officers,  but  as  officers  of  the  United  States,  in  hos- 
tility to  the  State. 

2.  As  the  State  Road  is  the  property  of  the  State,  fld  its 
incomes  are  part  of  her  revenue,  we  hold  that  the  road  is 
not  liable  for  the  lot  of  cross-ties  mentioned  in  this  declan- 
tion  unless  the  State  by  her  Legislature,  or  by  some  agent 
authorized  by  the  Legislature,  has  assumed  such  liability. 
No  ratification  of  the  acts  of  a  military  commander  or  li 
servants  done  under  such  circumstances,  which  may  hire 
been  made  by  the  Superintendent  of  the  road,  or  the  Ei*" 
cutive  of  the  State,  can  bind  the  State,  and  make  this  a 
debt  due  by  her,  unless  the  Executive  or  Superintendeittf 
authorized  by  proper  legislation  to  make  such  ratification* 
If  the  Governor  or  Superintendent  may  bind  the  State  bf 
Such  ratification  without  authority  from  the  Legislature,  tb? 
may  bind  her  for  all  losses  incurred  by  the  action  of  tk 
Federal  armies  in  the  State,  which  position  will  hardly  k 
seriously  urged.  It  is  said  in  the  argument  that  there  10* 
a  contract  between  the  State  and  the  Federal  goTemment,l!f 
which,  after  the  appointment  of  Provisional  Governor  Jol** 
son,  the  road  was  turned  over  to  the  State  and  she  agrH" 
to  pay  the  Government  certain  sums  expended  on  them 
etc.  If  so,  the  State  is  bound  by  her  agreement,  if  madilf 
competent  authority,  and  if  she  agreed  to  pay  this  daii^' 
any  other,  she  is  liable  and  bound  to  meet  her  oUigalili' 
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good  faith.  Hfer  liability  in  such  case  would  grow,  not  out 
of  the  nature  of  the  transaction,  but  out  of  the  contract.  But 
no  such  contract  is  shown  by  this  record,  and  therefore  no 
such  liability  appears  in  this  case. 

3.  It  is  part  of  the  public  history  of  the  times  that  Gen- 
eral Wilson,  in- May,  1865,  occupied  and  controlled  the  State 
with  a  large  cavalry  force,  and  that  the  supplies  in  the  State 
were  so  far  exhausted  by  the  ravages  of  war,  and  the  arafts 
made  by  the  two  armies,  which  had  for  months  confronted 
each  other  upon  her  territory,  that  it  was  a  military  ne- 
cessity for  him  to  repair  the  Western  and  Atlantic  Rail* 
road  as  speedily  as  possible,  and  thereby  re-opcn  commu- 
nication with  the  West,  whence  he  might  draw  necessary 
supplies.  This  is  a  "  matter  of  public  knowledge  "  of  which, 
as  well  as  of  the  public  history  of  military  operations  in  the 
State,  the  Courts  will  take  judicial  notice.  In  re-opening 
the  road.  General  Wilson  was  not  the  agent  of  the  State,  nor 
was  it  his  object  to  serve  the  State.  He  was  an  officer  of  the 
United  States,  in  command  of  a  portion  of  its  army,  and  he 
acted  under  its  authority  alone,  and  for  the  promotion  of  its 
objects. 

4.  The  order  given  to  General  Wilson  by  the  Government 
to  open  the  road,  carried  with  it  the  authority  to  take  and 
use  such  private  property  as  might  be  necessary  for  that 
purpose.  The  cross-ties  taken  from  the  defendant  in  error, 
were  personal  property,  and  were  suitable  and  necessary. 
When  they  were  seized  by  the  agent  of  the  Government,  the 
title  vested  in  the  United  States,  and  that  Government  and 
not  the  State  became  liable  to  pay  just  compensation  to  the 
owner.  I  understand  this  to  be  the  ruling  of  the  Courts  of 
the  United  States  in  reference  to  all  property  seized  by  the 
army  for  the  Government  during  the  war.  The  case  of 
Coolidge  V8.  Guthrie,  tried  in  the  United  States  Circuit  Court 
for  the  Southern  district  of  Ohio,  was  an  action  of  trover  for 
the  recovery  of  a  lot  of  cotton  or  its  value.  The  plaintiff 
was  a  citizen  of  Arkansas,  and  his  cotton  was  seized  in  1862 
by  General  Curtis,  commanding  an  army  of  the  United 
States^  who,  at  the  time,  held  possession  of  the  town  of 
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Helena,  in  said  State.  The  cotton  was  seixed  on  (arms  in 
the  neighborhood  of  Helena,  and  brought  into  that  place, 
and  there  sold  to  the  defendant,  who  took  it  to  New  York 
and  there  sold  it.  The  case  was  tried  by  Mr.  Justice  Swayne, 
who  gave  judgment  for  the  defendant  on  the  following 
grounds : 

Furst^  that  the  Court  had  no  jurisdiction  of  the  cue,  the 
seizure  being  an  act  of  war ;  and  this  defence  was  admissible 
under  tlie  general  issue.  Second,  the  property  having  been 
seized  and  firmly  held  as  booty,  the  title  of  the  hostile  owner 
became  extinct,  and  his  remedy,  if  any,  is  against  the  Govern- 
ment, and  not  against  the  party  to  whom  it  was  sold«  Am. 
L,,  Rev.  Vol.  3,  p.  682. 

If  it  can  be  shown,  that  the  State  in  her  settlement  with 
the  United  States  government  undertook  to  settle  this  claim, 
she  is  liable;  if  not,  the  plaintiff's  claim  is  against  the  United 
States.  And  the  appeal,  if  any,  is  made  to  the  State  for  com- 
pensation, must  be  lefl  to  the  Legislature  and  not  to  the 
Courts. 

The  fact  that  the  old  officers  of  the  road,  who  had  beW 
positions  under  the  late  Superintendent,  held  on  under  Major 
Glenn,  can  make  no  difference,  as  they  had  no  control  orer 
the  road.  They  acted  under  the  military  order  of  General 
Wilson  and  not  under  the  authority  of  the  State. 

Judgment  reversed. 
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Wallace,  Superintendent  Western  and  Atlantic  Rail- 
ad,  plaintiff  in  error,  vs,  Joseph  R.  Matthews,  de- 
idant  in  error. 

len  a  party  to  a  suit  pending  makes  an  admission,  for  the  purpose 
laving  the  other  party  the  expense  and  trouble  of  getting  up  the 
lence  on  certain  points^  and  afterwards  discovers  he  has,  by  inad- 
tancc,  or  mistake,  admitted  facts  which  are  not  true  or  which  it  is 
per  for  him  to  controvert,  he  may,  by  notice  to  the  other  party  with- 
w  the  admission,  and  put  his  adversary  on  proof  of  the  facts : 
videdf  there  is  sufficient  time  after  the  withdrawal  of  the  admia- 
I  for  the  preparation  of  the  case,  and  the  other  party  has  not  been 
ired  thereby,  as  by  the  death  of  a  witness  whose  testimony  would 
e  been  taken  but  for  the  admission  or  other  like  cause, 
common  carrier  cannot  dispute  the  title  of  the  person  delivering  the 
ds  for  shipment  by  setting  up  adverse  title  in  himself,  or  in  third 
sons,  which  is  not  being  enforced  against  him. 
ben  a  person  desiring  to  ship  cotton,  soon  afler  the  termination  of 
war,  when  the  Western  and  Atlantic  Railroad  had  but  little  rolling 
sk  and  refused  to  ship  except  upon  contracts  limiting  its  liability, 
ithe  agents  of  the  connecting  line,  knowing  the  facts,  had  the  same 
i  of  receipts,  containing  a  contract  to  limit  liability,  which  were 
ii  by  the  Western  and  Atlantic  Railroad,  and  said  agents  were  also 
^ents  of  the  shipper,  who  procured  a  blank  receipt  from  them 

illed  it  up  himself,  and  carried  it  to  the  depot  agent  of  said  road, 
^got  him  to  sign  the  receipt  as  prepared  by  the  shipper,  and  to  s^ip 

»tton :     Held,  that  this  was  an  express  contract  by  which  the 

»er  as  well  as  the  road  is  bound,  as  both  parties  had  a  fair  oppor- 
to  understand  its  terms,  when  it  was  entered  into  by  them,  and 

I  acted  upon  it  and  agreed  to  be  bound  by  it. 

lence.     Common-carriers.    Before  Judge  Pope.     Ful- 
>erior  Court.     May  Term,  1869. 

le  11th  of  November,  1865,  the  Western  and  Atlao- 
road  agent  received  for  shipment  certain  cotton^  and 
refor  a  receipt,  as  follows : 

and  Atlantic,  East  Tennessee  and  Oeorgia,  Virginia 
\Tennessee,  and  Orange  and  Alexandria  Railroads. 

THROUGH  FREIGHT  LINE  CONTRACT, 
mte  by  rail  as  above,  and  per  steamer  to  New  York. 

Atlanta,  Ga.,  November  11,  1865. 
of  Elliott  &  Jarnegan,  consigned  to  Ober,  Nan- 
New  York,  the  following  described  packages,  in 
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apparent  good  order,  (contents  and  value  unknown,)  con- 
signed as  marked  in  the  margin,  to  be  transported  over  the 
line  of  this  road  to  the  Company's  station  at  its  terminus, 
and  delivered  in  like  good  order  to  the  consignees  or  owners 
at  said  station,  or  to  such  company  or  carriers  (if  the  same 
are  to  be  forwarded  beyond  said  station)  whose  line  may  be 
considered  a  part  of  the  route,  to  the  place  of  destination  of 
said  goods  or  packages,  it  being  distinctly  understood  that 
the  responsibility  of  this  Company  as  a  common-carrier  shall 
cease  at  the  station  where  delivered  to  such  person  or  carrier; 
but  it  guarantees  that  the  rate  of  freight  for  the  transporta- 
tion of  said  packages  from  Atlanta  to  New  York  shall  not 
exceed  ten  75-000  dollars  per  bale  and  charges  advanced  by 
this  company :    Provided,  that  no  carrier  or  company  form- 
ing a  part  of  the  line  over  which  said  freight  is  to  be  trans- 
ported, will  be  responsible  for  damages,  or  detention  at  its 
terminus,  or  beyond  on  any  part  of  the  line,  arising  from  any 
accumulation  or  over-pressure  of  business,  upon  the  following 
conditions :  The  owner  or  consignee  to  pay  freight  or  chaij© 
as  per  specifieil  rates  upon  the  goods  as  they  arrive.    Time 
not  guaranteed.     Freight  carried  by  this  Company  must  be 
removed  from  the  station  during  business  hours,  on  the  diy 
of  its  arrival,  or  it  will  be  stored  at  the  owner's  risk  andex- 
pense,  and  in  the  event  of  its  destruction  or  damage,  fioo 
any  cause  while  in  the  depot  of  the  Company,  it  is  agreed 
that  the  Company  shall  not  be  liable  to  pay  any  damage 
therefor.     It  is  agreed  and  is  a  part  of  the  consideration  of 
this  contract,  that  the  Company  will  not  be  responsible  fiir 
leakage  of  liquids,  breakage  of  glass  or  queensware,  the 
injury  or  breakage  of  looking-glasses,  glass  show-cases,  f^ 
ture-frames,  stove-castings  or  hollow-ware,  nor  for  injoiy  <• 
the  hidden  contents  of  packages,  nor  for  the  loss  of  vni^ 
or  otherwise,  of  grain  and  coifee  in  bags,  or  rice  in  tieM 
nor  for  the  decay  of  perishable  articles,  nor  for  diiiiigB> 
arising  to  any  article  caused  from  the  effects  of  heat  or  cA 
nor  for  the  loss  of  nuts  in  bags,  or  lemons  or  oranges  in  bsM 
unless  covered  by  canvass,  or  loss  or  damage  to  goods 
sioned   by  providential  causes^  or  by  fire  firom  any 
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whatever,  while  in  transit  or  at  stations.  The  Company  will 
not  be  responsible  for  damage  in  tobacco,  unless  it  is  proved 
to  have  accrued  during  the  time  of  its  transit  over  this  road, 
and  of  this,  notice  must  be  given  within  thirty  hours  afler 
the  arrival  of  the  same.  Freight  to  be  paid  on  the  weight 
by  the  Company^s  scales.  This  Company  not  responsible 
for  accidents  or  delays  from  unavoidable  causes.  The  re- 
sponsibility of  this  Company  as  carriers  to  tei^minate  on  the 
delivery  of  the  freight  as  per  this  bill  of  lading  to  the  com- 
pany whose  line  may  be  considered  a  part  of  the  route  to  the 
place  of  destination  of  said  goods  or  packages.  In  the  event 
of  the  loss  of  any  property  for  which  the  carriers  may  be 
responsible  under  this  bill  of  lading,  the  value  or  cost  of 
the  same  at  the  point  and  time  of  sliipment,  is  to  govern  the 
settlement  for  the  same.  And  in  case  of  loss  or  damage  of 
any  of  the  goods  named  in  this  bill  of  lading,  for  which  this 
Company  may  be  liable,  it  is  agreed  and  understood  that 
they  may  have  the  benefit  of  any  insurance  effected  by  or  on 
account  of  the  owner  of  said  goods.  Flour  barrels  and  all 
packages  subject  to  unnecessary  cooperage,  gun-powder  and 
friction  matches,  not  carried.  This  receipt  to  be  presented 
without  alteration  or  erasure. 

No.      j  Articles.  |       Marks.       |  Said  to  Weigh. 


Forty-seven  bales  of  cotton, 
part  in  bad  order. 
No.  808. 
Original. 


W.  M. 
N.  Y. 


I 


B.  B.  AMOS,  Agent, 
Per  Van  Epps." 


Twenty-three  bales  of  this  cotton  were  never  delivered  to 
Ober,  Nanson  &  Co.,  and  on  the  6th  of  January,  1 869,  Joseph 
R.  Matthews  brought  assumpsit  against  said  railroad  as  a 
common-carrier,  for  its  value,  in  one  count  declaring  that  it 
should  have  delivered  it  to  consignees  in  New  York  and  did 
not,  and  in  another  that  it  should  have  delivered  it  to  the 
connecting  road  at  Dal  ton,  Georgia,  and  that  it  did  not.  On 
the  7th  of  January,  1869,  Campbell  Wallace,  then  Super- 
intendent of  said  railroad,  delivered  to  plaintiff's  attorney  a 
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written  admission,  signed  by  him  as  such  Superintendent,  as 
follows : 

''With    the   understanding  that  I,  the  defendant,  shall 
have  the  same  right  that  is  hereby  given  to  the  plaintiff— 
to  take  other  testimony  in  the  cause  above  stated  (Joseph 
R.  Matthews  vs.  C.  Wallace,  Superintendent  Western  and 
Atlantic  Railroad — Assumpsit,  in  Fulton  Superior  Court,) 
in  order  to  save  expense,  trouble  and  costs  of  proving  the 
following  facts,  about  which  there  is  no  dispute,  we  hereby 
admit  the  same,  and  will  not  controvert  the  trutKof  themon 
the  trial  of  said  cause;  that  is  to  say :    We  admit  the  hand- 
writing of  B.  B.  Amos,  agent,  to  the  rec-eipt  dated  11th 
November,  1865 ;  that  said  forty-seven  bales  of  cotton  therein 
mentioned  belonged  to  said  plaintiff;  that  they  were  received 
by  said  defendant  for  shipment ;  that  twenty-three  bales  of 
the  same  were  destroyed  by  fire,  while  in  possession  of  said 
defendant  as  a  common-carrier;  that  the  said  twenty-three 
bales   weighed   twelve   thousand   and   twenty-six   (12026,) 
pounds,  worth,  at  Atlanta,  on  said  day,  forty-two  and  86-100 
(42  86-100)  cents  per  pound ;  that  the  plaintiff  had  paid 
that  price  for  it  in  cash,  to-wit,  the  sum  of  five  thousand  one 
hundred  and  fifty-four  and  34-100  ($5,154.34)  dollars  on  thit 
day ;  that  it  was  worth  the  same  amount  in  Dalton,  at  tiic 
time  it  ought  to  have  been  delivered  there,  plus  the  freight 

to  Dalton,  which  was dollars  per  bale;  and  further, «« 

admit  that  a  demand  for  settlement  was  made  in  terms  of 
the  law,  and  settlement  refused.'* 

The  only  plea  filed  was  the  general  issue.  Plaintiff  ob- 
tained a  verdict  on  the  11th  November,  1867,  for  $5,154  34» 
with  interest  and  cost,  and  defendant  appealed. 

On  the  25th  of  December,  1867,  defendant's  attorneys  p^ 
notice  to  plaintiff's  attorneys  that  said  admission  'Ms  witk* 
drawn,  and  hereafter  the  defendant  does  not  agree  thereM^ 
and  on  the  same  day,  plaintiff's  attorneys  replied^  that  tkf 
would  insist  upon  said  admission  ''as  binding  on  defends^ 
as  evidence,"  and  would  object  to  its  withdra¥ral.  Qd  ^ 
appeal  trial,  in  June,  1869,  plaintiff's  attorneys  cShni^ 
evidence  said  admissions. 
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Defendant's  counsel  produced  the  notice  of  withdrawal  and 
objected  to  the  admissions  as  evidence,  upon  the  grounds  that 
they  had  been  withdrawn,  and  because  Wallace  had  no  au- 
thority to  make  such  admissions,  "he  being  only  agent  or 
trustee."  Plaintiff's  counsel  produced  their  reply  to  the  no- 
tice of  withdrawal,  and  stated  in  their  place,  to  the  Judge, 
that  the  admission  was  made  in  presence  of  defendant's 
counsel  (which  was  not  disputed,)  and  the  Court  overruled 
the  objection  and  the  admission  was  read  to  the  jury.  Plain- 
tiff's counsel  also  read  in  evidence  written  admissions  ma8e 
by  defendant's  attorneys,  on  the  4th  of  January,  1868,  in 
which  they  admitted  all  the  facts  admitted  by  Wallace,  ex- 
cept that  the  cotton  belonged  to  plaintiff,  that  defendant  re- 
ceived it  for  shipment  and  that  twenty-three  bales  of  it  were 
destroyed  by  fire  while  in  possession  of  defendant  as  a  com- 
mon-carrier. 

It  was  shown  by  the  testimony  of  plaintiff,  that  he  deliv- 
ered the  cotton  and  took  the  receipt,  that  nothing  was  said 
to  him  by  the  person  signing  and  delivering  the  receipt  about 
any  special  contract  releasing  the  defendant  from  accounta- 
bility for  loss  by  fire;  the  loss  of  the  cotton  by  fire  or  other- 
wise was  not  the  subject  of  conversation ;  he  shipped  his 
cotton  in  the  name  of  Elliott  &  Jarnigan,  made  out  this  re- 
ceipt himself  in  their  names,  and  got  it  signed  by  the  agent 
of  the  defendant;  and  he  testified  that  the  lost  cotton  was 
worth  $5,464  99,  at  the  date  of  shipment.  As  there  was  no 
controversy  as  to  the  failure  of  the  defendant  to  deliver  said 
twenty-three  bales  to  the  connecting  railroad  at  Dalton,  or  as 
to  the  burning  of  the  cotton,  the  evidence  on  these  points  is 
not  material  to  an  understanding  of  the  opinion.  Elliott,  of 
the  firm  of  Elliott  &  Jarnigan,  testified  that  his  firm  was  en- 
gaged in  shipping  cotton  as  agents  of  the  East  Tennessee  and 
Greorgia  Railroad  and  connecting  roads,  comprising  a  linle 
from  Alexandria,  Virginia,  to  Atlanta,  Georgia,  and  were 
employed  by  the  Superintendent  of  the  East  Tennessee  and 
Greorgia  Railroad,  who  was  acting  as  agent  of  the  Virginia 
route,  their  duty  was  to  solicit  shipments  over  said  route  and 
ship  the  cotton,  and  they  were  paid  by  the  connecting  roads 
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from  Alexandria,  Virginia,  to  Dalton,  Georgia;  that  they 
were  not  the  agents  of  the  owners ;  that  said  firm  name  wbs 
used  in  said  receipt  because  the  cotton  came  to  Atlanta,  con- 
signed to  said  firm,  and  Matthews  happened  to  be  in  Atlanta, 
and  attended  to  it  himself  to  prevent  delay ;  that  neither 
witness  nor  his  firm  made  any  contract  with  defendant  to 
keep  defendant  harmless  from  fire,  and  that  his  firm  refbsed 
to  ship  cotton  over  said  road  at  the  owner's  risk.  Here 
plaintiff  rested  his  case. 

^  The  defendant's  attorney  read  in  evidence  another  set  of 
interrogatories  for  plaintiff,  in  which  he  testified  that  the  cot- 
ton lost  cost  him  forty-three  cents  per  pound,  that  he  bad 
never  been  paid  for  it,  directly  or  indirectly ;  that  he  con- 
signed much  cotton  to  Ober,  Nanson  &  Co.,  in  1865,  and 
that  they  paid  the  freights  on  all  received  by  them ;  that  he 
shipped  the  said  twenty-tht-ee  bales  in  person,  and  the  agent 
of  defendant  knew  no  one  in  the  transaction  but  himself; 
that  Elliott  &  Jarnigan  had  no  interest  in  the  cotton,  and 
that  he  used  their  bill  of  lading  simply  because  plaintiff  had 
no  blanks  of  his  own ;  he  took  the  receipt  knowing  nothing 
of  the  notice  of  defendant  that  cotton  would  not  be  received 
unless  it  was  insured ;  never  iieard  of  such  notice  nor  »^ 
the  same  before  or  at  the  time  of  said  shipment,  nor  was  his 
attention  called  to  it  by  any  one.     He  testified  also,  tM 
without  reference  to  any  such  requirements  by  defendant,  his 
uncle,  William  Matthews,  in  whose  name  the  account  was  kept 
with  Ober,  Nanson  &  Co.,  and  who,  with  plaintiff,  sharedia 
the  profits  of  the  cotton  bought  by  plaintiff  that  season,  had 
said   twenty-three  bales  of  cotton  endorsed  upon  his  (Wil* 
liams')  open  policy  with  the  Pacific  Insurance  Compaiiy ;  ^ 
paid  the  premium  and  charged  it  in  his  account  with  plaii' 
tiff;  that  William  Matthews  had  a  right  under  said  mf^ 
policy  to  have  endorsed  on  it  any  property  in  which  H 
William,  had  any  interest,  or  in  which  he  was  ooucemei^ 
factor  or  otherwise.     The  following  statement  of  said  will* 
was  objected  to  and   excluded   by  the  Court:    '*WiII* 
Matthews,  my  uncle,  who  was  a  commission  merdumt  IIP* 
ing  at  that  time  in  the  city  of  St.  Louis,  Miaaoorii  hd  * 
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open  policy  with  the  Pacific  Insurance  Company  of  said  city 
(of  which  Company  said  William  Matthews  was  the  Presi- 
dent) and  had  the  twenty-three  bales  of  cotton  in  question 
endorsed  on  his  open  policy  in  said  company,  for  "  whom  it 
might  concern/'  as  he  did  all  the  shipments  of  cotton  which 
I  made  that  year  from  the  State  of  Georgia;  sometime  in  the 
month  of  February,  1867,  William  Matthews  suspended 
payment,  and  being  indebted  to  the  said  Pacific  Insurance 
Company,  he,  some  time  in  March,  A.  D.  1867,  transferred 
the  claim  for  the  loss  of  the  twenty- three  bales  of  cotton  in 
question  to  said  insurance  company,  and  soon  after  adjusted 
the  loss  of  the  same  with  said  company  ;  the  amount  he  so 
adjusted  was  $5,750,  being  the  amount  for  which  said  twen- 
ty-three bales  of  cotton  were  insured." 

Defendant's  attorneys  read,  in  evidence,  said  receipt  given 
for  the  cotton,  which  plaintiff  had  produced  under  notice. 
Defendant's  counsel  then  introduced  the  interrogatories  of 
Martin  H.  Dooley,  as  follows  : 

**  I  am  now  (March  24th,  1868)  Roadmaster  of  the  West- 
ern and  Atlantic  Railroad.  In  November,  1865,  I  was 
Roadmaster,  Master  of  Transportation  and  Paymaster  of 
said  road.  I  held  the  three  last  named  positions  from  the 
26th  of  September,  1865,  to  the  Ist  of  April,  1866.  I  have 
held  the  position  of  Roadmaster  and  line  of  road  Paymaster 
from  1859  until  the  present  time.  The  rolling  stock  of  said 
road  was  in  very  bad  condition  in  November,  1865.  There 
were  few  of  the  cars,  scarcely  any,  but  were  broken  in  some 
way,  holes  in  them,  doors  off,  etc.,  and  the  reason  of  this 
was  the  hauling  of  troops,  from  the  time  Johnson's  army  was 
at  Missionary  Ridge,  in  the  fall  of  1863,  and  the  hard 
wearing  service  under  the  military  authority  when  refugeeing 
with  them.  When  Atlanta  fell,  for  about  fifteen  months, 
the  latter  part  ot  which  time,  from  the  10th  of  May,  1865, 
they  were  under  the  control  of  the  United  States  military 
authorities,  and  no  repairs  whatever  made  on  them.  On  the 
25th  of  September,  1865,  the  road  with  its  equipments  was 
'turned  over  to  Col.  Robert  Baugh,  as  Superintendent  ap- 
pointed by  Provisional   Governor,  James  Johnson.     There 
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was  then  no  money^  no  shops,  or  means  of  any  kind  to  rei)air 
the  road  or  its  rolling  stock,  the  shops  and  depots  having 
(all  the  shops  and  nearly  all  the  depots)  been  burned  by  one 
army  or  the  other  during  the  previous  military  operations. 
From  the  25th  of  September,  1865,  to  the  11th  or  12th  of 
November  thereafler,  the  officers  or  authorities  of  the  road 
were  wholly  unable  to  make  the  necessary  repairs  of  the  cars 
so  as  to  make  them  safe  from  fire  or  other  casualty.    From 
the  fiicts  above  given,  the  rolling  stock  of  the  road,  including 
the  freight  cars,  having  gotten  into  such  low  condition,  from 
causes  which  the  road  or  its  officers  or  employees  could  not 
avoid,  and  from  the  want  of  money,  shops,  men,  or  other 
facilities,  I  think  the  state  of  things  mentioned,  as  to  in- 
security of  freight  cars  enquired  of,  as  well  as  other  matten 
relating  to  insufficient  or  unreliable  equipment,  could  not 
liave  been  avoided  by  the  road  or  its  officers  or  employees^ 
especially  at  any  time  prior  to  the  11th  or  12th  of  Novem- 
ber, 1865,  or  in  fact  for  some  months  thereafler.    A  great 
work  like   that,  when   there   is  such   a  variety  of  means 
required,  taking  money,  men  and  time  to  perfect— «o  greit 
a  work  cannot  be  done  in  a  month  or  other  limited  time. 
We  commenced  the  shipment  of  cotton  over  the  road  sose 
time  in  the  month  of  October  of  that  year  (1865.)    Can  not 
give  the  exact  day  without  referring  to  the  books  of  the  roai 
The  demand  for  shipment  of  cotton  during  the  months  of  0^ 
tober  and  November,  and  for  some  time  afler,  was  very  heavy. 
Our  facilities  for  shipping  cotton  were  very  poor,  for  tbt 
reason  above  stated.     Neither  the  engines  nor  cars  were  safc 
to  ship  cotton  at  the  time,  and  we  so  informed  shippers  who 
applied  to,  but  the  road  was  compelled  to  take  it  from  Ai 
necessity  of  the  times,  other  roads  being  in  the  same  (SB^ 
dition.     I  do  not  know  what  the  cause  of  the  demaiid  to 
shipment  of  cotton,  whether  it  was  the  high  price  of  ootM 
or  the  scarcity  of  money.     It  may  be  in  some  measoni^ 
counted  for  from  the  fact  that  there  had  been  i  war  iii 
blockade,  and  the  means  of  transportation  closed  foot 
years,  and  when  the  opportunity,  poor  as  it  was,  was 
opened,  it  naturally  came  forward  very  freely.    The  dWhi* 


ATLANTA,  DECEMBER  TERM,  1869.       626 


Wallace,  supH,  vs.  Matthews. 


ant  was  in  bad  condition  for  the  shipment  of  cotton,  as  before 
stated.  The  condition  of  the  road  called  for  caution  in  the 
reception  of  cotton,  as  well  as  other  freights,  more  particularly 
cotton,  as  more  liable  to  fire,  and  in  the  then  condition  of  the 
cars,  more  exposed  to  fire  than  usual.  The  terms  upon  which 
cotton  was  received  were  that,  in  addition  to  the  customary 
requisites  as  to  delivery  and  payment  of  freight,  the  shipper 
had  to  endorse  on  the  bill  of  lading  that  he  had  insured  his 
property  against  fire,  and  it  was  the  custom  of  the  road  and 
its  shipping  agents  to  require  compliance  with  this  rule. 
Elliott  &  Jaruegan,  a  firm  doing  business  in  Atlanta,  were 
shipping  a  good  deal  of  cotton  at  that  time.  They  shipped 
for  a  large  number  of  parties  who  forwarded  through  them. 
They  were  considered  the  general  forwarding  agents  for  the 
Skst  Tennessee  and  Virginia  route.  Mr.  Elliott  was  the 
member  of  the  firm  who  was  giving  personal  attention  prin- 
cipally to  this  business,  Jarnegan  acting  in  it  to  a  less  extent. 
I  had  a  conversation  with  Elliott  shortly  after  the  cotton  in 
qaestion  was  burned,  in  which  I  told  him  that  I  would  not 
risk  the  flat  cars  by  shipping  cotton  on  them,  although  there 
was  no  risk  to  the .  road  for  the  cotton,  the  parties  having 
that  insured,  but  he  said  he  would  risk  the  cotton  on  flat 
cars  if  I  would  ship  it,  and  insisted  on  shipping  on  those 
cars  when  others  were  not  to  be  had,  it  being  understood  in 
this  conversation  that  the  risk  of  the  loss  of  the  cotton  by  fire 
was  on  the  insurance  companies,  but  I  told  him  the  road 
would  lose  the  cars,  and  I  would  let  no  more  go  on  flat  cars. 
Afler  this  he  continued  to  ship  whenever  box  cars  could  be 
had,  shipping  on  the  terms  above  mentioned,  until  the  bridges 
were  washed  away  on  the  25th  of  December.  Made  no  con- 
tract with  Elliott  &  Jarnegan,  other  than  the  terms  above 
mentioned  for  all  shippers.  If  any  special  contract  was 
made  with  them,  it  was  not  done  by  me.  No  special  agree- 
ment with  them,  except  as  with  all  other  shippers,  requiring 
them  to  sign  the  bill  of  lading  as  above  stated,  that  is  true 
so  far  as  I  know.  The  custom  was  to  give  receipts  in  ac- 
cordance with  said  bills  of  lading  and  take  such  receipts, 
down  to  the  time  the  bridges  were  washed  away,  as  above 
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stated.  No  other  special  contract  than  this  that  I  know  of. 
The  best  idea  that  I  can  give  of  the  kind  of  receipts,  or 
rather  bills  of  lading,  which  were  at  that  time  accustomed  to 
to  be  made  out  and  signed  by  the  agent  and  endorsed  hj  the 
shipper,  and  sent  forward  with  the^tton,  I  present^  to  be 
attached  to  my  answer,  a  form  filled  out  and  used  in  toother 
case,  as  a  specimen,  and  which  came  back  with  a  daim  for 
damage,  and  which  is  in  the  form  usual  at  that  time.^ 

This  exhibit  is  exactly  like  the  receipt  aforesaid,  except 
that  the  consignee  was  different,  and  it  was  dated  9th  of  De 
cember,  1865,  and  opposite  the  signature  of  B.  B.  Amos, 
agent,  were  these  words,  "insured  by  owner  in  consignee's 
open  policy.  No.  1702,  for  account  of  John  Thomas." 

DooLEY  testified,  that  he  did  not  know  that  any  speciil 
contract  was  made  by  Elliott  &  Jarnigan,  ^'unless  they  signed 
tiie  bills  of  lading  mentioned;  the  original  bill  of  lading  with 
the  certificate  of  the  party  on  the  back,  that  he  had  insored 
as  before  stated,  was  accustomed  to  be  sent  forward  with  the 
ootton ;  and  he  gave  no  receipts  for  freight  shipped,  that  was 
the  business  of  the  depot  agents  or  their  assistants." 

Defendant's  attorney  read  in  evidence,  interrogatories  ibr 
one  of  the  firm  of  Ober,  Nanson  &  Co.,  and  several  of  their 
business  men.  Ober  testified,  that  his  firm  had  a  genenl 
understanding  with  William  Matthews  that  he  would  insoie 
for  their  benefit  their  interest  in  all  goods  by  him  shipped  to 
them,  but  that  he  did  not  know  that  any  insurance  on  svd 
lost  cotton  was  paid  to  any  one,  or  that  any  policy  was  taken 
upon  it ;  that  his  firm  advanced  the  money  with  whidi  theie 
twenty-three  bales  of  cotton  were  bought,  to  William  Mit- 
thews,  with  the  understanding  that  he  would  consign  the  oot- 
ton to  them  ;  that  Elliott  &  Jarnigan  were  only  forwardeB> 
and  that  plaintiff  was  only  William  Matthews' agent,  to  biy 
the  cotton. 

The  business  men  of  Ober,  Nanson  &  Co.  t^tified,  Art 
Joseph  R.  Matthews,  promised  Ober,  Nanson  &  Co.,  thtl 
when  he  collected  the  monev  for  the  lost  ootton  he  wooM 
send  it  to  them,  and  that  the  arrangement  as  to  buying  cotton 
was  this :     Ober^  Nanson  &  Co.  advanced  money  to  WiUim 
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Matthews^  with  the  anderstanding  that  he  would  buj  cotton 
with  it  and  consign  it  to  them^  that  they  would  sell  it  and 
retain  out  of  the  proceeds  their  advances,  commissions,  in- 
terest, charges,  etc. 

Defendant's  attorney  read  in  evidence  answers  of  the  fire- 
man, who  testified  to  the  burning  of  the  cotton,  and  said  that 
fonr  other  persons  were  present  at  the  time,  one  of  whom  is 
dead,  another  is  gone  to  parts  unknown,  and  the  other  names 
be  could  not  remember. 

P.  L,  Mynatt  testified  for  the  defendant  that  Ober,  Nan- 
son  &  Co.,  had  notified  Campbell  Wallace,  former  Superin- 
tendent, not  to  pay  Matthews  for  the  cotton,  because  it  be- 
longed to  them,  Ober,  Nanson  &  Co.  This  was  more  than 
a  year  ago.  Witness  was  in  New  York  and  saw  Ober, 
Nanson  &  Co.  They  wished  him  to  sue  the  defendant  for 
them  for  the  loss  of  said  cotton.  He  told  them  that  he 
oonld  not  be  employed  by  them,  and  recommended  that  they 
employ  N.  J.  Hammond. 

Plaintiff  then  introduced  N.  J.  Hammond,  who  testified 
that  Joseph  R.  Matthews  employed  A.  W.  Hammond  &  Son 
to  bring  this  suit ;  that  Joseph  B.  Matthews  did  not  claim 
the  exclusive  interest  in  said  cotton,  but  that  this  suit  was 
progressing  for  the  benefit  of  all  persons  interested  in  the 
cotton,  suit  being  brought  in  Joseph  B.  Matthews'  name  as  the 
shipper  because  witness  thought  it  the  proper  plan ;  that  wit- 
ness represented  also  whatever  interest  the  Pacific  Insurance 
Company  had  in  the  cotton ;  that  Ober,  Nanson  &  Co.  had 
tried  to  employ  him  to  sue  for  them  after  this  suit  was 
brought,  but  witness  suggested  that  possibly  they  and  Joseph 
R.  Matthews  might  differ,  and  that  they  had  better  have  an- 
other attorney.  They  employed  Colonel  Hopkins,  and  when 
he  examined  the  cause  and  knew  for  what  purpose  it  was  pro- 
ceeding, he  was  satisfied  to  let  the  case  progress  and  look  to 
the  recovery  of  it,  and  so  he  and  witness  agreed. 

Hopkins  testified  that  he  represented  Ober,  Nanson  &  Co., 
and  had  agreed,  as  Mr.  Hammond  testified,  and  a  recovery 
here  would  satisfy  their  claim.  Upon  cross-examination,  he 
said  he  had  long  before  made  a  demand  of  settlement  from 
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the  Superintendent  of  the  Western  and  Atlantic  Railroad) 
but  had  never  followed  it  up. 

This  was  all  the  evidence.  The  defendant  requested  the 
Judge  to  charge  the  jury  as  follows: 

'^  If  the  cotton  was  lost  without  fault  on  the  part  of  the 
road  or  its  employees,  because  of  defects  in  the  cars  produced 
by  the  war,  which  no  human  efibrts,  skill  or  foresight  could 
have  avoided  or  remedied,  then  the  defendant  is  not  liable. 

^^If  it  appears  that  the  title  to  the  cotton  in  question  is  not 
in  the  plaintiff,  but  in  somebody  else,  then  the  plaintiff  caD- 
i^ot  recover. 

''  The  statement  or  stipulation  in  the  receipt,  that  the  io- 
surance  was  to  inure  to  the  benefit  of  the  road,  is  not  a  stip- 
ulation limiting  the  liability  of  a  common-carrier,  and  there- 
fore good  and  valid. 

"If  the  plaintiff  prepared  and' presented  the  receipt  to  the 
company,  he  is  bound  by  the  stipulations  in  the  receipt,  and 
a  loss  by  fire,  without  negligence  or  fault  on  the  part  of  the 
carrier,  will  not  fall  upon  the  carrier,  if  provided  against  in 
the  receipt." 

The  Judge  refused  so  to  charge  the  jury,  but  chaip^ 
among  other  things,  not  excepted  to,  that  if  the  evideooe 
showed  that  the  defendant  received  the  cotton  in  qnesdoa 
from  plaintiff,  he  could  not  afterwards  dispute  the  title  of 
plaintiff,  or  his  right  to  recover,  by  setting  up  title  to  thiid 
persons,  which  is  not  being  enforced  against  him,  bat  if  % 
was  being  enforced,  then  he  might  dispute  plaintiff's  titit 
The  jury  found  for  the  plaintiff  for  $5,171  18,  with  inteiei^ 
from  the  third  of  January,  1867,  and  costs. 

Defendant's  counsel  moved  for  a  new  trial,  upon  the  gmask 
that  the  Court  erred — first,  in  not  rejecting  said  admiaaiotf 
of  defendant ;  second,  in  rejecting  said  evidence  as  to  ii 
ance;  third,  fourth,  fifth  and  sixth,  in  refusing  to  chaxp 
requested;  seventh,  in  charging  as  he  did,  and  beoanattltj 
verdict  was  against  evidence,  etc.,  etc.  The  Court  refoMi' 
new  trial,  and  that  is  assigned  as  error. 
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ifPSON  and  Farrow,  P.  L.  Mynatt,  for  plaintiff  in 
y  said  Western  and  /itlantic  Railroad  was  not  a  com- 
<»rrier,  Irwin's  Code,  sec.  2042,  23d  Ga.  R,  436,  37, 
until  the  Code  common-carriers  could  limit  liability 
ioeipts,  21st  6a.  R.,  526 ;  Wallace's  admissions  were 
ulmissible,  Irwin's  Code,  sec.  972,  3731,  15th  Gra.  R., 
Ist  Phil,  on  Ev.,  373  and  note  230,  lb.  225,  note  p. 
lb.  366  of  notes ;  especially  afler  notice  of  withdrawal, 
&  P.,  (19  E.  C.  L.,)  166 ;  the  evidence  of  insurance  was 
«ible,  19th  How.  U.  S.  R.,  317,- 13th  Metcalf,99,  17th 
L  613,  to  show  that  plaintiff  cannot  recover  in  his  own 
I ;  the  Court  should  have  charge<l  as  requested  as  to  de- 
re  cars,  etc.,  34th  Ga.  R.,  335 ;  the  charge  that  title  was 
kterial  was  error,  Irwin's  Code,  sees.  3192,  3193, 1st  Ch. 
1.;  the  clause  as  to  assurance  was  not  limiting  liability 
rrier;  plaintiffs  preparing  receipt  makes  "special  accept- 
,'^37th  Ga.  R.,  111. 

W.    Hammoxd  &  Son,  for  defendant,  replied,  that 

j's  admissions  were  admissible,  Irwin's  Code,  sees. 

975,  3734,  12th  Ga.  R.,  179,  11th,  434,  18th,  687, 

rtGr.  Ev.,  sec  186,  p.  244,  28th  Ga.  317,  36th  Ga.R. 

to  "special  acceptance"  by  carrier,  34th  Ga.  R.,  320, 

12,  37th,  111,  38th,  37th,  519,  and  notice  must  be 

shipper,  Aug.  on  L.  of  C,  sees.  247-8;  payment  of 

loe  to  shipper  does  not  protect  carrier,  20th  Ga.  R., 

Rich.  L.  R.,  113,  13th  Metcalf,  99, 1st  Am.  R.  R.  C, 

N.  T.  355,  Ang.  on   Ins.  Ill  note,  118  not«,  7th 

1. 1.,  16th  Wend.,  397,  39th  Ga.,  Pope  vs.  Gerrad; 

no  plea  but  general  issue,  Irwin's  Code,  sees.  2806, 

1,2861   inch  295,3504;  the  shipper  was  proper 

Irwin's  Code,  sees.  2050,  2162,  3192,  Ang.  on  L. 

492-3  et  seq.,  497,  499,  501.  28th  E.  C.  L.  R., 

How.  (U.  8.)  R.,  380,  21st  Howard,  289,  5  Bur- 

I,  1  D.  ifc  E.  R.,  659,  1st  John  R.  221,  2d  Gr.  on 

212,  Ang.  on  C,  sec.  493,  2  C.  M.  &  R.  R.,  660 ; 

►vers  for  owner,  and  having  special  property  owner 

be  party,  3  How.  U.  S.  R.,  577,  Burke  vs.  Steel, 
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by  this  Court,  this  term  ;  under  general  issue^  objection  as  to 
parties^  can  not  be  heard,  27th  (xa.  R.  116. 

Brown,  C.  J. 

1.  We  kee  no  good  reason  why  the  defendant  in  the  Court 
below,  should  not  have  been  permitted  to  withdraw  the  ad- 
missions made  by  him,  simply  to  save  the  other  par^  the  ex- 
pense and  trouble  of  getting  up  the  testimony;  if  it  be  dis- 
covered that  they  had  been  made  by  iuadvertanoe,  or  mistake, 
or  for  any  other  reason,  were  not  true :  Providedy  there  was 
sufficient  time  after  the  withdrawal  for  the  plaintiff  to  pre- 
pare his  case  for  trial.  But  this  would  not  be  permitted  if 
the  plaintiff  would  be  injured  by  anything  that  occarred 
while  he  relied  upon  the  admission,  as  in  case  of  the  death  of 
an  important  witness,  whose  testimony  he  would  otherwise 
have  procured,  or  the  like.  This  ruling  is  confined  to  tbe 
class  of  cas^  now  under  consideration,  and  does  not  appl/to 
admissions  made  in  the  ordinary  transactions  of  life  wbidi 
are  governed  by  well  known  rules  of  evidence. 

2.  As  Matthews,  the  plaintiff,  delivered  the  cotton  totiie 
Western  and  Atlantic  Railroad,  for  shipment,  the  road  fi" 
not  be  permitted  to  dispute  his  title  in  this  action,  by  aettiog 
up  title  in  third  persons,  which  is  not  being  enforced  agsios^ 
it.    Revised  Code,  section  2050. 

3.  But  the  important  point  in  the  defence  setopbjtk 
road  to  this  suit,  remains  to  be  considered.  Was  there  i* 
express  contract  entered  into  between  the  road  and  Matthef^ 
the  plaintiff,  limiting  the  liability  of  the  road  as  a  comoKi^ 
carrier?  After  an  attentive  examination  of  this  record, vi 
are  satisfied  there  was,  and  that  the  rights  of  these  piiv' 
must  be  governed  by  that  contract. 

Mr.  Dooley,  an  officer  of  the  road,  swears  in  sabstance^ AA  j 
such  was  the  dilapidated  condition  of  the  rolling-etock  if  1 
road,  growing  out  of  the  war,  then  very  recently  dosei^' 
with  the  means  that  could  be  commanded  within  the 
time  which  had  transpired,  insecurity  of  fraghts  Bhijfi'^ 
the  road  could  not  have  been  avoided  by  the  road|  or  fli< 
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or  employees,  and  that  the  work  of  repair  was  so  great 
it  could  not  be  done  within  a  month  or  other  limited 
And  in  connection  with  this  testimony  of  Mr.  Dooley, 
ist  be  remembered  tliat  the  road  had  been  turned  over 
B  officers  of  the  State,  by  the  military,  a  very  short  time 
6  this  shipment  was  made.  Mr.  Dooley  also  testifies, 
Elliott  &  Jarnigan  knew  the  condition  of  the  road  and 
lling-stock,  and  that  they  were  shipping  a  good  deal  of 
a  at  that  time.  They  shipped  for  a  large  number  of 
BB  who  forwarded  through  them,  and  that  in  a  conver- 
1  with  Elliott  a  short  time  after  this  lot  of  cotton  was 
ty  he,  Dooley  refused  to  risk  the  flat  cars  to  ship  cotton, 
Qgh  there  was  no  risk  to  the  road  for  the  cotton,  the  par- 
laving  that  insured.  Elliott  said  he  would  risk  the  cot- 
ti  flat  cars,  and  insisted  on  shipping  on  those  cars,  when 
8  were  not  to  be  had,  it  being  understood  at  the  time 
Ijhe  risk  of  the  cotton  was  on  the  insurance  companies, 
•ays  Dooley,  I  told  him  the  road  would  lose  the  cars, 
1^  would  fiot  let  any  more  go  on  flat  cars.  After  this  he 
led  to  ship  whenever  box-cars  could  be  fcad,  etc. 
iley  also  annexes  to  his  answers  the  form  of  a  receipt, 
ial  contract  used  by  the  Western  and  Atlantic  Railroad 
time  in  its  shipments,  which  is  a  copy  of  the  one  used 
case,  and  a  copy  of  the  receipts  which  Elliott  &  Jar- 
agents  of  the  Tennessee  roads,  running  a  through 
connection  with  the  State  Road  used  in  their  ship- 
»r  persons  who  sent  cotton  to  them  to  be  shipped  over 
It  is  an  established  fact,  therefore,  that  Elliott  & 
knew  the  condition  of  the  road,  and  of  its  rolling- 
id  knew  that  its  officers  refused  to  make  shipments 
a  contract  limiting  their  liability,  and  knew  that  the 
.receipt  used  by  the  road,  and  kept  by  them  as  agents 
knecting  roads,  making  together  with  the  Western 
ttio  Road  the  through  line,  was  intended  to  be  used 
lence  of  the  express  contract,  limiting  the  liability 
as  therein  specified,  and  that  among  other  things 
cotton  shipped  were  burnt  on  the  line  of  the  road, 
ttions^  it  was  not  to  be  liable. 
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Thus  the  matter  stood  as  between  Elliott  &  Jamigan  and 
the  road.  Let  us  next  enquire  what  relation  Matthews  bore 
to  these  parties,  and  what  were  his  means  of  knowing  the 
facts.  Elliott,  in  his  testimony,  says,  ^'he  thinks  that  the 
plaintiff  (Matthews)  took  the  receipt  in  the  firm  name  of 
Elliott  &  Jamigan.  Said  firm  name  was  used  because  the 
cotton  came  here  (to  Atlanta)  from  West  Point,  consigned  to 
Elliott  <&  Jamigan,  and  Matthews  happened  to  be  in  Atlanta 
and  attended  to  it  himself,  to  prevent  delay." 

This  shows  that  Elliott  &  Jarnigan  were  not  only  the 
agents  of  the  through  line  of  roads,  to  solicit  shipments,  and 
knew  the  terms  upon  which  cotton  was  shipped  over  tbit 
line,  but  they  were  also  the  agents  of  Matthews,  the  plaintiff, 
who  consigned  his  cotton  to  them  for  shipment,  and  had  it 
shipped  in  their  name.  This  is  confirmed  by  Matthews,  who 
swears  that  all  the  cfitton  he  shipped  by  said  railroad  wis 
shipped  in  the  name  of  Elliott  &  Jarnigan.  Then  tberecui 
be  no  controversy  about  the  fact,  that  Matthews,  by  his  agents, 
through  whom^he  shipped  his  cotton,  had  notice  of  the  coo- 
dition  of  the  road,  and  of  the  terms  on  which  it  received  cot- 
ton for  shipment. 

But  we  are  not  compelled  to  rest  the  case  here.  We  biw 
still  stroncjer  evidence  that  Matthews  had  notice  of  the  con- 
dition of  affairs,  and  agreed  to  the  express  contract  contained 
in  this  receipt  limiting  the  liability  of  the  road  in  cane « 
destruction  by  fire,  etc.  He  says,  in  his  answers,  "I  dmA 
out  the  bills  of  lading  myself,  in  their  name  (the  name  of 
Elliott  &  Jarnigan,  from  whom  he  got  the  blanks,)  and  got 
them  signed  by  the  bill-of-lading  clerk  of  the  railroad.'' 

I  need  not  multiply  quotations  from  the  evidence.  Heit 
is  an  express  admission  under  oath  made  by  the  party  hi** 
self,  that  he  made  out  the  bills  of  lading  and  got  the  agcntii 
the  road  to  sign  them.  He  may  in  a  sulisequent  examinadv 
deny  his  knowledge  of  the  terms  upon  which  the  rotd  ^ 
shipping  cotton  at  that  time,  or  of  the  contents  of  the  reo^^ 
but  it  cannot  avail  him.  The  law  charges  him  with 
ledge  of  the  contents  of  the  contract|  used  by  his  own 
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illed  up  by  himself,  and  carried  by  him  to  the  agent  of 
Dad  for  signature. 

x)n  these  facts  as  already  stated,  we  hold  that  the  receipt 
is  case  was  the  written  evidence  of  an  express  contract| 
een  the  plaintiff  and  the  road,  by  which  its  liability  was 
limited  as  specified  in  the  receipt, 
.king  this  view  of  the  rights  of  these  parties,  it  becomes 
oessary  to  notice  the  other  points  made  in  the  bill  of  ex- 
ons.  The  matter  of  insurance  as  well  as  the  loss  by  fire, 
irovided  for  in  the  written  contract,  and  the  Court  and 
on  the  next  trial,  will  have  no  difficulty  in  arriving  at  a 
ct  conclusion  as  to  the  rights  and  liability  of  the  road 
r  the  contract. 

may  be  proper  to  remark,  that  there  is  a  clear  distinc- 
between  the  case  made  by  this  record,  and  the  cases  of 
dlf  Newbyj  and  others,  against  the  Southern  Express 
pany,  cited  in  the  brief  of  the  counsel  for  the  defendant 
(igr.  In  no  one  of  those  cases  was  the  receipt  prepared 
p  person  shipping  the  goods  and  tendered  to  the  oom- 
^r  signature.  Nor  does  it  appear  in  any  one  of  them 
le  shipper  did  in  fact  have  actual  notice  of  the  contents 
receipt  given  for  the  goods. 

le  Southern  Express  Company  vs.  PurceUj  37  Oa.  103, 

^may  be  said  to  be  the  most  thoroughly  considered  of 

referred  to,  Warner,  C.  J.,  says :    "  The  defendant's 

as  a  common-carrier  is  regulated   by  law   upon 

of  public  policy,  and  he  can  not  be  permitted  by  his 

to  limit  the  effect  and  operation  of  that  law,  and 

defeat  the  public  policy .''     Again,  he  says:     ^^But 

fmon-carrier  and  the  shipper  may  enter  into  an  ex- 

ktract,  oiUside  of  the  receipt  given  for  the  goods,  in 

the  carrier's  liability,  and  then  both  parties  having 

luniiy  to  understand  the  terms  of  the  contract 

^verned  by  it." 

iDguage  fairly  construed,  in  reference  to  the  case 

the  record  then  before  the  Court,  simply  means 

the  carrier  cannot,  by  any  act  of  his  own,  to  which 

party  does  not  consent,  limit  his  liability,  the  par* 

XXXIX — 41. 
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ties  may  make  an  express  contract  for  that  parpos^  and  if 
they  both  have  a/atV  opportunity  to  understand  the  terms  of 
tbe  contract  entered  into,  they  are  boand  by  it. 

Here  both  parties  had  that /air  opportunity*  The  carrier 
did  not  limit  its  liability  by  its  ow^ntuU  alone,  bot  by  the  con- 
sent of  tlie  shipper.  Nobody  was  entrapped  or  deeeiTeti. 
The  shipper  made  oat  such  written  contract  as  he  im  satis- 
fied with,  and  carried  it  to  the  agent  of  the  road,  who  signed 
it,  and  we  hold  that  he  is  bound  by  it. 

In  the  case  of  the  York  Company  vs.  The  Eliaois  Centrd 
Railroad  Company,  3d  Wallace's  Reports,  107,  the  Sapreme 
Court  of  the  United  States  have  unanimoualy  held  tbit: 
'^  The  common  law  liability  of  a  common-carrier  for  the  mk 
carriage  of  goods  may  be  limited  and  qnalified  by  special 
con^eu^  with  the  owner ;  provided  such  special  contract  do 
not  attempt  to  cover  losses  by  negligence  or  miscoodact.'' 
Thus,  when  a  contract  for  the  transportation  of  cotton  fioa 
Memplris  to  Boston  was  in  the  form  of  a  bill  of  lading, ob- 
taining a  clause  exempting  the  carrier  from  liability  for 
losses  by  fire,  and  the  cotton  was  destroyed  by  fire,  the  exemp- 
tion was  held  sufficient  to  protect  the  carrier,  the  fire  not 
having  been  occasioned  by  any  want  of  doe  care  on  his  part. 

In  this  case  the  receipt  was  in  the  usual  form,  with  a  limi- 
tation of  liability  in  the  following  words,  *^fire  and  tlie mo- 
voidable  dangers  of  the  river  only  exccpied.'^  The  shipper 
was  examined  by  interrogatories,  and  annexed  a  copy  of  the 
receipt  to  his  answers,  in  which  he  swore  that  the  cotton  ins 
shipped  on  the  steamer  belonging  to  the  Company  before  the 
bills  were  signed  ;  that  he  had  note^amin^d  the  biifs;  that  his 
attention  was  not  called  to  the  fire  elauseyHnd  that  his  firm  hid 
no  authority  to  ship  for  their  principals  with  that  exemp- 
tion. Mr.  Justice  Field,  delivering  the  opinion  of  the  CoQrt> 
says :  "  Nor  do  we  perceive  any  good  reason,  on  priociplef 
why  parties  should  not  be  permitted  to  contract  for  a  limited 
responsibility.  The  transaction  concerns  them  only,  it  in- 
volves simply  rights  of  {)roperty,  and  the  public  can  have  no 
interest  in  requiring  the  responsibility  of  insurance  toicoom- 
pany  the  service  of  transportation  in  face  of  a  special  agree- 
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ment  for  its  relinquishment.  By  the  special  agreement  the 
carrier  becomes,  with  reference  to  the  particular  traiisactioh, 
an  ordinary  bailee  and  private  carrier  for  hire." 

Again  be  says :  "  But  when  such  stipulation  is  made  out^ 
and  it  doe6  not  cover  losses  from  negligence  or  misconduct^ 
we  can  perceive  no  just  reason  for  refusing  its  recognition 
and  enforcement.'' 

To  avoid  misapprehension  it  is  proper  to  state,  that  this 
decision  recognizes  the  doctrine  that  a  common-carrier  is 
bound  to  receive  goods  tendered  to  him  in  his  line  of  busi- 
ness, for  shipment,  and  he  is  liable  to  a  suit  for  damages  for 
refusing  to  take  them,  He  cannot  screen  himself  from  lia- 
bility by  any  general  or  special  notice,  nor  can  he  coerce  the 
owner  to  yield  assent  to  a  limitation  of  responsibility  by 
making  exhorbitant  charges  when  such  assent  is  refused. 
Bat  he  may,  with  the  assent  of  the  owner,  make  a  special 
contract  in  the  face  of  the  receipt,  which  will  limit  his  lia- 
bility. This  is  the  doctrine  maintained  by  the  unanimous 
judgment  of  the  Supreme  Court  of  the  United  States,  in  the 
last  case  decided  by  it^  which  involved  this  question. 

We  put  our  jtidgment,  however,  upon  the  facts  of  this 
case,  which  are  clearly  distinguishable  from  the  cases  decided 
by  this  Court,  which  were  claimed  as  authority  by  counsel  for 
the  defendant  in  error. 

Judgment  reversed. 


1  1 
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The  Rome  Railroad  Company,  plaintiff  in  error,  vs. 
Andrew  M.  Sloan,  defendant  in  error. 

1.  When  freights  received  by  one  railroad^  is  to  be  carried  over  connect- 
ing roads,  in  the  car  on  which  it  is  shipped,  without  being  trans-shipped 
to  the  cars  of  the  connecting  road,  the  liability  of  the  connecting  rotd 
does  not  commence,  till  the  car  is  delivered  to,  and  received  by  the 
latter,  and  the  first  road  is  liable  to  the  shipper  till  it  shows  snch  de- 
livery. 

2.  If  the  receipt  or  bill  of  lading  were  lost,  and  the  evidence  showed  thtt 
the  cotton  was  shipped  at  Rome,  and  consigned  to  Angnsta,  and.  wti 
burnt  at  Kingston,  where  the  Rome  road  connects  with  the  Western 
and  Atlantic  Railroad,  it  is  not  sufficient  cause  for  a  new  trial,  that  tie 
Court  charged  the  jury  that  the  Rome  road  might  bind  itself  to  curj 
the  cotton  beyond  its  terminus  ;  but  that  such  contract  would  not  be 
presumed,  and  it  must  be  shown  by  proof,  that  there  was  an  expren 
contract  to  carry  beyond  Kingston,  or  the  Rome  road  would  not  be 
liable. 

8.  The  verdict  will  not  be  set  aside  as  excessive,  when  the  value  of  the 
cotton  at  the  time  of  shipment  was  proved  in  Confederate  money  oiljr 
without  proving  the  value  of  the  Confederate  money;  but  it  was  shon 
to  have  been  received  at  par,  in  payment  of  debts,  and  that  land  eoold 
then  be  purchased  with  it,  almost  as  low  as  it  could  at  other  times  in 
lawful  money,  and  the  verdict  was  for  a  much  smaller  snm  than  tbe 
cotton  was  proved  to  have  been  worth  in  Confederate  money  ibeo 
shipped. 

4.  While  the  measure  of  damages,  is  the  value  of  the  cotton  at  thepont 
of  destination,  the  defendant  has  no  cause  of  complaint  that  the  p:t)of 
is  confined  to  the  value  of  the  cotton  at  the  point  of  shipment,  or  the 
place  where  it  was  burnt  on  the  line  of  the  road  ;  as  goods  anp'*' 
snmed  to  be  worth  as  much  or  more,  at  the  place  of  destination,  tbi 
at  the  point  of  shipment,  till  that  presumption  is  rebutted  by  proot 

Common-carriers.  New  trial.  Before  Honorable  J.  J« 
Wright,  an  attorney,  presiding  by  consent.  Floyd  Superior 
Court.     July  Terra,  1869. 

Sloan  sued  the  Rome  Railroad  Company,  as  a  ooauMi 
carrier,  for  twenty-four  bales  of  cotton  consigned  to  €%•« 
&  Pliinizy,  Augusta,  Georgia.  One  count  averred  thai*' 
Company  undertook  to  deliver  it  to  the  Western  and  AtWi> 
Railroad  at  Kingston,  Georgia;  the  other  that  the  dcEl^T 
was  to  be  in  Atlanta,  (xeorgia;  and  the  value,  in  cmI^v' 
averred  to  be  $6,000  00,  without  fixing  any  place  firiMii 
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valuation.  The  Judge  being  related  to  the  parties,  an  attor- 
ney was  madflk  Judge  pro  hoc  vice,  by  consent.  That  the  cot- 
ton was  marked  as  aforesaid  and  received  by  said  Company, 
and  burnt  at  Kingston,  Georgia,  and  that  its  road  connected 
with  the  Western  and  Atlantic  Railroad  at  Kingston,  were 
uncontradicted.  So  much  of  the  evidence  as  is  material  to 
an  understanding  of  the  opinion  is  substantially  as  follows : 
Sloan  testified  that  he  shipped  the  cotton  from  Rome,  Georgia, 
to  be  transported  to  Augusta,  Georgia,  and  took  a  receipt 
from  the  Rome  Railroad  Company  for  the  cotton  shipped  as 
aforesaid,  which  receipt  was  burned  when  the  Federal  army 
was  in  Rome.  Fifteen  of  the  bales  weighed  five  hundred 
and  fifty  pounds  each,  the  others  were  of  usual  weight ;  cot- 
ton was  worth  in  1863  from  fifty  to  sixty  cents  per  pound  in 
Confederate  currency.  Stephens,  who  was  then  agent  of  said 
Company  and  of  the  Western  and  Atlantic  Railroad  at 
Kingston,  testified,  that  when  the  cotton  came  to  Kingston 
it  was  in  a  stodk  car,  next  to  the  engine,  and  sparks  of  fire 
were  fiilling  over  it  like  hail  and  lodging  between  the  bales ; 
fearing  that  the  cotton  would  burn,  he  told  the  conductor 
that  be  would  not  receive  the  cotton,  and  did  not  receive  it 
from  said  Company ;  his  orders  were  positive  to  receive  no 
cotton  for  the  Western  and  Atlantic  Railroad  in  such  order; 
he  refused  to  accept  the  freight  list,  and  it  was  slipped  under 
the  door  next  morning. 

The  cotton  was  burned  about  three  hours  aft^r  it  arrived 
and  after  the  car  containing  it  had  been  put  upon  the  side- 
ling of  the  Western  and  Atlantic  Railroad,  where,  by  cus- 
tom, through  freight  from  said  Company  was  usually  delivered 
to  the  Western  and  Atlantic  Railroad.  There  was  other 
evidence  to  show  how  the  wind  was  blowing,  the  position  of 
the  sideling  with  regard  to  the  main  track  of  the  Western 
and  Atlantic  Railroad,  and  the  times  when  its  trains  usually 
passed,  with  a  view  to  show  that  the  fire  could  not  have  been 
from  said  trains.  The  warehouseman  who  shipped  the  cot- 
ton, testified,  that  the  point  of  delivery,  on  the  part  of  said 
Company,  was  at  Kingston ;  that  the  cotton  was  low  mid- 
dling gradci  and  averaged  from  four  hundred  and  eighty  to 
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five  hundred  pounds  per  bale^  in  his  opinion ;  that  saoh  cot- 
ton was  then  worth  forty  to  forty-five  cents  per  poond  in 
Confederate  currency ;  that  it  was  worth  the  same  in  green* 
backs,  but  there  was  no  market  for -cotton  in  greenbacks  in 
the  Confederacy,  Confederate  money  there  being  the  only  cor* 
rency.     Here  the  plaintiff  rested  the  cause. 

For  the  defendant  it  was  shown  that  the  receipts  which 
said  Company  at  that  time  gave,  stated  that  the  freight  woald 
be  delivered  to  the  Western  and  Atlantic  Railroad  at  Kings- 
ston,  and  that  the  putting  of  the  car  on  said  sideling  was,  and 
long  had  been,  the  customary  way  of  making  delivery  to  the 
Western  and  Atlantic  Railroad.  Evidence  was  also  intro- 
duced, such  as  the  plaintiff  had  anticipated,  tending  to  show 
that  the  fire  came  from  some  passing  engine  on  the  Wcsten 
and  Atlantic  Railroad. 

The  conductor,  who  made  such  delivery,  said  that  tbe 
agent  was  out  when  he  arrived,  and  he  put  the  slip  tbroagb 
a  hole  in  his  door,  made  for  that  purpose,  and  the  refusal  of 
the  agent  to  receive  the  cotton  was  denied ;  at  least  the  wit- 
ness said  he  did  not  reoollect  any  such  conversation.  He 
further  testified,  that  the  cotton  was  in  a  Western  and  Atlti- 
tic  Railroad  box  cur,  which  had  been  sent  to  Rome  for  aid 
cotton. 

J.  B.  Peck,  Master  of  Transportation  of  the  Western  vi 
Atlantic  Railroad,  testified,  that  if  a  car  was  loaded  to  go 
through,  it  was  alway^j  considered  by  the  railroad  as  delivered 
when  it  was  placed  on  said  side-track,  and  other  ^tneawi 
corroborated  this  as  the  custom  as  to  delivery.  • 

The  President  of  said  Company  testified,  that  such  cottoa 
was  then  worth  from  forty  to  forty-four  oents  per  pound  k 
Confederate  currency ;  that  there  was  no  other  carrency  liei* 
then,  and  it  was  much,  depreciated.  He  Airther  said,  tW 
the  Company  collected  its  freight  at  Kingston,  and  onlycPi* 
tracted  to  deliver  to  the  Western  and  Atlantic  Railroad  th* 
Another  witness  testified  that  Confederate  money  wasiauein' 
at  par  at  that  time;  for  the  purposes  of  trade  it  was  woi* 
more  than  to  buy  gold  with  it,  gold  had  an  artificial  v*W 
some  time  after  corn  sold  for  $5  00  per  bushel,  though  i^«<* 
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worth  from  $2  00  to  $2  60  per  bushel  at  the  time  of  ^he 
burning,  and  land  was  bought  and  sold  in  several  instiances 
for  bnt  little  more  than  it  would  bring  in  greenbacks.  It  was 
ako  shown  that  the  Western  and  Atlantic  Railroad  had  also; 
been  sued  for  this  cotton,  and  that  one  verdict  had  been  ren<^ 
dered  in  its  &vor.. 

The  Court  charged  the  jury,  among  other  things,  that  thej 
should  ascertain  from  the  evidence  whether  the  Company  nn<^ 
dehioolt  to  carry  the  cotton  beyond  its  own  temiimts;  but  that 
to  make  the  defendant  liable  for  loss  on  a  connecting  road, 
there  must  be  an  express  contract  or  &ct8  proven  amounting 
to  an  express  contract  or  understanding  to  carry  and  delivei) 
bofOMiita  terminus  I  that  if  the  Company  undertook  to  carry 
the  cotton  to  Kingston  only,  and  there  deliTered  it  to  the 
Western  imd  Atlantic  Railroad,  according  to  plaintiff ^s  direc-« 
tione,  or  the  custom  of  the  trade,  and  the  connecting  road 
biid  received  the  goods  as  in  good  order,  the  defendant  was 
no  longer  liable.  The  measure  of  damages  is  the  value  of  the 
cbttoa*  at  the  time  and  place  of  its  destruction,  or  at  any  place 
from  the  point  of  shipment  to  the  place  for  delivery,  phU 
interest. 

.  The  jury  found  for  the  plaintiff  for  $3,339  84.  A  new 
trial  was  moved  for,  upon  the  grounds  that  the  verdict  was 
contrary  to  law,  etc.,  against  the  weight  of  the  evidence,  etc., 
becaase  the  charge  as  to  any  contract  to  deliver  beyond  King>- 
stOD  was.  hypothetical,  and  as  to  the  measure  of  damages,  t^as 
erroneous,  because  there  was  no  evidence  of  the  value  of  the 
cotton  at  Augusta,  Georgia.  The  new  trial  was  refused,  and 
that  is  assigned  as  error  on  said  grounds. 

W.  Akin,  Prxntup  &  Fouche,  for  plaintiff  in  error. 

Ha^vby  &  Scott,  for  defendant. 
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Brown,  C.  J. 

1.  The  evidence  is  in  conflict  in  this  case,  as  to  the  delivery 
of  the  cotton  shipped  by  the  Rome  Railroad  Corapanj,  to  the 
Western  and  Atlantic  Railroad,  at  Kingston.     Mr.  Stephens, 
who  was  the  agent  of  both  roads  at  that  point,  swears  that 
it  was  not  delivered  to  the  Western  and  Atlantic  Railroad, 
and  that,  as  agent  of  that  road,  he  refused  to  receive  it,  be- 
cause it  was  shipped  in  a  stock  car,  and  the  sparks  w«re  fall- 
ing on  it,  from  the  engine,  when  it  arrived  at  Kingston.    He 
also  states  that  he  had  positive  orders  from  the  authorities  of 
the  State  Road  to  act  as  he  did,  in  such  cases.     In  this  cise^ 
the  receipt  or  bill  of  lading  was  lost,  but  the  presumption  is, 
that  the  Rome  Railroad  Company  received  the  cotton  in  good 
order.     Having  received  it  for  shipment  to  Augusta,  if  there 
were  no  special  contract  to  be  liable  beyond  their  termhm, 
they  were  only  liable  till  they  had  delivered  the  cotton  totbe 
connecting  road  and  it  had  been  received  by  the  latter,  when 
the  liability  of  the  one  ceased  and  the  other  oommeoced. 
But  as  there  is  a  dispute  about  the  fact  of  the  delivery,  and 
as  the  cotton  was  to  be  shipped  through,  on  the  car  which 
came  from  Rome,  without  being  trans-shipped  to  another  ev 
when  turned  over  to  the  connecting  road,  the  question  of  de- 
livery was  one  of  fact  for  the  jury,  and  as  the  evidence  wis 
in  conflict,  we  do  not  feel  at  liberty  to  disturb  their  verdict 

2.  The  plaintiff  in  error  complains  that  the  charge  oi  the 
Court  as  to  a  special  contract  to  carry  the  cotton  through  is 
Augusta  was  erroneous,  because  there  was  no  evidence  to  so|>* 
port  it.  We  admit  that  the  evidence  may  not  be  very  8troii( 
but  as  the  receipt  had  been  lost  or  destroyed,  and  as  boA 
the  shipper  and  the  agent  of  the  road  swore  the  cotton  vii 
to  be  transported  from  Rome  to  Augusta,  we  cannot  say  (htf* 
was  no  evidence  on  that  point.  In  any  event,  as  the  CBlt0 
was  burnt  at  the  terminus  of  the  Rome  Road,  we  are  %aik 
to  see  how  the  defendant  was  damaged  by  the  chaigc^lW 
the  Rome  Road  might  bind  itself  to  carry  the  cotton  thr^ 
to  Augusta,  but  that  such  contract  could  not  be  preoMK^ 
and  that  it  must  be  shown  by  proo^  that  there  was  n  ^ 
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press  contract  to  carry  beyond  Kingston,  or  the  road  would 
not  be  liable. 

3.  It  is  further  objected,  that  the  verdict  was  excessive, 
because  the  value  of  the  cotton  at  the  time  of  shipment  was 
proved  in  Confederate  money  only,  and  there  was  no  proof 
of  the  value  of  Confederate  money.  It  is  true  the  value  of 
Confederate  money  in  gold  was  not  proved.  But  there  is 
j^oof  that  it  had  value  at  that  time ;  that  it  was  used  at  par 
in  the  payment  of  debts,  that  corn  was  worth  two  dollars 
and  fifty  cents  per  bushel,  and  that  land  sold  in  several  in- 
stances for  Confederate  money  for  but  little  more  than  it  now 
brings  in  greenbacks.  As  the  verdict  is  for  a  much  smaller 
sum  than  the  cotton  was  proved  to  have  been  worth  in  Con- 
federate money,  and  as  the  value  of  the  Confederate  money, 
though  not  shown  by  the  gold  standard,  was  shown  in  com- 
parison with  other  property,  we  do  not  feel  at  liberty  to  dis- 
turb the  verdict  on  this  ground.  When  the  value  of  cotton 
in  Confederate  money  had  been  shown,  and  it  was  further 
testified,  that  it  was  worth  par  in  payment  of  debts,  etc., 
this  was  sufficient  to  cast  the  onus  on  the  defendant,  if  it  de- 
sired to  controvert  its  value  as  estimated  by  the  comparisons 
made  by  the  plaintiff's  witnesses. 

4.  The  charge  of  the  Court  as  to  the  measure  of  damages 
is  also  complained  of.  The  rule  laid  down  by  this  Court,  in 
Oooper  vs.  Young,  22  Ga.,  271,  and  in  Taylor  &  Cb.  t». 
Cbllier,  26  Oa.,  122,  is :  that  if  a  common-carrier  fails  to 
deliver  goods  according  to  contract,  and  they  are  lost,  he  is 
liable  for  the  value  of  the  goods  at  the  place  of  destination, 
at  which  he  engaged  to  deliver  them,  deducting  the  fi*eight. 
While  plaintiff  in  error  denies  that  the  Rome  Railroad  Com- 
pany made  any  special  contract  to  deliver  the  cotton  at  Au- 
gusta, and  insists  that  the  Company  was  only  bound  to  deliver 
it  at  Kingston,  they  say  the  proof  as  to  its  value  in  estimating 
the  damages,  should  have  been  confined  to  its  value  at  that 
time,  in  Augusta,  and  as  there  is  no  evidence  as  to  the  value 
of  cotton  in  Augusta,  there  should  have  been  no  recovery. 
Admit  that  the  plaintiff  would  have  been  entitled  to  recover 
what  was  most  probably  the  higher  price  of  cotton  at  Augos-t 
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ta,  if  he  had  proved  it,  and  it  follows  that  he  lost  that  ad- 
vantage by  failing  to  make  the  proof.     But  we  do  not  think 
ihat  a  good  reason  why  he  may  not  recover  the  lower  price 
which  it  bore  at  Borne.     We  think  it  safe  to  lay  down  the 
rule,  that  the  commodity  shipped,  is  presumed  to  bie  worth 
as  much,  at  the  point  of  destination,  as  it  is  at  the  place  of 
shipment.     In  fact  it  is  generally  ^yorlh  more.     If  it  were 
not  so,  there  would  be  do  inducement  to  ship.     And  the  law 
allows  the  owner  of  the  goods  tlie  benefit  of  Uiat  iiKxeased 
price,  in  case  they  are  not  delivered,  if  he  chooses  to  avail 
himself  of  it  by  proof     But  if  he  fail  to  do  so,  aad  ovif 
proves  the  value  at  the  place  of  shipment,  which  is  not  re 
butted  by  the  defendant*,  the  latter  is  not  injured^  snd  haa  do 
just  cause  of  complaint.     Indeed  he  is  presumed  to  .be  bene- 
fitted by  the  plaintiff's  neglect  to  make  the  proof  and  insiflt 
upon  the  full  measure  of  his  rights. 

There  were  numerous  charges  aslced,  and  given  or  refused 
by  the  Court  in  this  case.  But  we  do  not  think  it  neoesstij 
to  go  into  a  detailed  notice  of  them.  The  points  coDsideied 
fully  dispose  of  all  the  grounds  taken  in  the  motion  for  i 
new  trial,  and  the  ruling  of  the  Court  upon  that  motion,  vis 
all  that  was  excepted  to,  and  assigned  as  error  in  this  Court 

Judgment  affirmed. 


:t 
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John  Babes  and  wife,  plaintiff  in  error,  vs.  John  Woope^ 

administrator,  defendant  in  error. 

Tbe  returns  xnkde  by  an  lidministrator  to  the  Ordinary  and  approved  by 

kiln,  are  not  eonclanve.     Bat  where  the  administrator  had  made  Ids 

.  retoTQ,  and  the  guardian  of  miqor  legatees  filed  objections  to  it,  and 

.  charged  mismanagement  and  unfairness  in  the  return,  in  this,  that  the 

administrator  credited  himself  with  Confederate  bonds,  in  which  he 

had  invested  Confederate  notes  received  before  the  passage  of  the  Act 

*.  6f  the  Legblature,  authorizing  administrators  to  receive  Confederate 

:  Treasai^  notes,  and  the  Ordinary  cited  the  administrator  to  answer  to 

the  charge,  and  he  came  into  the  Court  of  Ordinary,  and  made  his. 

showing,  and  the  Court  of  Ordinary,  on  the  hearing,  passed  an  order 

that  said  return  be  disallowed  and  that  the  administrator  be  required 

immediately  to  make  another  return,  including  in  said  return  good 

onrreney  instead  .of  the  Confederate  <iurrehcy,  and  no  appeal  was  tahen 

from  this  judgment  of  the  Couct  of  Ordinary^     S^ld^  that  it  becamei 

conclusive  as  to  the  point  in  issue,  and  the  administrator  will  not  be 

.  heard  to  set  up  the  same  item  for  loss  of  Confederate  currency  in  the 

subsequent  return,  which  he  is  required  to  make.  >  If  the  judgment  of 

•  ithe  C^art  on  his  first  return  was  erroneous,  and  He  was  unwilling  tobe^ 

•  boiiod  by  it,  he  should  have  appealed  from  it.    Having  failed  to  do  so, 
he  cannot  now  be  heard  to  controvert  its  correctness. 

Administrator's  returns.     Res  adjudlcata.     Before  Judge 
Parrott.     Oatbosa  Superior  Court.     March  Term,  1869. 

Woods  was  administrator  of  John  6ray^  deceased.  Mrs. 
Baber,  formerly  his  widow,  was  the  guardian  of  JohnGray^s 
^nor  heirs.  On  the  5th  of  June,  1866,  she,  as  snoh  guard- 
ian, complained  to  the  Ordinary  that  Woods  was  mismana^-* 
lag  said  estate,  and  had  made  no  returns,  and  obtained  aft 
order  from  the  Ordinary  for  Woods  to  appear  and  settle  wiith 
her.  In  answer  to  said  rule,  in  August,  1866,  Woods  made 
his  return,  as  administrator,  and  claimed  therein  as  one  item 
t^r  his  discharge,  $392  63,  collected  in  Confederate  currenby.. 
ICrs.  Baber  objected  to  this  returu,  averring  that  said  sum: 
triiA  collated  by  ^oods,  in  par  ourrenoy,  and  not  in  said  coiv 
ieney.  At  November  Term,  1866,  of  the  Court  of  Ordinary^ 
this  issue  was  tried,  and  the  Ordinary  found  and  adjudged 
that  said  return  was  incorrect,  in  so  far  as  related  to  the  oniv 
Xeaoy  in  which  said  sum  was  <K>Ilected,  and  orderevl  Woods  to 
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make,  at  once^  another  return,  putting  good  currency,  in  lieu 
of  Confederate  currency.  Nothing  more  was  done  at  that 
time. 

In  March,  1869^  Woods  made  another  and  final  return  for 
1864,  1865,  1866  and  1867,  in  which  he  charged  himself 
with  a  balance  of  $393,  from  his  first  return  (the  date  of 
which  is  not  mentioned)  and  discharged  himself  by  virioas 
credits,  the  last  of  which  was,  ''balance  on  file,  $288,''  meao- 
ing  in  Confederate  currency.     To  this  last  return,  Mrs.  Baber, 
with  her  husband,  filed  a  cavecU,  averring  that  the  assets  of 
aaid  estate  came  into  Woods'  hands  in  good  currencf,  prior 
to  the  Act  of  1863,  allowing  administrators  to  take  Confede- 
rate currency,  and  because  this  matter  had  been  adjudicated 
at  said  November  term,  1866,  of  the  Court  of  Ordinaiy,  ad- 
versely to  said  Woods. 

Upon  the  trial  of  this  issue,  upon  the  appeal,  in  the  Sape- 
rior  Court,  Woods  explained  his  other  cre<Ut8,  and  testified 
that  he  collected  said  original  sum,  from  one  Dalton,  in  0)0' 
federate  currency,  in  1863,  that  he  funded  it  in  the  fall  of 
1863,  and  that  it  perished  with  the  Confederacy.  Mrs.  Baber 
testified,  that  he  told  her  (in  1862,  she  thought^)  that  he  Itfd 
in  his  house  every  dollar  of  the  funds  belonging  to  her,  is 
such)  guardian,  but  could  not  pay  her  till  William  Gray  vt> 
present  tosee  to  a  division,  and  that  he  refused  to  payktf 
anything.  A  witness,  who  was  with  her  at  said  ieoitif  I 
agreed  with  her,  except  that  he  said  it  was  made  in  18SS> 
Her  counsel  also  read  in  evidence  said  return  of  August^  18f(i 
hereaveat  thereto,  and  the  judgment  then  mada 

The  Court  charged  the  jury,  that  they  had  nothtog  to  ^ 
with  said  judgment  of  the  Ordinary,  that  it  did  not  hf 
Woods  from   making  another  return,  including  the  n" 
daim  for  Confederate  money  lost,  which  had  beeo  disallfm 
that  they  must  decide  this  case  upon  its  merits,  as  preieri'.; 
by  the  evidence,  without  any  reference  to  aaid  jadgilitlJ 
that  the  administrator's  returns  totheOrdinaiyoooIdbtfPl 
against  him,  but  the  judgment  of  the  Ordinary,  alloviv'^] 
disallowing  the  return,  was  an  ex  parte  prooeedingi 
be  aet  aside,  and  conld  not  be  pleaded  as  a  htm&t 
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that  the  questioD  was  not  whether  the  return  had  been  al- 
lowed or  not,  bnt  whether  the  administrator  had  properly 
discharged  his  duty,  and  if  not,  for  how  much  was  he  liable. 
The  jury  found  in  fiivor  of  Woods,  allowing  said  last  return. 
Plaintiff's  counsel  moved  for  a  new  trial,  upon  the  grounds 
that  said  charge  as  to  the  judgment  was  erroneous,  and  that 
the  verdict  was  decideilly  against  the  weight  of  the  evidence, 
etc  The  new  trial  was  refused,  and  that  is  assigned  as  error 
on  said  grounds. 

DODSON  &  Payne,  by  E.  F.  Hoge,  for  plaintiffs  in 
error, 

C.  D.  McCuTCHix,  by  D.  A.  Walker,  for  defendant. 

Brown,  C.  J. 

The  record  in  this  case  shows  that  John  Woods,  the  ad- 
ministrator of  John  Gray,  deceases!,  made  to  the  Ordinary 
his  final  return,  showing  a  balance  due  the  estate,  which  he 
filed  with  the  Ordinary.  And  in  his  affidavit  to  the  correct- 
ness of  the  return,  he  stated  that  this  balance  was  funded  in 
Confederate  States  bonds  as  the  law  required,  and  that  the 
same  was  received  and  held  in  good  faith.  Within  thirty 
days  afler  the  return  was  made,  the  guardian  of  the  minor 
ehildren  of  John  Gray,  deceased,  filed  objections  to  the  return, 
on  the  ground  that  the  administrator  received  the  Confederate 
money,  before  the  passage  of  the  Act  of  April,  1863,  by  the 
li^islature,  authorizing  administrators  to  receive  Confederate 
Treasury  notes  in  payment  of  debts  due  estates,  and  that  hav- 
ing said  funds  iu  hand  he  refused  to  pay  out  the  same  accord- 
ing to  law,  upon  demand.  Whereupon,  the  Ordinary  cited 
and  required  the  administrator  to  appear  before  the  Court, 
and  settle  with  the  guardian  of  the  minor  heirs,  the  amount 
due  from  him  as  administrator. 

At  a  subsequent  term  of  the  Court,  the  administrator  ap- 
peared and  filed  his  answer  under  oath,  stating  that  he  did 
Teoeive  the  Confederate  money  afler  the  passage  of  the  Act. 
At  the  next  term^  the  guardian  appeared,  and  by  plea  denied 
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the  correctness  of  the  showing  made  by  the  administrator, 
and  also  controverted  the  correctness  of  other  itenas  in  the 
return.     And  at  a  subsequent  term^  the  Court,  having  heard 
the  evidence  introduced  ou  the  trial,  adjudged  that  the  r^ 
turn  was  incorrect,  and  ordered  that  the  administrator  be  re- 
quired to  make,  immediately,  another  return  on  said  estate, 
including  in  said  return  good  currency,  instead  of  the  Con- 
federate currency.     In  obedienoe  to  this  order  of  the  Court, 
the  administrator  afterwards  made  another  return,  ia  which 
he  included  the  same  item  of  loss  by  Confederate  currency, 
Otc.     But  he  had  entered  no  appeal  from  the  judgment  of  the 
Court  rendered  against  him  on  the  hearing.     To  this  last 
return,  the  guardian  pleaded  the  judgaient  of  the  Court,  dis- 
allowing the  item  in  the  first  return,  which  related  to  the 
Confederate  currency,  in  bar,  as  the  judgment  of  a  Court  of 
competent  jurisdiction  upon  the  very  point  in  issue.    The 
case  went  by  appeal  to  the  Superior  Court,  and  on  the  trial 
the  Judge  charged  the  jury,  in  substance,  that  they  were  to 
pay  no  attention  to  that  judgment.     The  jury  found  forthe 
administrator,  and  the  guardian  brings  the  case  to  this  Court. 
Section  2488  of  the  Code,  directs  that  the  Ordinary  shall 
carefully  examine  the  return  and  vouchers  of  the  admioiatm- 
tor,  and  if  found  correct  and  no  objection  be  filed  in  tiv^ 
days  from  the  time  it  is  filed  in  office,  he  shall  allow  the 
same,  etc.     The  return  thus  allowed  and  recorded  (thaiiaal- 
lowed  without  objection)  shall  be  prima  facU  evidence  ii 
&vor  of  the  administrator  of  its  correctness.     But  this  cms 
does  not  fall  within  that  rule.     This  was  a  proceeding  under 
section  2472  of  the  Code,  making  obje6tion  to  the  return  witk- 
in  the  thirty  days.     That  section  declares,  that  whoievtf  tb 
Ordinary  knows,  or  is  informed,  by  any  person  having  alfl** 
terest' in  the  estate,  that  the  administrator  wastesi  or  ia  W 
manner  mismanages  the  estate,  or.  that  he  or  his  aeeoitfi 
are  likely  to  become  insolvent,  or  ihnt  he  refuses  or  fidl'i^ 
make  returns  aa  required  by  law,  or  that,  for  any  reai^tN 
is  unfit  for  the  trust  reposed  in  him,  he  shall  dte  sotk^l 
ministrator  to  answer  to  suoh  charge,  at  some  regular.  W 
of  the  Court,  and  upon  the  hearing,  tJie  Ordinary  maj^.h'*^ 
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discretion,  revoke  the  letters  of  administration,  or  require 
additional  security,  or  pass  such  other  order  as,  in  his  judg- 
ment, is  expedient  under  the  circumstances  of  each  case. 

Here  the  charge  was,  that  the  administrator  had  not  made 
his  retura  "  as  required  by  law,^'  that  is,  that  he  had  not 
made  a  correct  return,  but  had  credited  himself  with  the 
X)onfederate  money  which  he  had,  as  it  was  alleged,  no  right 
to  receive,  when  he  took  it  in  payment  of  the  debts  of  the 
estate.  And  he  was  cited  to  appear  and  answer  this  charge. 
The  statute  gives  the  Court  of  Ordinary  jurisdiction  and 
authority,  to  hear  and  decide  the  point  in  issue  in  just  such  a 
case,  and  its  judgment  when  rendered,  becomes  final  and 
.oooclusive  on  the  point  in  issue,  if  no  appeal  is  entered. 
This  view  of  the  case  is  strengthened  by  reference  to  section 
3553  of  the  Code,  which  declares  that  an  appeal  lies  to  the 
Superior  Court  from  any  decision  made  by  the  Court  of  Or- 
dinary, except  an  order  appointing  a  temporary  administra- 
tor :  Provided,  that  whenever  an  appeal  shall  be  taken  from 
a  decision  of  the  Ordinary  made  under  section  2472  of  this 
Code,  such  appeal  shall  not  operate  as  a  supersedeas,  unless 
the  executor  or  administrator  shall  first  give  a  good  and  suffi- 
•cient  bond,  etc.  This  shows  conclusively  that  the  law  con- 
teinplates  an  appeal  from  a  decision  made  in  a  proceeding 
under  this  very  section  of  the  Code. 

It  follows,  therefore,  that  the  parties  to  such  a  proceeding 
are  bound  by  the  judgment  rendered,  whether  it  is  right  or 
wrong,  if  they  fail  to  enter  an  appeal  within  the  time  allowed 
by  law,  and  that  judgment  is  conclusive,  and  may  be  plead- 
j&i  in  bar  of  any  subsequent  proceeding,  intended  to  contro- 
vert the  point  in  issue  at  the  former  hearing  and  covered  by 
the  former  judgment. 

The  record  as  it  comes  up  to  this  Court  in  this  dase,  is 
.very  much  tangled,  and  there  is  confusion  as  to  dates.  But 
4U5  we  understand  it,  this  was  the  only  point  in  the  case. 
Indeed  it  was  so  admitted  by  the  counsel  in  the  argument. 

Judgment  reversed. 


648  SUPREME  COURT  OF  GEORGIA. 


Ardis,  trosteei  vs.  Printop,  adm'r,  ei  aL 


John   Ardis^   trustee,  plaintiff   in  error,   t^.  Joseph  J. 
Fbintup,  administrator,  et  al.,  defendants  in  error. 

1.  Ante- nuptial  contracts  in  consideration  of  marriage  to  be  solemnized, 
like  wills,  slioald  be  liberally  construed  to  carry  into  effect  the  bteB> 
tion  of  the  parties. 

2.  The  rules  of  grammatical  construction  usually  govern,  but,  to  effee* 
tuate  the  intention,  they  may  be  disregarded,  and  coi^jnnctioiii  be  »ab- 
stituted  for  each  other. 

8*  An  express  trust  may  depend  for  its  operation  upon  a  futore  event, 
and  is  then  a  contingent  trust. 

4.  In  this  case,  the  intended  wife  with  the  consent  of  the  future  hushsad, 
conveyed  her  property  to  a  trustee,  for  the  joint  use  and  maintenanct 
of  both  husband  and  wife,  for  and  during  their  joint  lives,  the  proptf- 
ty  to  be  under  the  control  and  management  of  the  husband,  bot  not  to 
be  in  any  manner  liable  for  his  contracts,  then  to  the  survivor  for  and 
during  his  or  her  natural  life,  and  in  case  of  the  husband's  surrivor 
ship,  there  being  issue,  to  remain  under  his  management  during  hit 
life,  then  to  vest  in  and  become  the  property  of  the  child  or  ddldrM 
of  the  wife,  the  issue  of  the  marriage,  living  at  the  time  of  the  dettk 
of  said  survivor.  But  if  there  be  no  issue  of  said  marriage,  or  if  aid 
issue  shall  die  in  the  lifetime  of  such  survivor,  without  leanng  iaM 
alive  at  the  time  of  the  death  of  said  survivor,  said  survivor  shall  tiki 
an  absolute  estate  in  said  property.  And  if  the*baid  wife  survive  tbt 
husband  and  marry  again,  and  at  the  time  of  her  death,  there  be  iwe 
of  the  present  contemplated  marriage,  and  also  issue  of  any  sudm^ 
sequent  marriage  then  living,  the  issue  of  such  marriage  shall  takt  is 
interest  in  said  property  in  the  same  manner  and  to  the  same  eztsot, 
as  if  it,  or  they,  were  the  issue  of  the  first  marriage.  And  in  a  sabte* 
qnent  part  of  the  deed  it  is  declared  that,  "  if  al  any  iinu  thereaftcrit 
shall  be  deemed  advisable  or  necessary  by  said  husband  and  wife,  tf 
the  survivor  of  them,  the  said  trustee,  with  the  written  consent  and  x^ 
quest  of  the  said  husband  and  wife,  or  the  survivor  of  them,  may  seOf 
exchange  or  otherwise  dispose  of  all  or  any  part  of  said  property,  bit 
the  proceeds  of  such  sale,  exchange  or  other  disposition,  and  the  ir 
crease  thereof,  shall  be  held  subject  to  the  uses  and  purposes  hereii' 
before  mentioned.'' 

After  the  marriage  had  been  solemnized,  the  husband  died,  leaving  M 
issue  by  the  wife,  she  aflerwards  married  again,  and  had  two  chiUni 
by  the  last  husband:  Hddf  that  the  scope  and  spirit  of  the  marriag•N^ 
tlement  embrace  the  children  of  the  second  marriage  aa  beaefidiniir 
though  there  were  no  children  of  the  first  marriage,  and  that  the  tmtvi* 
DOi executed  at  the  death  of  the  first  husband;  but  the  trustee  stiflbeld 
the  legal  title  for  the  wife  during  her  life,  with  contingent  reosindtf 
to  such  children  as  might  be  the  offspring  of  the  second  manwf^ 
which  became  a  vested  remainder  on  the  birth  of  such  child  or  cbildreD* 
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Equity.    Marriage  settlement.    Before  Judge  Parrott. 
Gordon  Superior  Court.    October  Term,  1869. 

Ardis,  as  trustee  for  Mrs.  Skelly  and  her  children,  filed  a 
bill  containing  the  following  averments :  On  the  31st  of 
August,  1842,  in  Edgefield  District,  South  Carolina,  he,  as 
sucb  trustee,  John  C.  G.  Key  and  Ann  J.  Ardis  (now  Mrs, 
Skelly)  entered  into  the  following  contract :  "  Whereas,  a 
marriage  is  shortly  to  be  had  and  solemnized  between  the 
said  John  C.  G.,  and  the  said  Ann  J.;  and  whereas,  the  said 
Ann  J.  is  seized  and  possessed  in  her  own  right  of  certain 
property  hereinafter  mentioned,  and  referring  for  more  par- 
ticular description  thereof  to  a  schedule  hereunto  annexed 
and  made  a  part  of  this  deed,  which  the  said  parties  have 
agreed  to  settle  and  secure  as  hereinafter  provided :  Now 
the  said  Ann  J.,  for  and  in  consideration  of  the  premises  and 
the  sum  of  five  dollars  to  her  in  hand  paid  by  the  said  John 
Ardis,  the  receipt  whereof  is  hereby  acknowledged,  has  given, 
granted;  aliened,  conveyed,  bargained,  sold  and  transferred, 
and  by  these  presents  does  give,  grant,  alien,  convey,  bargain, 
8^11  and  transfer,  unto  the  said  John  Ardis,  his  heirs  and 
assigns,  all  and  singular  the  property  of  the  said  Ann  J., 
real  and  personal,  more  particularly  specified  and  described 
in  the  schedule  hereunto  annexed,  and  made  a  part  of  this 
deed :  To  have  and  to  hold  the  said  property  to  the  said 
John  Ardis,  his  heirs  and  assigns  forever;  in  trust,  neverthe- 
less, to  and  for  the  uses  and  purposes  following,  that  is  to  say: 
To  and  for  the  joint  use  and  maintenance  of  the  said  John 
C.  G.  and  Ann  J.,  from  the  time  of  their  marriage,  for  and 
daring  their  joint  lives,  (for  which  time  the  said  property  is 
to  be  under  the  control  and  management  of  the  said  John  C. 
G.y  but  is  not  to  be  in  any  way  or  manner,  or  the  increase 
thereof,  liable  for  any  of  his  contracts;)  then  to  the  use  of  the 
survivor  for  and  during  his  or  her  natural  life ;  and  in  case 
of  his  survivorship,  and  there  being  issue,  still  to  be  under 
his  control  and  management  during  his  life ;  then  to  vest  in 
and  become  fhe  property  of  the  child  or  the  children  of  the 
aaid  Ann  J.,  (the  issue  of  said  marriage,)  living  at  the  time 
Vol.  xzxix — 42. 
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of  the  death  of  said  survivor,  and  if  any  such  child  or  chiidren 
be  dead,  leaving  issue  then  alive,  such  issue  shall  take  in  place 
of  such  deceased  child  or  children ;  but  if  there  be  no  issae  of 
said  marriage,  or  if  such  issue  shall  die  in  the  lifetime  of  such 
survivor,  without  leaving  issue  alive  at  the  time  of  the  death 
of  said  survivor,  said  survivor  shall  take  an  absolute  estate 
in  said  property.     And  if  the  said  Ann  J.  survive  the  mi. 
John  C.  G.,  and  marry  again,  and,  at  the  time  of  her  death, 
there  be  issue  of  the  present  contemplated  marriage,  and  also 
issue  of  *any  such  subsequent  marriage  then  living,  the  issue 
of  any  such  marriage, shall  take  an  interest  in  said  property 
in  the  same  manner  and  to  the  same  extent  as  if  it  or  they 
were  the  issue  of  the  first  marriage,  and  the  said  John  C.  6. 
does  hereby  release  and  relinquish  to  the  said  Joho  Ardis, 
for  the  uses  and  purposes  aforesaid,  all  his  marital  rights  in 
and  over  the  said  property  that  might  otherwise  be  acquired 
by  his  marriage  with  the  said  Ann  J.,  and  the  said  John 
Ardis  covenants  and  agrees  with  the  said  John  C.  6.,  and  the 
said  Ann  J.,  respectively,  to  hold  the  aforesaid  prop^  io 
trust  for  the  uses  and  purposes  before  mentioned.    Andiffi 
any  time  hereafter,  it  shall  be  deemed  advisable  or  neoesniy 
by  said  John  C.  G.  and  Ann  J.,  or  the  survivor  of  them,  the 
said  John  Ardis,  with  the  written  consent  and  request  of  the 
said  John  C.  G.  and  Ann  J.,  or  the  survivor  of  theni,BttJ 
sell,  exchange,  or  otherwise  dispose  of  all  or  any  part  ai^ii 
property,  but  the  proceeds  of  such  sale,  exchange  or  otter 
disposition,  and  the  increase  thereof,  shall  be  held  as  sodil* 
the  uses  and  purposes  before  mentioned/' 

The  property  mentioned  in  the  schedule  was  oertaio  hit 
in  South  Carolina,  and  some  cash.    Key  and  Ann  J.  Aidk 
married  and  had  issue;  Key  died,  leaving  Ann  J,  alive^*' 
the  issue  died,  leaving  no  issue.     In  Key's  lifetime  andaMI 
the  South  Carolina  property  was  converted  into  cash  tti  ^ 
was  invested  in  slaves  and  other  personalty.    In  Noi 
1867,  the  widow  married  Thomas  W.  Skelly,  and  If 
had  a  son  and  daughter,  now  aged  ten  and  seven  yai% 
spectively.    John  Smith  was  administrator  of  one 
and  as  sueh,  in  December,  1869,  agreed  to  sell  prinMf 
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Skelly,  certain  (described)  land  of  Abbott's  estate,  at  $12,0Q0, 
said  Smith,  knowing  that  Skelly  was  insolvent,  and  that  he 
could  not  pay  for  it  except  out  of  the  trust  fund  aforesaid, 
which  Skelly  had.  To  perfect  the  title  to  this  property,  it 
was  agreed  between  Smith  and  Skelly,  that  the  land  should 
be  sold  at  administrator's  sale,  and  that  Skelly  would  bid  it 
off,  but  take  it  at  $12,000,  without  regard  to  what  it  might 
bring  at  said  sale.  It  was  advertised  and  sold  at  public  out- 
cry at  administrator's  sale,  and  bid  off  by  Skelly,  as  the 
highest  bidder,  at  $8,000.  Skelly  gave  his  individual  notes 
to  Smith,  as  administrator,  for  $12,000,.  and  took  bond  for  title 
to  said  premises  for  himself.  In  fact,  said  land  was  not  worth 
oyer  $8,000,  and  Smith  knew  it,  nor  is  it  now  worth  more. 
Skelly  paid  Smith,  on  these  notes,  $7,100,  Smith  knowing 
that  the  same  was  the  funds  of  the  said  trust  estate.  In 
September,  1864,  Skelly  died,  intestate  and  insolvent,  with- 
out having  paid  the  balance  of  his  notes.  Joseph  Printnp 
has  become  Skelly's  administrator,  and  is  about  to  sell  said 
land  as  the  property  of  Skelly.  Mrs.  Skelly  and  said  son 
and  daughter  lost  the  balance  of  said  trust  estate,  because  it 
had  been  invested  in  slaves,  and  will  be  penniless  unless  they 
can  recover  said  land  or  the  trust  money  invested  in  it. 

Ardis  contended  that  the  $8,000  was  all  that  was  l^ally 
due  for  said  land,  and  prayed  that  Printup  should  deliver 
the  bond,  and  that  Smith  should  convey  the  land  to  him,  as 
Buch  trustee,  for  said  uses  and  trusts,  and  surrender  the  bal- 
ance of  Skelly's  notes,  or  that  a  decree  be  had  rendering  said 
land  liable  for  said  trust  fund  so  paid  out  by  Skelly,  in  pre- 
ference to  all  other  liens,  and  for  general  relief,  and  that 
meanwhile  Printup  should  not  sell  said  land. 

The  injunction  was  granted.  When  the  cause  came  on  for 
trial  defendant's  counsel  moved  to  dismiss  the  bill,  because 
the  trust  created  by  said  deed  was  executed,  and  therefore  com- 
plainant had  no  right  to  sue.  The  bill  was  dismissed,  and 
that  18  assigned  as  error. 

W.  H.  Dabney,  W.  Akin,  for  plaintiff  in  error. 
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Printup  &  FoucHE,  H.  Buchanan,  for  defendants,  said 
Key  dying  without  issue,  the  widow,  under  the  deed,  took 
the  fee,  Irw's  Code,  sess.  2288,  2290,  2237 ;  Ist  Kelly,  (Ga. 
B.,)  389;  2  BI.  Com.,  175-6;  the  life-estate  was  mei^, 
Irw's  Code,  sec.  2245;  2  BI.  Com.  177 ;  at  least,  the  widow 
had  a  life-estate,  and  Skelly  got  that  by  marrying  her,  ind  a 
sale  of  Skelly's  interest  in  said  land  cannot  afiect  remainde- 
men,  Irw's  Code,  sees.  2229,  2236. 

Brown,  C.  J. 

1.  Ante-nuptial  contracts,  like  wills,  are  to  receive  a  lib- 
eral construction  when  necessary  to  carry  into  effect  the  inten- 
tion of  the  parties.     Code,  section  1767  ;  3  Kdly,  367. 

2.  The  Courts  will  disregard  the  rules  of  grammaticil 
construction,  and  will  substitute  conjunctions  for  each  other, 
when  necessary  to  effectuate  the  intention  of  the  parties  to 
the  contract     Code,  section  2715. 

3.  When  an  express  trust  depends  for  its  operation  upon  a 
future  event  it  is  a  contingent  trust.     Code,  section  2285. 

4.  Apply  these  rules  in  the  construction  of  this  contiaet, 
and  we  think  there  is  no  difficulty  in  arriving  at  a  con«et 
conclusion.  It  is  insisted  that  the  property  vested  absolutely 
in  Mrs.  Key,  at  the  death  of  her  first  husband,  >vithoat  liv- 
ing issue,  and  the  following  sentence  in  the  deed  is  relied 
upon  to  sustain  this  view  of  the  case :  '^  But  if  there  be  do 
issue  of  said  marriage,  or  if  such  issue  shall  die  in  the  lifc 
time  of  such  survivor,  without  leaving  issue  alive  at  the  tiae 

*  of  the  death  of  the  said  survivor,  said  survivor  shall  take  ai 
absolute  estate  in  said  property."  Stop  here,  and  there  wooU 
be  no  difficulty.  But  the  deed  proceeds :  ''And  if  the  aid 
Ann  J.  survive  the  said  John  C.  G.,  and  man^  ftg^n»  >*4 
at  the  time  of  her  death,  there  be  issue  of  the  present  contea- 
plated  marriage,  and  also  of  any  such  subsequent  manii(C 
then  living,  the  issue  of  any  such  marriage  shall  take  ao 
interest  in  said  property  in  the  same  manner,  and  to  thecaoe 
extent,  as  if  it  or  they  were  the  issue  of  the  present  lDa^ 
riage."     We  think  it  very  clear  that  it  was  the  object  of 
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38  Ardis  and  her  friends,  in  making  this  marriage  contract, 
secure  to  all  her  children  equal  rights  under  the  trust 
d.  No  matter  whether  they  were  the  children  of  a  first 
second  marriage,  or  both,  they  should  all  stand  alike 
[  take  equally.  But  we  are  met  with  the  objection  that 
r  contingencies  must  happen  before  the  children  of  the 
Old  marriage  can  take :  first,  she  must  have  survived  her 
band  ;  second,  she  must  have  had  children  living  at  the 
e  of  his  death;  third,  she  must  have  married  again;  and 
rth,  she  must  have  had  children  by  the  second  marriage, 
are  satisfied  this  was  not  the  intention  of  the  parties 
»  the  deed  was  made,  though  the  grammatical  construe- 
I  of  the  sentence  justifies  this  conclusion.  There  being 
ohildren  of  the  first  marriage,  if  we  substitute  the  word 
br  the  words  aiid  alao,  italicised  above,  all  difficulty  is 
taved,  and  the  intention  of  the  parties,  as  we  gather  it 
B  the  whole  instrument,  is  carried  into  effect  in  favor  of 
children  of  the  second  marriage. 

t  was  further  objected,  that  this  construction  can  not  be 
act,  as  it  vests  the  estate  in  the  hands  of  the  trustee  at 
leath  of  the  first  husband,  for  the  use  of  his  widow  for 
'  and  it  was  asked  what  became  of  the  fee,  and  whether 
State  must  have  escheated,  in  case  she  died  before  the 
Id  marriage  and  the  birth  of  a  child.  We  see  no  diffi- 
^here.  When  Mr.  Key  died  the  trustee  still  held  the 
I  title  for  the  use  of  Mrs.  Key  for  life,  with  oon- 
remainder  to  any  issue  she  might  have  by  a  second 
Whenever  such  issue  were  born,  the  remainder 
vested,  and  the  trustee  then  held  for  her  during  her 
remainder  to  her  children  in  life.  Upon  the  death 
the  trust  depended  for  its  full  operation  upon  a  future 
birth  of  a  child  or  children  by  a  future  husband, 
therefore,  a  contingent  trust,  subject  to  be  terminated 
ith  without  such  issue,  or  to  be  executed  in  their 
ease  of  the  birth  of  such  issue. 
:ivas  not  only  a  proceeding  upon  a  marriage  contract, 
ft  contract  favored  by  law,  but  it  was  a  proceeding 
^y  on  such  contract,  and  the  rule  is,  that  Courts  of 
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Equity,  especially,  will  effectuate  the  true  intent  and  mean- 
ing of  the  parties  to  the  settlement,  irrespedhe  of  tht  words 
used  by  themj  in  attempting  to  carry  the  agreement  into  effect 
34  Ga.,  581 ;  2  Ketty,  319. 

We  hold  that  the  trust  in  this  case  was  not  executed,  there 
was  still  something  for  the  trustee  to  do.  He  still  held  the 
legal  title  for  the  use  of  the  wife  during  her  life,  subject  to 
the  contingent  remaindero  which  have  vested. 

We  are  the  more  confident  of  the  correctness  of  this  view 
when  we  consider  the  situation  of  the  parties  and  the  objects 
intended  to  be  accomplished.  The  property  belonged  to 
Miss  Ardis.  Under  the  laws,  then  in  existence  at  the  place 
of  the  execution  of  the  deed,  if  there  were  no  marriage  coo- 
tract,  the  property  would  have  vested  absolutely  in  the  bos- 
band  so  soon  as  the  marriage  was  solemnized.  She  and  her 
friends  were  unwilling  to  permit  it  so  to  pass,  and  the  ma^ 
riage  settlement  was  agreed  upon.  The  parties  were  to  have 
the  joint  use  of  the  property  during  their  joint  lives,  the 
husband  managing  it.  And  in  consideration  of  the  relin- 
quishment of  his  marital  rights,  it  was  agreed  that  he  shoaM 
take  it  absolutely  as  his  own,  in  case  he  survived  his  wife, 
and  she  lefb  no  issue  of  the  marriage ;  and  in  case  they  had 
children,  and  he  died,  she  was  to  have  it  for  life,  and  it  ms 
to  go  to  their  children  at  her  death.  This  fully  provided  fiff 
the  husband  and  his  children.  But,  as  the  wife  was  the 
owner  of  the  property  she  required  still  further  provision 
made  on  her  side.  She  contemplated  the  happening  of  the 
contingency  that  has  happened,  the  death  of  her  first  hoar 
band,  and  her  second  marriage,  and  the  birfh  of  children  tf 
the  ofispring  of  that  marriage,  and  she  desired  to  make  pro- 
vision by  the  trust  deed  for  them.  To  this  the  husband  eos- 
sented,  and  agreed  that  such  children  of  the  second  marriage 
should  take  equally  with  any  children  he  might  leave  as  the* 
ofispring  of  the  marriage  then  in  contemplation.  AMtXi 
would  have  the  same  mother,  and  the  property  came  by  her, 
this  was  just  and  reasonable. 

It  is  true  it  was  contemplated  that  there  would  be  chiMren 
of  the  first  as  well  as  of  the  second  marriage.    But  it  ^ems 
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to  US  it  could  not  have  been  the  intention  of  the  parties  to 
deny  to  the  children  of  the  second  marriage,  under  the  trust 
deed,  any  benefit,  because  there  were  none  by  the  first  mar- 
riage. ,  It  was  certainly  intended  to  provide  by  this  deed  for 
children  of  the  second  marriage,  and  that  they  should,  if  born, 
take  an  interest  under  it.  If  we  adopt  the  construction  con- 
tended for,  that  object  is  defeated,  and  the  property  passes 
out  of  the  hands  of \  the  trustee,  and  out  of  the  hands  ot 
Miss  Ardis,  now  Mrs.  Skelly,  during  her  lifetime,  and  leaves 
her  destitute,  and  her  children  by  the  second  marriage  are 
deprived  of  any  benefit  under  the  deed,  or  any  interest  in 
the  property.  Such  a  construction  sticks  in  the  bark,  -and 
defeats  the  very  objects  of  the  deed. 
Judgment  reversed. 


G£OROE  W.  JtNKiNS,  plain tiflF  iu  error,  vs.  James  D.  Tem- 
ples, defendant  in  error. 

1.  While  contracts  in  general  in  restraint  of  trade,  are  against  the  policy 
of  the  law  and  will  not  be  enforced,  it  is  legal  to  contract,  that  one 
party  for  a  valuable  consideration,  will  not,  for  a  time  specified  m  the 
contract,  carry  on  a  particular  kind  of  trade,  in  a  village  or  at  apartic' 
nlar  locality,  and  the  Courts  will  entertain  an  action  for  damages  for  a 
breach  of  such  contract,  and  it  is  error  in  the  Court  to  dismiss  the  plain- 
tiff's  action  on  the  ground,  that  the  damages  are  too  remote  and  that  no 
specific  sum  was  agreed  upon  as  stipulated  damages. 

Kemote  damages.  Restraint  of  trade.  Demurrer.  De- 
cided by  Judge  Parrott.  Murray  Superior  Court.  Octo- 
ber Term,  1869. 

On  the  4th  of  September,  1868,  Jenkins  brought  case 
against  Temples,  averring  as  follows:  On  the  26th  of  Feb- 
ruary, 1868,  in  Spring-place,  in  said  county,  he  purchase 
from  Temples,  his.  Temples^,  groceries,  consisting  of  whisky, 
brandy,  wine,  tobacco,  segars,  oysters,  pickles,  mackerel,  sar- 
dines, candies,  etc.,  etc.,  being  his  entire  stock  of  groceries  and 
confectionery,  all  of  which  was  billed  by  Temples  to  him  at 
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very  high  prices,  and  agreed  to  pay  Temples  for  them,  in  con- 
sideration that  Temples  agreed  and  bound  himself  to  use  all 
his  influence  for  Jenkins  with  his  former  customers  to  said 
grocery  thus  purchased  by  Jenkins,  and  further  bound  him- 
self not  to  deal  in  any  of  said  articles  within  Spring-place, 
until  January,  1869,  and  Jenkins  further  agreed  to  pay  Tem- 
ples $75  rent  for  the  grocery  store,  upon  the  further  pledge 
that  Temples  would  not  open  or  expose  to  sale  in  Spring- 
place,  any  one  of  said  articles.     Yet  Temples  has  opened  a 
grocery  in  Spring-place,  and  is  selling  therein  each  and  eveiy 
one  of  the  articles  aforesaid,  to  the  damage  of  Jenkins,  $500 
in  sales,  and  the  further  sum  of  $500,  in  custom  and  iofla- 
ence. 

The  Court,  ex  auo  mero  moto,  dismissed  said  case,  allying 
as  a  reason  therefor,  that  unless  said  parties  had  agreed  opoo 
a  certain  sum  as  damages  for  breach  of  said  contract,  plaintiff 
could  not  recover  the  damages  claimed,  they  being  too  indefi- 
nite and  remote.     This  is  assigned  as  error. 

R.  J.  McCamy,  W.  Luffman,  W.  W.  Giddbns,  for 
plaintiff  in  error,  cited  sees.  2217,  2895,  of  Irw's  Code,  as  to 
damages,  and  2  Parson^s  on  C,  255 ;  6th  Pick  B.,  206 ; 
on  Com.,  579 ;  10th  Ga.  B.,  503,  as  to  partial  restraint 
trade. 

J.  A,  W.  Johnson,  A.  Farnsworth,  for  defendant 

Bbown,  C.  J. 

We  are  of  opinion  that  the  Court  erred  in  ordering  thii 
case  dismissed,  on  the  ground  that  the  plaintiff  coald  noti** 
cover  unless  he  and  the  defendant  ^'had  agreed  upon  a  oertm 
sum  as  damages  for  breach  of  said  contract,"  and  on  A^ 
ground  that  the  damages  were  '^too  indefinite  and  remold 
The  declaration  alleges,  that  plaintiff  purchased  defenda^* 
stock  of  groceries  '^at  very  high  figures  or  prioeBy''  and  nrtP'j 
his  grocery  house  for  seventy-five  dollars,  in  coDsideni* 
that  the  defendant  would  not  '^deal,  in  any  of  said  aiti^.i 
thus  billed  to  petitioner  at  any  place  within  the  ooapfl^' 
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limits  of  the  town  of  SSpring-place^  in  said  county^  until  after 
the  expiration  of  liis  license^  which  was  taken  out  on  or  about 
the  26th  day  of  January,  1868,  and  which  was  to  run  for 
twelve  months,'^  and  upon  the  further  pledge,  that  said  de- 
fendant would  not  open,  or  expose  to  market  in  said  town  of 
Spring-place,  any  one  of  said  articles  of  merchandize,  for  the 
time  above  stated,  and  that  he  agreed  and  bound  himself  to 
use  all  his  influence  in  behalf  of  plaintiff.  The  declaration 
also  alleges,  that  the  defendant,  fraudulently  and  with  de- 
sign to  injure  the  plaintiff,  has  set  up,  in  said  town  of  Spring- 
place,  a  grocery,  consisting  of  the  same  articles  of  merchan- 
dize of  those  sold  and  billed  to  plaintiff,  and  is  using  his  in- 
fluence and  sales  in  opposition  to  plaintiff. 

We  are  unable  to  see  why  this  does  not  constitute  a  legal 
cause  of  action.  While  a  contract  in  restraint  of  trade  in 
general  is  against  the  policy  of  the  law  and  cannot  be  en- 
forced, we  need  not  cite  authorities  to  sustain  the  well  estab- 
lished rule,  that  a  party  may  legally  bind  himself  for  a  valu- 
able consideration,  not  to  conduct  a  particular  trade  or  business 
in  a  particular  village,  or  at  a  specified  place  agreed  upon  by 
the  parties,  for  a  reasonable  and  definite  period  of  time. 

And  it  is  not  necessary  to  enable  the  party  injured,  to  re- 
cover for  a  breach  of  such  contract,  that  he  should  prove 
that  there  were  stipulated  damages,  or  in  other  words,  that 
the  parties  agreed  upon  a  specified  sum,  as  the  damage  to 
which  plaintiff  should  be  entitled  for  a  breach  of  the  contract 
by  the  defendant.  The  plaintiff  in  such  case  is  entitled  to 
recover  the  actual  damage  which  he  has  sustained.  The  jury 
must  find  the  amount,  if  any,  from  the  evidence  submitted 
upon  the  trial. 

We  are  equally  well  satisfied  that  the  position,  that  the 
damage  in  such  case  is  too  remote  to  justify  a  recovery,  is 
not  well  founded.  If  the  plaintiff  paid  an  exorbitant  price, 
for  the  defendant's  stock  of  goods,  in  consideration  of  the 
contract  and  undertaking,  which  has  been  violated  by  the 
defendant,  he  would  at  least  be  entitled  to  recover  the  differ- 
ence between  the  price  paid  and  the  actual  value  of  the 
goods  at  the  time  of  the  trade. ,  But  this  is  not  all^  he  may 
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recover  any  other  damage^  which  the  jury  is  satisfied  from 
the  evidence  has  been  in  fact  sustained  by  bini;  by  reason  of 
the  failure  of  the  defendant  to  comply  with  the  contract  on 
his  part. 

Liet  the  judgment  be  reversed  and  the  case  reinstated. 


William  Little,  plaintiff  in  error,  V8.  William  Thomp- 
son et  al.f  administrators,  defendants  in  error. 

Prior  to  the  adoption  of  the  new  Constitution,  an  appeal  lay  from  the 
verdict  of  a  petit  jury  to  a  special  jury,  on  an  issue  growing  oat  of  a 
proceeding  under  sections  4000,  4001  and  4002  of  the  Code,  to  expel 
an  intruder. 

Intruders  on  land.  Appeal.  Decided  by  Judge  Knioht. 
Union.     Superior  Court.     May  Term,  1869. 

Thompson  and  Meadows,  as  administrators  of  David 
Thompson,  sued  out  a  warrant  against  Little  to  gect  him 
from  a  lot  on  which  they  said  he  was  an  intruder.  Idttle 
filed  his  counter  affidavit  in  terms  of  the  law.  The  ist^ 
thus  formed  was  tried  before  a  petit  jury  in  October,  18Wj 
and  resulted  in  a  verdict  against  Little,  and  a  judgments 
ouster  against  him.  Little  entered  an  appeal  aocordiog  to 
the  statute  applicable  to  appeals. 

When  the  cause  was  called  in  May,  1869,  a  special  JQiT 
was  empanneled  to  try  it,  plaintiff's  counsel  stated  the  e^ 
to  them,  and  introduced  papers  as  title  to  said  land,  and  tbrt 
moved  to  dismiss  the  appeal,  because  this  was  a  sommtfT 
proceeding  in  which  no  appeal  was  allowed  by  law.  *^ 
Court  dismissed  the  appeal  and  this  was  brooght  op^ 
review. 

Weir  Boyd,  by  Hillyeb  &  Bbo.,  for  plaintiff  in  *• 

No  appearance  for  defendant. 
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Brown,  C.  J. 

The  single  question  for  decision  in  this  case  is,  whether  an 
appeal  lay,  prior  to  the  adoption  of  the  new  Constitution, 
from  the  verdict  of  a  petit  jury  to  a  special  jury  on  an  issue 
growing  out  of  a  proceeding  under  sections  4000,  4001  and 
4002  of  the  Code,  When  the  affidavit  and  counter-affidavit 
are  filed,  it  is  declared,  by  section  4002,  that  the  contending 
parties  shall  be  remitted  to  their  respective  rights,  and  the 
sheriff  shall  return  both  affidavits  and  deposit  them  in  the 
office  of  the  Clerk  of  the  Superior  Court  of  the  county  in 
which  the  land  lies,  upon  which  an  issue  shall  be  made  up, 
and  tried  by  a  jury  according  to  the  laws  of  this  State. 

Section  3552  provides  that:  *^In  d'^il  cases  (except  as  here- 
inafler  provided)  when  a  verdict  is  rendered  in  the  County- 
Court,"  etc.,  "or  by  a  petit  jury  in  the  Superior  Court," 
either  party  may,  as  matter  of  right,  enter  an  appeal.  In 
the  subsequent  sections  the  excepted  cases  are  enumerated, 
as  in  collateral  issues,  etc.,^but  an  issue  of  this  character  is 
not  mentioned  as  an  excepted  case. 

Our  attention  is  called  to  the  case  of  Carter  vs.  HoweUj 
26th  Ga,,  397,  where  this  Court  held,  prior  to  the  adoption 
of  the  Code,  that  no  appeal  lay  from  the  verdict  of  a  petit 
jury  upon  an  issue  made  up  in  a  proceeding  by  a  landlord 
against  a  tenant  holding-over.  Xhe  cases  are  not  quite  anal- 
agous.  In  that  case  there  was  privity  between  the  parties. 
In  this  case  there  is  none.  But  we  think  that  decision  is 
overruled  by  the  case  of  Parker  vs.  Beeman,  28  Oa.,  476, 
where  it  was  held  that  an  appeal  did  lie  in  such  a  case. 

The  Code  seems  to  draw  a  distinction  between  the  case  of 
an  issue  under  the  Intruders'  Act,  and  an  issue  under  the  rent 
laws.  In  the  first  it  says,  (section  4002)  the  issue  shall  be 
tried  by  jury,  according  to  the  laws  of  this  State.  In  the 
latter,  (see  section  4008,)  the  sheriff  is  directed  to  return 
the  proceedings  to  the  next  Superior  Court  of  the  county 
where  the  land  lies,  and  the  fact  in  issue  shall  be  tried  by  a 
special  jury  as  in  cases  of  appeal.  This  shows  that  it  was 
the  intention  of  the  Legislature,  in  this  case,  to  have  bat 
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one  trial.  But  the  language  of  section  4002  does  not  show 
the  same  intent.  We  see  strong  reasons  why  an  appeal 
should  not  be  allowed  in  such  case^  bat  we  most  administer 
the  law  as  we  find  it.  Fortunately  for  the  people  of  the 
State,  our  new  Constitution  has  greatly  improved  our  system 
by  abolishing  the  petit  jury  trial,  and  with  it  all  such  appeals 
in  future. 

Let  the  judgment  be  reversed. 


D.  P.  Gibson,  plaintiff  in  error,  vs.  C.  C.  Whjjams,  de- 
fendant in  error. 

1.  A  new  trial  will  not  be  granted  on  account  of  newly  ditcoTered  evi* 
dence,  where  the  ground  is,  that  the  party  did  not  know  that  his  wife 
was  competent  till  after  the  trial,  and  he  does  not  state  what  he  expects 
to  prove  by  her. 

2,  The  party  moved  for  a  new  trial  on  the  ground  that  he  did  not  kno* 
at  the  trial  that  a  person  was  on  the  jury,  who  was  the  relative  of  a  pe^ 
son  interested  in  the  question,  not  a  party  to  the  record.  The  applictr 
tion  did  not  state  the  degree  of  relationship,  nor  did  it  stale  that  i 
was  unknown  to  his  counsel  at  the  trial :  Held,  that  the  motion  fu 
properly  overruled  by  the  Court. 

8.  The  proof  of  the  simple  fact  that  a  defendant  lost  property  daring  tke 
war,  is  not  sufficient  to  authorize  the  jury  to  reduce  the  amoant  of 
plaintiff's  debt. 

Motion  for  new  trial.  Relie£  Before  Judge  Alexander 
In  Lowndes  Superior  Court     May  Term,  186.9. 

Williams  sued  Gibson  on  two  promissory  notes.  Against 
one  of  them  Gibson  plead  non  est  factum.  These  notes  weR 
given  to  one  Boyd,  and  were  once  owned  by  one  Clj«tt 
Clyatt  testified  that  he  asked  Gibson  for  the  money  on  tk 
note  in  question,  stating  its  amount,  and  Gibson  made  sons 
promise  as  to  paying  it.  Boyd  testified  that  he  sold  Gibson 
some  cotton  and  differing  as  to  the  amount  which  the  cottoo 
at  the  price  came  to,  Gibson's  wife  was  asked  to  make  tbe 
calculation.    She  did  so,  wrote  the  note  sued  on  for  the 


ATLANTA,  DECEMBER  TERM,  1869.       661 

Gibson  vs,  Williams. 

amount  and  signed  Gibson's  name  to  it,  brought  it  out  and 
handed  it  to  Gibson,  who  said  it  was  right  and  then  delivered 
it  to  Bojd.  Another  witness  testified  the  same  as  to  the  mak- 
ing and  delivery  of  said  note.  It  was  shown  also  that  Gibson 
had  paid  orders  to  others,  written  in  the  same  handwriting  as 
was  the  note. 

Gibson  swore  that  he  did  not  sign  said  note  nor  authorize 
any.  one  else  to  sign  his  name  to  it,  and  that  he  had  lost  about 
$18,000  "by  the  results  of  the  war.''  The  jury  were  charged 
and  found  for  Williams  the  principal  of  the  notes. 

Gibson  moved  for  a  new  trial  upon  the  grounds,  that  the 
verdict  was  contrary  to  law  and  the  evidence;  because  he 
wished  to  use  his  wife  as  a  witness,  having  learned  since  the 
trial  that  she  was  competent ;  and  because  of  the  relationship 
of  certain  jurors  to  the  parties  and  the  enmity  of  others 
of  them  to  him.  In  support  of  this  last  ground,  Gibson 
made  an  affidavit  that  Swilly,  one  of  the  jury,  was  Boyd's 
nephew,  and  that  Rodney,  another  juror,  was  a  brother-in- 
law  of  Clyatt,  and  that  he  did  not  know  these  facts  till  after 
the  trial.  Upon  this  showing  the  new  trial  was  refused,  and 
that  is  assigned  as  error. 

Baker  &  Hammond,  for  plaintiff  in  error,  made  no  ap- 
pearance. 

R.  A.  Peeples,  Hansel  &  Hansel,  by  the  Reporter, 
opened  the  record  and  asked  for  damages  for  delay. 

Brown,  C.  J. 

1.  We  are  very  clear  that  the  new  trial  in  this  case  was 
properly  refused.  Concede  the  competency  of  defendant's 
wife*  as  a  witness  and  it  cannot  avail  him.  He  must  have 
known  what  she  would  testify,  and  it  was  his  duty  to  have 
informed  his  counsel,  and  inquired  of  them  whether  she  was 
competent  before  the  trial.  Having  failed  to  do  so,  this  Court 
will  not  relieve  him  against  his  own  neglect. 

2.  The  evidence  does  not  show  that  the  juror  was  related 
to  the  party,  nor  does  the  degree  of  relationship  appear  to 
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the  Court  in  the  motion  for  a  new  trial ;  nor  was  it  shown 
that  the  counsel  of  the  defendant  did  not  know  of  the  exist- 
ence of  the  relationship  at  the  trial.  The  affidavit  of  the 
defendant  shows  that  he  did  not  know  that  Francis  Swillj 
was  on  the  jury  at  the  trial.  But,  if  it  were  material^  it  is 
not  clearly  stated  that  he  did  not  know  of  the  relationship 
of  the  juror  to  the  payee  of  the  note.  ^It  was  his  duty  to 
know  who  was  on  the  jury  at  the  trial.  The  law  chaiges 
him  with  notice  of  that  fact. 

3.  This  Court  has  decided  at  the  last  Term  that  proof  bj 
the  defendant  that  he  lost  property  during  the  war,  without 
connecting  the  plaintiff  with  the  loss,  is  not  snfficieot  to 
authorize  the  jury  to  reduce  the  plaintiff's  debt.  We  do  not 
think  this  a  case  where  it  is  our  duty  to  allow  damages.  We 
are  not  satisfied  that  the  case  was  brought  here  for  the  pa^ 
pose  of  delay  only. 

Judgment  affirmed. 


James  H.  Hill,  plaintiff  in  error,  vs.  Willlam  0.  Ftflf- 

ING^  defendant  in  error. 

1.  The  Judge  of  the  Superior  Courts  has  no  power  by  rule,  in  Tacitioni 
to  compel  an  assignee  in  bankruptcy  to  turn  over  to  a  sheriff  of  aSttti 
Court  property  of  the  bankrapt,  which  was  in  the  possessioii  of  t^ 
bankrupt  when  the  assignee  took  the  control  of  it,  but  whidi,  iti* 
claimed,  had  been  levied  upon  by  the  sheriff  by  virtae  of  a  jl  /^ 
issued  from  a  judgment  of  the  State  Coniti  older  than  the  jadgneX 
in  the  Bankrupt  Court,  by  which  the  defendant  in  the  ^  /a.  was  ^ 
clared  a  bankrupt 

2.  Under  such  a  state  of  facts  the  sheriff's  remedy  was  by  actioirf 
trover,  or  by  a  proper  proceeding  in  the  Bankrupt  Court,  whiek  )0 
jurisdiction  over  the  assignee. 

Conflict  of  jurisdiction  with  United  States  Court.  Bflt 
ruptcy.  Before  Judge  Clark.  Chambers.  Baker  ooaMf* 
June,  1869. 

On  the  16th  of  December,  1868,  Jackson,  sheriff  of  Jkbr 
county,   levied  a  fi.  fa.  in  fevor  of  William  O.  HpNcI^I 
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against  M.  M.  Mills,  upon  certain  mules  as  Mills'  property. 
Afterwards  Mills  was  adjudged  a  bankrupt  by  the  United 
States  District  Court,  and  James  H.  Hill  was  appointed  as 
his  assignee.  Finding  the  mules  in  Mills'  possession,  Hill 
took  them  as  such  assignee.  Flemming  sued  out  before  the 
Judge,  at  Chambers,  a  rule  nm,  requiring  Hill  to  show  cause, 
on  the  evening  of  the  day  it  issued,  why  he  should  not  deliver 
the  mules  to  the  sheriff. 

At  the  hearing  Fleming's  counsel  read  in  evidence  said 
fi.  fay  with  said  levy  upon  it,  and  closed.  It  was  admitted 
that  Hill  got  the  mules  out  of  Mills'  possession.  Hill's 
counsel  then  contended  that  the  Judge  had  no  jurisdiction 
of  said  assignee,  that  the  time  granted  for  showing  cause  was 
too  short,  that  trover  or  possessory  warrant  by  the  sheriff  was 
the  only  remedy  if  any  there  was  against  Hill,  and  that  it 
did  not  appear  that  the,  sheriff  ever  had  possession  of  said 
mules.  The  Judge  overruled  all  of  said  exceptions,  and 
ordered  the  mules  to  be  delivered  to  said  sheriff.  Hill  says 
that  each  of  his  said  objections  was  well  taken,  and  the  Judge 
erred  in  overruling  them. 

Hikes  &  Hobbs,  for  plaintiff  in  error. 

Vason  &  Davis,  for  defendant. 

Brown,  C.  J. 

1.  We  are  aware  of  no  statute  or  rule  of  Court  which 
authorized  the  Judge  to  institute  such  a  proceeding  and  pass 
such  an  order,  as  is  complained  of  in  this  case.  It  appears 
by  the  evidence  that  the  assignee  in  bankruptcy  found  the 
property,  which  is  the  subject  of  this  litigation,  in  possession 
of  the  bankrupt  and  took  possession  of  it  as  he  did  the  other 
property  of  the  bankrupt.  He,  therefore,  became  possessed 
of  the  property  in  the  regular  course  off  his  official  duties, 
and  could  not  be  deprived  of  it  by  this  very  summary  and 
irregular  proceeding. 

2.  If  the  sheriff  was  entitled  to  the  possession  of  the  prop- 
erty, and,  .from  the  evidence  before  us,  we  incline  to  the 
opinion  that  he  was,  he  had  his  remedy  by  action  of  trover. 


664         SUPREME  COURT  OP  GEORGIA. 


Gardner  et  cU,,  vs,  Kersej  et  cU. 


or  he  might  have  instituted  the  proper  proceeding  in  the 
Bankrupt  Courts  to  which  the  assignee  was  amenable,  which 
would  have  corrected  promptly  any  error  or  excess  of  its 
officer. 

Let  the  judgment  be  reversed. 


James  Gardner,  et  aLy  plaintiff's  in  error,  vs.  Alfbed 

Kersey,  et  al,,  defendants  in  Aror. 

1.  This  Court  will  not  control  the  discretion  of  the  Chancellor  in  refiisiiv 
to  grant  an  injunction,  to  stay  the  execution  of  a  writ  of  poBsession,  after 
a  recovery  in  ejectment,  upon  the  allegation  that  the  plaintiff,  apoe 
whose  demise  the  recovery  was  had,  was  dead  at  the  rendition  of  tbi 
judgment,  when  there  were  four  demises,  from  as  many  different  lenoni 
and  the  defendant  in  the  bill  answers  that  he  does  not  know  wkeUter 
the  recovery  was  upon  the  demise  of  the  deceased  plaintiff  or  not,iid 
the  judge  who  tried  the  case,  certifies  that  he  cannot  undertake  tony 
upon  what  demise  the  recovery  was  had,  and  no  copy  of  the  record  ii 
brought  before  this  Court  to  enable  it  to  determine  the  fact 

2.  The  verdict,  and  the  judgment  of  the  Court,  is  to  be  upheld  by  eroy 
reasonable  intendment,  and  the  allegation  in  the  bill,  filed  as  abon 
stated,  of  a  fact,  which  is  matter  of  record,  should  be  judged  by  tk 
record,  and  if  it  is  not  shown  by  the  record  to  be  true,  it  is  not  enor 
in  the  Chancellor  on  a  motion  for  an  injunction  to  disregard  it, 

8.  A  plaintiff  in  ejectment  who  has  judgment  in  hia  favor  U  entitladtn 
be  placed  in  possession  of  the  premises,  including  the  growing  cropt  i^ 
any,  as  against  the  defendant  and  those  holding  under  him :  FntM 
he  has  not  recovered  as  me97ie  profits  the  rent  for  that  year. 

4.  A  plaintiff  in  ejectment,  who  has  recovered  rents  as  mesne  profits  fa 
the  year  in  which  the  recovery  is  had,  is  not  entitled  to  the  crop  of  tM 
year.  While  he  is  entitled  to  the  possession  of  the  premises,  ks  ii 
bound  to  allow  the  tenant  ingress  and  egress,  to  gather  and  carry  aiif 
the  crop.  If  he  has  recovered  rent  for  part  of  the  year  and  the  crof  il 
growing,  but  not  gathered  at  the  date  of  the  recovery,  the  tenantisiV 
titled  to  his  jpro  rata  part  of  the  crop.  But  if  no  rent  is  recOTersdiP 
the  year  the  growing  crop  goes  with  the  land. 

6.  If  the  plaintiff,  who  has  recovered  the  rent  for  the  yitr,  takes  po^ 
sion  of  the  premises,  and  appropriates  the  crop,  or  refases  to  0|W 
the  tenant  to  gather  it,  the  tenant  has  a  right  at  law  to  recorer  tkeirit^ 
of  the  crop.  And  as  the  complainant  in  this  bill  had  a  ftJl  ttB''<'f 
plete  remedy  at  law,  the  Court  did  not  err  in  refusing  to  graat  dfv 
junction. 


I 
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ictment.  Mesne  profits.  Equity.    Before  Judge  CXiABK. 
Superior  Court    October  Term,  1869. 

October,  1869,  James  Gardner  and  Dillard  Spradley 
their  bill,  containing  the  following  averments :  In 
'Gardner  bought  of  William  MoAffee  a  plantation,  part 
lich  is  land  lot  No.  175,  in  the  13th  district  of  sfud 
y.  At  the  time  of  the  purchase,  a  suit  was  pending,  in 
onnty,  in  favor  of  John  Doe,  upon  the  several  demises 
■eph  Thompson,  Joseph  Little,  William  Byrd  and  T. 
Its,  vs.  Roe,  casual  ejector,  and  said  McAiTee,  tenant  in 
■ion,  for  said  lot ;  but  believing  McAffee's  statement 
lis  title  to  said  lot  was  good,  Gardner  took  possession, 
aid  him  for  it.  In  January,  1869,  Grardner  rented  the 
ition  to  Spradley,  and  he  cultivated  it,  and  in  October, 
had  on  said  lot  matured  cotton  unpicked,  sufficient  to 
,  say  fifteen  bales.  In  September,  1869,  one  Cameron 
ftade  a  party  defendant  in  said  action  of  ejectment^  the 
was  tried  and  resulted  in  a  verdict  for  the  plaintiff  for 
Ofc,  and  $1,000  00  for  mesne  profits,  the  recovery  being 
ftihe  demise  of  Joseph  Little.     McAffee  and  Cameron 

r sparing  a  motion  for  a  new  trial,  but  Alfred  Kersey, 
the  real  plaintiff  in  said  ejectment  cause,  agreed  to 
[them,  (who  were  solvent)  from  the  mesne  profits  if 
dd  pay  Kersey's  attorney's  fees,  and  allow  Kersey 
Bpradley's  said  cotton,  and  accordingly  they  did  not 
a  new  trial.     Immediately  a  writ  of  possession  was 
id  placed  in  the  hands  of  the  sheriff,  with  orders  to 
lion  of  said  lot  and  crop  on  it  to  said  plaintiff  in 
Complainants  are  informed,  and  believe,  that 
le  was  dead  at  the  date  of  said  recovery,  and 
the  recovery  was  void.    The  recovery  of  mesne 
based  on  evidence  covering  the  year  1869. 
prayed  injunction  against  the  writ  of  possession, 
granted  a  temporary  injunction  against  taking 
B  ''growing  crop,"   and  ordered  the  plaintiff  in 
to  show  cause  why  injunction  should  not  issue  as 
Kersey  answered  that  he  did  not  know  upon 
dL.  zxxix — 43. 
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which  demise  his  recovery  was  had^  denied  the  eollnsion 
charged^  and  said  that  his  recovery  was  good  and  eovered 
the  crop.    Upon  these  pleadings  the  cause  was  argned,  and 
the  Judge  refused  the  injunction.    Spradley's  solicitors  stated 
that  thejy  bona  fide,  wished  to  take  a  writ  of  error  to  the 
Supreme  Court,  and  asked  time  to  do  so,  but  it  was  refiised. 
They  say  the  Judge  erred  in  not  granting  the  injunctioo, 
because  the  recovery  was  void  for  the  reason  stated ;  bectnse 
the  $1,000  00  for  mesne  profits  included  the  rent  of  said  lot 
for  1869,  and  was  against  tenants  who  were  solvent;  beciase 
he  should  have  granted  the  injunction  as  to  the  matured 
crop,  and  because  the  Judge  erred  in  refusing  time  for  a  writ 
of  error  to  be  sued  out 

The  Judge,  in  certifying  the  bill  of  exceptions,  said,  be 
could  not  undertake  to  say  for  what  year  rent  was  recovered, 
nor  on  what  demise  the  recovery  was  had.  Though  the 
record  of  the  ejectment  cause  was  spoken  of  in  Kerser's 
answer  and  alluded  to  as  of  file  in  the  Clerk's  offiee,  it  seems 
not  to  have  been  used  in  this  cause  below,  and  did  not  come 
up  with  these  proceedings. 

F.  H.  West,  for  plaintiff  in  error. 

Hawkins  &  Bubkb,  for  defeudant& 

Brown,  C.  J. 

1.  The  fact  whether  the  recovery  was  upon  the  demise  rf 
Little  alone,  was  matter  of  record,  and  should  have  been  de* 
termined  by  the  record.  And  the  Chancellor  was  not  botfd 
to  grant  an  injunction  upon  the  all^tion  of  that  fact  bf  Al 
compkinant,  unless  the  all^ation  was  sustained  by  the  noA 
though  it  was  not  denied  by  the  answer  of  the  defendant  vki 
stated  that  he  did  not  know  the  fact  In  addition  to  thk^Ai 
Judge  who  tried  the  ejectment  case,  and  who  is  the  stfi^ 
whom  the  bill  for  injunction  was  presented,  certifieB  AiftK< 
cannot  undertake  to  say  upon  which  of  the  demises  the  l*" 
covery  was  had.  The  plaintifis  in  error  have  brongti^  lUf 
cases  here  unaccompanied  by  any  copy  of  the  record  b  tbi 
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nent  oase,  and  have  gone  into  the  hearing  without  any 
eation  of  a  diminution  of  the  record.  Without  the 
i,  it  is  very  clear  that  we  cannot  determine  a  fact  upon 
h  the  Judge,  who  tried  the  case,  certifies  he  cannot  en- 
en  us.  We  will  not,  therefore,  control  his  discretion  in 
ing  to  grant  the  injunction  on  this  ground. 
It  is  a  well  established  rule  that  the  verdict,  and  the 
sent  of  the  Court,  is  to  be  upheld  by  every  reasonable 
dment.  If  a  recovery  is  had  in  ejectment  upon  four 
nent  demises,  and  one  of  the  lessors  is  shown  to  have 
dead  at  the  time,  in  the  absence  of  proof  to  the  contra- 
le  law  will  presume  that  the  recovery  was  had  upon  the 
K6  of  the  living  plaintiffs. 

Xhe  plaintiff  in  ejectment  who  has  obtained  a  judgment 
le  premises  in  dispute  is  entitled,  as  against  the  defend- 
■nd  all  persons  holding  under  them,  to  a  writ  of  posses- 
'  And  in  case  the  premises  recovered  are  a  plantation 
k  has  upon  it  a  growing  crop,  the  crop  goes  with  the 
1^  and  the  plaintiff  is  entitled  to  it,  unless  he  has  put 
and  has  recovered,  as  mesne  proJUSf  the  rent  for  that 


jbat  if  the  plaintiff  has  recovered  rent  for  the  year  in 
b  the  recovery  is  had,  he  is  not  entitled  to  the  growing 
"'  that  year.  While  he  is  entitled  to  be  put  in  posses- 
the  premises,  he  is  bound  to  allow  the  tenant  ingress 
to  gather  and  remove  the  crop.  If  he  has  recov- 
(t  for  the  part  of  the  year  up  to  the  time  of  the  trial, 
is  a  growing  crop  on  the  premises  at  that  time,  the 
be  divided  pro  rata  between  him  and  the  tenant 
intiff  in  ejectment  intends  to  claim  the  growing 
L  should  be  careful  not  to  put  in  issue  or  introduce 
as  to  the  value  of  the  rent  for  that  year.  The  Eng- 
hiSy  that  the  growing  crop  passes  with  the  land  to  the 
[in  gectment,  and  does  not  belong  to  the  tenant,  who 
from  the  date  of  the  demise.  See  Adams  on 
347 ;  5  Barn.  &  Aid.,  88.  This  is  also  the  rule 
of  the  States  of  the  Union.  See  3  Lit,  334 ;  3 
12. 


668         8UPSEME  OOURT  OF  GEOBGIA. 


Brown  tw.  Sims. 


But  in  EoglaDd  the  plaintiff  in  ejectment  did  not  recover 
the  rents  as  mesne  profits,  in  that  action^  but  was  compelled 
to  bring  a,  separate  action  for  mesne  profits.  Our  statute 
fixes  a  different  rule.  With  us  the  plaintiff  must  recover 
both  the  premises  and  the  rent  in  the  same  action.  It  would 
seem,  thereforei  that  the  reason  of  the  English  rule  does  not 
apply,  and  that  it  would  be  inequitable  and  unjust  to  permit 
the  plaintiff  to  recover  rent  for  the  year,  and  to  take  posses- 
sion of  the  growing  crop  with  the  premises. 

As  the  record  before  us  in  the  equity  cause,  is  not  accom- 
panied by  the  record  and  evidence  in  the  geetmeut  cause,  we 
do  not  pretend  to  determine  whether  or  not  there  was  a  re- 
covery of  rent  for  the  present  year.     If  there  was  not,  the 
plaintiff  in  ejectment  was  entitled  to  the  growing  crop,  and 
the  complainant  could  not  sustain  this  bill.     But  if  the  re- 
verse is  true,  and  the  plaintiff  in  ejectment  appropriates  the 
crop  to  himself,  and  refuses  to  permit  the  tenant  to  gather 
and  carry  it  away,  he  is  liable  in  damages,  at  law,  to  the 
tenant  for*  its  value. 

In  this  view  of  the  case,  which  we  are  satisfied  is  the  true 
one,  the  complainant  had  a  full  and  complete  remedy  at  hw^ 
and  the  Judge  did  not  err  in  refusing  to  entertain  theUHto^ 
grant  the  injunction. 

Judgment  affirmed. 


A.  B.  Brown,  plaintiff  in  error,  vs.  William  Sims,  if&Bt 

ant  in  error. 

A  plea  which  simplj  alleges  that  the  defendant  lost  propertj  dnringi' 
war,  without  connecting  the  plaintiff  with  the  losa,  is  not  tvttM 
if  sustained  by  proof,  to  authorize  the  jury  to  rednea  the  amoail") 
the  debt,  no  matter  whether  it  was  contracted  before  or  since  li 
1865,  and  it  was  not  error  in  the  Court  to  sustain  the  demurrec  fe^ 
plea,  and  order  it  to  be  stricken. 

Belief  Act  Demurrer.  Before  Judge  Harbell.  SM^^ 
Superior  Court.    April  Term,  1869. 
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QS  sued  Brown  upon  his  promissory  note^  made  on  the 
f  March,  1867.  Brown  plead  that  the  consideration  of 
lote  was  a  debt  contracted  before  June,  1865,  and  when 
en  owned  land  and  about  twenty  slaves,  worth  about 
00,  and  by  the  emancipation  of  the  said  slaves  he  lost 
00,  and  therefore,  claimed  the  benefit  of  the  Relief  Act. 
attorneys  demurred  to  the  plea,  because  the  note  sued 
IS  made  since  June,  1865.  The  demurrer  was  sustained^ 
bat  is  assigned  as  error. 

H.  Beall,  J.  L.  WiHBERLY,  for  plaintiff  in  error. 

GiLLis,  by  the  Reporter,  for  defendant,  said  the  Court 
ight,  without  regard  to  the  date  of  the  note. 

OWN,  C.  J. 

this  case  the  note  sued  npon  was  dated  since  the  first  of 
1 1865,  but  was  given  for  a  debt  in  existence  prior  to 
bte.     The  plea  set  up  under  the  Relief  Act  is  simply, 

e  defendant  lost  property  during  the  war.  To  this 
I  demurrer  was  filed,  and  after  argument,  the  Court  sus- 

the  demurrer  and  ordered  the  plea  to  be  stricken,  and 
jling  is  assigned  as  error.  This  Court  has  ruled  re- 
fty  that  the  loss  of  property  by  the  defendant  during 

t,  without  the  fault  or  wrongful  act  of  the  plaintiff, 
0  such  equity  between  the  parties  as  authorizes  the 
reduce  the  amount  of  the  debt.     And  this  is  true 
regard  to  the  time  when  the  debt  was  contracted  or 
given, 
plea  did  not  state,  in  compliance  with  the  statute, 
manner  the  property  was  destroyed  or  lost,  and  by 
knlt,'^  and  did  not  set  up  a  defence,  which,  if  sus- 
proof,  would  authorize  the  jury  to  reduce  the  amount 
t|  the  Court  committed  no  error  in  sustaining  the 
and  ordering  the  plea  to  be  stricken, 
t  affirmed. 
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John  Atwell,  executor,  plaintiff  in  error,  t».  Ahh  £. 

Holliman,  defendant  in  error. 

The  execator  sold  the  lands  of  the  testator  su^ect  to  the  widow's  right  of 
dower.  The  widow  and  another  person  became  thepnrchasenittibe 
sale,  but  had  not  complied  with  the  terms  of  the  aale,  and  no  title  kid 
been  made  by  the  execator :  Held^  that  the  execator  had  aach  iBtertn 
in  the  land  as  entitled  him  to  traverse  the  return  of  the  commissioiiers, 
under  section  8974  of  the  Code. 

Dower.    Decided  by  Judge  Habbsll.     Quitman  Supe- 
rior Court.    November  Term,  1869. 

In  1863,  Lewis  E.  Holliman  died  testate,  seized  and  pos- 
sessed of  a  plantation  in  said  county,  containing  seven  hoD- 
dred  and  twenty-nine  acres.  Ann  E.  Holliman  was  his 
widow,  and  Jobn  Atwell  his  executor.  The  widow  petitioned 
for  assignment  of  her  dower,  and  the  commissioners  appointed 
to  lay  off  the  same,  made  their  return  to  said  term  of  said 
Court,  by  which  they  had  assigned  her  certain  one  hundred 
and  twenty-six  acres  of  said  land,  including  the  dwelling, 
etc.  This  return  was  dated  the  28th  of  April,  1868.  When 
she  sought  to  have  the  return  made  the  judgment  of  the 
Court,  Atwell  objected,  upon  the  grounds  that  sud  dower 
was  so  laid  off  as  to  take  all  of  the  timbered  land,  which  wts 
only  ninety  acres,  and  leave  no  timber  for  keeping  op  the 
remainder ;  that  the  dower  so  assigned  was  worth  morethan 
the  other  land  by  $250  00,  and  more  than  one-third  of  the 
plantation  by  $500  00,  without  regard  to  the  improvemeDti; 
that  it  was  laid  off  without  r^ard  to  shape  or  valuation; 
and  lastly,  that  the  commissioners  were  not  sworn,  as  reqniid 
by  the  statute,  when  they  acted.  After  the  parties  weictf 
issue,  and  before  the  jury,  the  widow's  attorney  moved  to 
dismiss  said  objection,  upon  the  ground  that  Atwell  had  no 
such  interest  in  the  land  as  allowed  him  to  object  to  the 
assignment.  To  prove  this,  they  showed  that  on  the  fot 
Tuesday  in  January,  Atwell  offered  said  lands  at  ezecator's 
sale,  subject  to  dower;  that  one  Yamer  bid  off  one  hondred 
acres  of  it,  and  the  widow  bid  off  the  balance,  but  neither  of 
hem  had  complied  with  the  terms  of  the  sale,  neither  had 
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lim  anything  on  said  parobases^  and  he  had  made  no 
ko  either.  During  the  examination  of  the  witneeaeSi  it 
red  that  there  had  been  a  previous  assignment,  and 
on  complaint  against  it^  this  last  effort  was  made  to 
the  dispute.  TVhen  the  first  was  made,  by  whom,  and 
it  was,  do  not  appear,  exoept  that  it  was  before  January, 
It  was  shown  that  the  commissioners  who  acted  and 
the  assignment,  dated  in  April,  1868,  were  not  sworn 
{uired  by  the  statute.  The  Judge  held  that  Atwell 
not  object,  dismissed  his  objection,  and  made  the  re- 
he  judgment  of  the  Court 
cell's  attorneys  say  all  this  was  error. 

Ek  WoBBiLL,  for  plaintiff  in  error. 

Fielder,  for  defendant. 

I 

IJWN,  C.  J. 

p  case  turns  upon  a  single  point     Had  the  executor 
t  in  the  lands  of  the  testator  as  to  entitle  him  to 
the  return  made  bv  the  commissioners  ?    Under  sec- 
74  of  the  Code^  when  the  return  of  the  commission- 
g  off  dower  is  made,  it  shall  be  the  right  of  every 
terested  to  enter  a  traverse  in  writing,  plainly  stat- 
grounds  upon  which  it  is  made^  etc.    The  evidence 
t  the  executor  had  exposed  the  lands,  out  of  which 
was  laid  off,  to  sale,  and  that  it  was  purchased  at 
by  the  widow  and  Early  Vamer,  subject  to  the 
dower,  but  that  neither  of  them  had  complied  with 
of  the  sale,  nor  had  they  paid  him  anything  for  the 
he  had  made  a  deed  to  neither.    We  do  not  pre- 
f  what  may  or  may  not  be  the  equitable  rights  of 
rs.    But  we  think  it  very  dear  under  this  state 
t  the  legal  title  was  still  in  the  executor.    And 
retained  the  legal  title  to  the  land  he  had  a  right  to 
e  return  of  the  commissioners.    The  Court  below 
the  executor  had  no  such  interest  as  authorized  him 
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to  make  the  traverse.  We  determine  nothing  as  to  the  merits 
of  this  oontroversyi  but  we  think  the  judgment  of  the  Court 
beloWi  on  this  pointy  should  be  reversed  and  the  case  rein- 
stated. 


M.  8.  Grubbs,  plaintiff  in  error,  vs.  D,  G.  McGlawk,  d^ 

fendant  in  error. 

1.  As  the  equity  of  this  bill  is  not  sworn  off  by  the  answer,  this  Coart 
will  not  reverse  the  decision  of  the  Chancellor  in  refosing  to  dissolve 
the  injunction  and  to  dismiss  the  bill. 

2.  A  purchase  by  an  administratrix  at  her  own  sale  is  voidable  tad  fflt; 
be  set  aside  at  the  instance  of  heirs,  legatees,  or  crediton,  whsto  secei- 
rary  to  the  security  of  the  claims  of  the  latter,  if  proper  proeeediigssr* 
instituted  for  that  purpose,  within  a  reasonable  time. 

Administrator's  sales.     Equity.     Before  Judge  Habbell. 
Webster  Superior  Court.     September  Term,  1869. 

McGlawn,  by  his  bill,  filed  in  1866,  against  Mrs.  Gnbki 
made  the  following  averments :    In  1858,  he  loaned  herbos- 
band  $3,611  85,  less  the  interest  of  twelve  months,  and  took 
therefor  her  husband's  note,  secured  by  a  mortgage  on  sevo 
slaves.     Grubbs  died  in  1863,  owning  eight  or  ninehuodiw 
acres  of  land,  in  said  county,  and  certain  personal  estate.  M& 
Grubbs  took  possession  of  his  estate  as  his  administnUxiii 
and  McGIawn  sued  her,  as  administratrix,  on  said  note,  to 
September  term,  1866^  of  said  Court    Mrs.  Grubbs  piid 
some  of  her  husband's  debts  out  of  his  personal  assets,    b 
the  latter  part  of  1865,  Mrs.  Grubbs  obtained  an  order  froB 
the  Ordinary  of  said  county,  for  the  sale  of  said  land  fortki 
benefit  of  Grubb's  heirs  and  creditors,  advertised  said  lui 
for  sale,  offered  it,  on  sale  day,  in  two  parcelsi  for  cash,  IM 
one  Sackett  bid  in  all  said  land  at  her  request,  aft  $l,200;Ji 
made  a  deed,  as  administratrix,  to  him,  and  be  immeditf^ 
reoonveyed  it  to  her,  no  money  having  passed  nor  any  flU^ 
sideration  having  been  paid  for  either  of  siud  oonvcjMlft 
No  debts  were  pressing  upon  said  estate  to  neoessitata  ^ 
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barbarous  phrase  to  sign'  •  •'^'^'^ 

trust.    He  for  whose  '     /"'  ..,  "  j^^9  w-  E,  B.  Loyless, 

seized  of  lands  or  ten*  '    ^yM  error, 

erty."    Now  I  ask,         /.^"^^ 

enfeoffed  or  seized      ^      ,y  below,  did  not  preside  in  this  case.) 

first,  for  the  benr  y^' y^  fi"*  *«»  of  tl>e  Court,  to  set  aside  an 

then  for  the  he"     iy^'y^^^  ^^  award  was  the  reawZ*  of  accident 
that  of  lOreditr        /S^I^^  f^"®  ^^^  ®'  ^  ^^  arbitrators,  or  par- 
as the  ll^b.         jJ^^'^^M^^  illegal,  pointing  out  in  what  the  illegality 
.  7^^         ^?^jS^"*»  ****  ^^  properly  dismissed  on  demurrer. 
ever  it  is  ne*      ^ff^^^  ""■^®  *^  ^®  proper  term  it  was  amendable  at 
odministre       i^^  ^"^  ^^  ^®  movant  did  not  ask  to  amend,  and 
tors  as  W'      fj^s^^^  *^®  motion  as  made,  the  judgment  against  him, 
Tbw  /        fi^^^^^  Court,  is  final  and  conclusiFe,  and  the  matter  in 
jj5^/<»  a4judieaia. 
*™^  **'      ^5jjJ«i  ordering  an  award  spread  upon  the  minutes  will  not 
thronr        j^ST^ecause  the  presiding  Judge  was  one  of  the  arbitrntorsi 
wher        M^ft^  P**^  jointly  by  both  parties  for  his  services,  when  the 
^  ^^e  no  objection  to  the  Judge  presiding,  on  the  ground  that 

'       ^ft  arbitrator,  till  after  the  case  had  been  brought  lo  the  So- 
!Lf  ^^^^  '^^^  ^^^^  judgment  rendered.    It  is  too  late  to  raise  ike 
T         i^  ^  '^  ^^^^  of  review  filed  for  the  purpose  of  getting  a  nevtniL 
f  ftjtf  of  review  will  not  be  sustained  and  a  new  trial  granted,  on  tie 

'      ^J^d  that  the  parties,  dissatisfied  with  the  award,  asked  the  Jbi^  ^ 
fSnperior  Court  to  keep  the  Court  open,  to  give  them  tioletope^ 
j^  their  objections  to  the  award,  which  he  refused  to  do,  bat  i^* 
Mrned  on  the  morning  of  the  first  day  of  the  adjourned  term  ;ii 
1^  award  was  entered  upon  the  minutes  at  the  November  term,  i&d 
the  Court  was  adjourned  over  till  March,  when  the  request  was  mtdfl 
by  counsel  and  denied  by  the  Court    The  bill  does  not  show  saffioent 
diligence,  or  sufficient  reason,  why  the  objections  to  the  award  w«e 
not  made  out  in  proper  shape  between  November  and  2Xarch  and 
filed  before  the  Court  adjourned ;  the  more  especially  as  the  counid 
did  not,  at  the  trial  term,  move  to  amend,  but  went  to  trial  upon  hii 
objections  as  made  out  and  filed  before  the  adjournment  of  which  hi 
complains. 
6.  A  bill  of  review  will  not  be  sustained,  or  a  new  trial  granted,  on  thi 
gronnd  of  newly  discovered  evidence,  unless  it  is  shown :    1.  That  the 
evidence  has  come  to  the  knowledge  of  the  party  since  the  trial   1 
That  it  was  not  owing  to  want  of  diligence  that  it  did  not  come  sooatf: 
3.  That  it  is  so  material  that  it  would  probably  prodnee  a  diflteirt 
result  if  the  new  trial  were  granted.    4.  That  it  was  not  eamnlirilt 
only,  speaking  to  facts  in  relation  to  which  there  waa  evidence  osAi 
trial.    And  the  affidavit  of  the  witness  himself  must  be  product^  ir 
its  absence  accounted  for.    6.  The  new  trial  will  not  be  granted  if  Ai 
X)nly  object  of  the  testimony  is  to  impeach  the  character  of  a 
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and  dismisB  the  bill,  because  it  had  no  equity,  or  if  it  had, 
because  her  answer  had  sworn  it  off«  The  motion  was  over- 
ruled, and  that  is  assigned  as  error. 

C.  B.  WooTTEN,  J.  L.  WiMBERLY,  by  the  Reporter, 
for  plaintiff  in  error,  said  the  injunction  should  have  beeo 
dissolved,  because  the  equity  of  the  bill  was  sworn  off.  BwR 
vs.  Swifl,  13th  Ga.  B.,  140.  And  that  the  title  was  only 
voidable  by  heirs  and  legatees.  Mercer  vs.  Newsom,  83d 
6a.  R.,  151;  Wortley  vs.  Johnson,  8th  Ga,  R.,  236;  Flcffl- 
ming  et  cU,,  vs,  Foran  et  oL,  12th  Ga.  R.,  594. 

8.  H.  Hawkins,  W.  A.  Hawkins,  for  defendant,  said  tie 
title  was  voidable  by  creditors.  5th  Vesey,  678,  680;  13tk 
Yesey,  601 ;  Shuer  vs.  Redwine  and  wife,  30th  Ga.  R,  780; 
Hamson  et  al.,  vs.  McHeniy,  9th  Ga.  R.,  165, 169;  Hill  on 
Trustees,  480;  Sugden's  Lectures  on  Bales  and  Purchases, 
56-7;  6  Yes.,  Jr.,  628;  5th  McLean,  4. 

Bkown,  C.  J. 

1.  It  was  insisted  that  the  equity  of  this  bill  wasftHf 
sworn  off  by  the  answer,  and  that  the  Chancellor  end  in 
refusing  to  dissolve  the  injunction  and  dismiss  the  bill  As 
a  general  rule,  it  is  the  duty  of  the  Chancellor  to  dissolvethe 
injunction  when  the  equity  of  the  bill  is  sworn  off  by  tk 
answer  of  the  defendant.  But  we  cannot  agree  with  titt 
counsel  for  the  plaintiff  in  error  that  this  is  such  a  case. 

2.  The  equity  of  this  bill  hangs  on  the  decision  of  tk 
question,  whether  the  administratrix  had  the  right  to  pitf* 
chase  the  lands  of  the  intestate  at  her  own  sale,  and  whether 
the  sale  was  good  as  against  creditors.  The  role  is  well  i^ 
tied,  in  this  Court,  that  such  a  purchase  is  not  void  but  vS 
abk,  and  that  it  may  be  set  aside  at  the  instanos  of  bein  it 
legatees,  if  they  commence  proper  proceedings  for  that  p^ 
pose  within  a  reasonable  time.  8  (To.,  236 ;  12  Oa,  6M;tf 
Oa.,  151 ;  30  Oa.,  780 ;  Smith  v8.  Qranbary,  ante,  SSL 

But  it  is  insisted  by  counsel  for  plaintiff  in  error  that  di" 
tors  have  no  right  to  have  the  sale  set  aside  for  their  bffA 
that  they  have  no  title  to  the  property,  and  that  the  tfii  ' 
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;ood  as  against  thenii  and  they  mnst  look  to  the  proceeds  of 
be  sale  for  satisfaotion ;  and  the  case  in  23rf  Gfeorffia,  161|  is 
«Iied  on  as  favoring  that  view  of  the  case.    We  are  not  pre- 
pared to  say  that  the  position  contended  for  finds  no  support 
D  that  decision.    Bat  if  the  decision  was  intended  to  go  to 
hat  extent,  we  do  not  think  it  can  be  sustained  by  reason  or 
nthority.    Judge  Story,  in  his  Equity  Jurisprudence,  vol.  1, 
ec.  321|  lays  down  the  rule  as  follows :     ''  And,  IfaGsrefore, 
f  a  trustee,  though  strictly  honest,  should  buy  fox^lHmself  an 
state  of  his  cestui  que  trusty  and  then  should  sell  it  for  more, 
ooording  to  the  rules  of  a  Court  of  Equity,  from  general 
olicy,  and  not  from  any  peculiar  imputation  of  fraud,  he 
ould  be  held  still  to  remain  trustee  to  all  intents  and  pyrpo- 
ff,  and  not  be  permitted  to  sell  to,  or  for  himself."    In  sec- 
)n  322,  he  says  the  true  ground  is,  **  that  the  prohibition 
ises  from  the  subsisting  relation  of  trusteeship.''    Newland 
I  Contracts,  chapter  32,  page  461 ;  6  Yesey,  62&-626;  1 
add.  Ch.  Pr.,  92-93 ;  2  Yesey,  138.    Again,  in  tjie  same 
ition,  he  says :     '^  But  the  principle  applies,  however  inno- 
it  the  purchase  may  be  in  a  given  case."    8  Yes.,  337-346; 
Yesey,  381-386;  2  Dow.  B.,  289-299,  {antef  sec.  311.) 
b  poisonous  in  its  consequences.     The  eestui  que  trust  is 
;  bound  to  prove,  nor  is  the  Court  bound  to  decide  that  the 
stee  has  made  a  bargain  advantageous  to  himselfl     The 
\  may  be  so,  and  yet  the  party  not  have  it  in  his  power  dis- 
idy  and  clearly  to  show  it.    There  may  be  fraud,  and  yet 
'  party  not  be  able  to  show  it.     It  is  to  guard  against 
i  nncertainty  and  hazard  of  abuse,  and  to  remove  the 
lee  from  temptation,  that  the  rule  does  and  will  permit 
cestui  que  trust  to  come  at  his  oum  option  and  without 
Kng  essential  injury,  to  insist  upon  having  the  experiment 
kother  sale.    2  John.  Ch.  Hep.,  262 ;  10  Yes.,  381,  386, 

anthority  makes  the  sale  voidable  in  case  of  any  sale 
trohase  by  a  trustee  at  the  option  of  the  cestui  que  trust. 

will  not  be  denied  that  the  administratrix,  in  this  case, 
p  tmstee.  Who  is  the  cestui  que  trust  f  Judge  Bouvier's 
^Dictionary,  vol.  1,  p.  232,  says:    ^'Cisaha  quA  truM,  is  a 
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barbarous  phrase  to  signify  the  beneficiary  of  an  estate,  held  in 
Itast.    He  for  whose  benefit  another  person  is  enfeoflRed  or 
seized  of  lands  or  tenements,  or  is  possessed  of  personal  prop- 
erty.'^   Now  I  ask,  for  whose  benefit  was  thij  administratrix 
enfeoffed  or  seized  of  this  property — for  the  heirs  alone,  or 
first,  for  the  benefit  of  creditors,  and  after  they  are  satisfied, 
then  for  the  heirs  ?    The  right  of  the  heirs  is  postponed  to 
that  o£.  {Creditors.    Why  then  may  not  the  creditors,  as  vdl 
as  the  M|^  claim  the  ''experiment  of  another  sale,"  wbeo- 
ever  it  is  necessary  to  the  satisfaction  of  their  j  nst  claims?  The 
administratrix  is  the  representative  of  the  rights  of  thecredi* 
tors  as  well  as  of  the  heirs. 

This  Court  has  decided  in  ^th  Oeorgia^  236,  that,  ^cred- 
itora  and  heirs,  as  a  general  rule,  can  only  sue  third  persons 
through  the  representative  of  the  estate.  The  exception  is, 
where  there  is  collusion,  insolvency,  unwillingness  to  ooBid 
the  assets,  when  called  on,  or  some  other  like  special  circooi- 
stance/'  In  12  Georgia^  598,  Judge  Lumpkin  says:  "Id 
Torrey  vs.  The  Bank  of  Orleans,  (9  Paige,  650,)  it  was  heH 
to  be  a  settled  principle  of  equity  that  a  person  who  is  jfhsti 
in  a  situation  of  trust  or  confidence  in  reference  to  the  sub- 
ject of  the  sale,  cannot  be  a  purchaser  of  property  on  his  own 
account,  and  that  this  principle  is  not  confined  to  a  partic- 
ular class  of  persons,  such  as  guardians,  trustees  and  solici- 
tors,  but  that  it  is  a  rule  of  equity  of  universal  applieatku^ 
that  no  person  can  be  permitted  to  purchase  an  interest  in 
property  where  he  has  a  duty  to  perform  inconsistent  with 
the  character  of  purchaser.''  It  would  seem  to  be  quite  dear 
that  this  administratrix  had  a  duty  to  creditors  to  perform 
that  was  inconsistent  with  her  character  as  purchaser.  It 
was  her  duty  to  creditors  to  make  this  property  bring  is 
much  as  possible.  Her  character  as  purchaser  was  to  bof 
the  property  for  as  little  as  possible.  We  hold  that  the  pW* 
chase  by  her  was  not  void,  but  voidable  at  the  option  of  ib 
creditors,  as  he  had  no  other  estate  or  property  but  this  Iti 
to  look  to  for  the  satisfaction  of  his  debt.  In  30  Oeorf^ 
793,  this  Court  uses  the  following  language:  ''Thedocbii^ 
however  maintained  as  it  respects  this  class  of  tmsteei^ 
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!ourt,  is  this :  that  where  a  purchase  is  made  by  a  trus- 
his  own  account,  of  the  cestui  que  tnist,  although  sold 
jlic  auction^  it  is  in  the  option  of  the  cestui  que  trust  to 
ide  the  sale,  whether  bojia  fide  made  or  not,  that  it  is 
ble  only,  and  not  absolutely  void/'  ''This,  then,  is 
aanimous  doctrine  held  by  this  Court,  notwithstanding 
dicta  to  the  contrary.  And  it  is  the  unanimous  judg- 
(says  the  Judge)  of  the  present  Bench  upon  this  point/' 
I  will  add,  that  if  the  case  in  23d  Georgia  holds  a  dif- 
.  doctrine,  it  does  not  seem  to  have  met  the  approbation 
9  Court  in  the  case  last  cited  in  30^  Georgia,  which 
^he  broad  terms  trustee  and  cestui  que  trust.  It  is  also 
remarked,  that  the  case  in  23(1  Georgia  was  a  claim 
Bmd  not  a  proceeding  in  equity,  which  distinguishes  that 
the  other  cases.  In  Worttey  vs.  Johrifion^  8th  Georgioj 
;he  rule  is  distinctly  laid  down  that,  ''If  heirs  elect  to  set 
purchases  made  by  executors,  administrators,  or  guar- 
at  their  own  sale,  they  must  go  into  equity,  and  such 
are  voidable  only,  and  not  per  se  void.  In  that  case 
roceeding  was  by  the  heirs.  But  the  substance  of  the 
p^  that  the  cestui  que  trust,  whoever  he  may  be,  must  go 
Iguity  to  set  aside  the  sale.  We  think  the  creditor  in 
tae  has  that  right. 
Hgment  affirmed. 

I 
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Shabp  &  Bbown^  p]aint!fi&  in  error,  vs.  £•  B.  Lotlbbs, 

defendant  in  error. 

(McGay,  J.,  having  been  of  counsel  below,  did  not  preside  in  this  caie.) 

!•  A  motion,  made  on  oath  at  the  first  term  of  the  Conrt,  to  set  aode  u 
award,  which  did  not  state  that  the  award  was  the  remit  of  acddeat 
or  mistake,  or  the  fraud  of  some  one  or  all  the  arbitrators,  or  pv- 
ties,  or  that  it  was  otherwise  illegal,  pointing  out  in  what  the  illegtfity 
consisted,  was  insufficient,  and  was  properly  dismissed  on  demnmr. 
2.  When  snch  motion  was  made  at  the  proper  term  it  was  amendaUsit 
a  subsequent  term.    But  if  the  movant  did  not  ask  to  amend,  ud 
chose  to  go  to  trial  on  the  motion  as  made,  the  judgment  againct  hio, 
when  affirmed  by  this  Court,  is  final  and  conclusive,  and  the  mtttern 
controversy  is  res  a4judie<xia. 
8.  The  judgment  ordering  an  award  spread  npon  the  minutes  will  Ml 
be  set  aside,  because  the  presiding  Judge  was  one  of  the  arbitaton, 
who  was  to  be  paid  jointly  by  both  parties  for  his  services,  when  the 
parties  made  no  objection  to  the  Judge  presiding,  on  the  ground  tint 
he  was  an  arbitrator,  till  after  the  case  had  been  brought  to  the  Ss* 
preme  Court  and  final  judgment  rendered.    It  is  too  late  to  raise  tke 
olgection  in  a  bill  of  review  filed  for  the  purpose  of  getting  a  newtnL 
4.  A  bill  of  review  will  not  be  sustained  and  a  new  trial  granted,  ostle 
ground  that  the  parties,  dissatisfied  with  the  award,  asked  the  Jv4r^ 
Uie  Superior  Court  to  keep  the  Court  open,  to  give  them  time  to  pv* 
feet  their  objections  to  the  award,  which  he  refused  to  do,  tat  li* 
jonmed  on  the  morning  of  the  first  day  of  the  adjourned  tens;!* 
the  award  was  entered  upon  the  minutes  at  the  November  term,  end 
the  Court  was  ac^oumed  over  till  March,  when  the  request  wsi  nude 
by  counsel  and  denied  by  the  Court.    The  bill  does  not  show  solBeicil 
diligence,  or  sufficient  reason,  why  the  objections  to  the  award  w«« 
not  made  out  in  proper  shape  between  November  and  March  snd 
filed  before  the  Court  ac^ourned ;  the  more  especially  as  the  counsel 
did  not,  at  the  trial  term,  move  to  amend,  but  went  to  trial  nponUi 
objections  as  made  out  and  filed  before  the  acyonmmeni  of  whidi  hi 
complains. 
6.  A  bill  of  review  will  not  be  sustained,  or  a  new  trial  granted,  oathi 
ground  of  newly  discovered  evidence,  unless  it  is  shown:    1.  Thattke 
evidence  has  come  to  the  knowledge  of  the  party  sineo  the  trial,  ft 
That  it  was  not  owing  to  want  of  diligence  that  it  did  nol  come  lootfft 
8.  That  it  is  so  material  that  it  would  probably  prodnee  a  diAi^ 
result  if  the  new  trial  were  granted.    4L  That  it  was  not  eaauMV 
only,  speaking  to  facts  in  relation  to  which  there  was  evidence  fliit 
trifd.    And  the  affidavit  of  the  witness  himself  moat  be  prodMiil^ 
its  absence  accounted  for.    6.  The  new  trial  will  not  be  gnaladliV 
only  object  of  the  testimony  is  to  impeach  the  charaeter  of  ft 
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II  of  review.  Arbitration.  Newly  discovered  evidence, 
Before  Judge  Harrell.  Chambers.  Webster  county, 
tmber^  1869. 

arp  &  Brown  filed  their  bill,  returnable  to  the  Novem- 
?erm|  1869,  of  Terrell  Superior  Courty  against  Elliott 
oyless.     In  said  bill  complainants  charged  as  follows : 
.ngusty  1863,  they  purchased  of  defendant  a  warehouse 
ot  and  other  real  estate  in  the  town  of  Dawson,  in  said 
\j,  and  took  conveyance  for  it;  possession  was  to  be  de- 
ad to  them  on  the  first  day  of  January,  1864 ;  at  the 
of  their  purchase  there  was  stored  in  said  \varehouse  be- 
1  two  and  three  thousand  bales  of  cotton,  and  by  agree- 
<  of  purchase,  defendant  was  to  have  the  charges  for 
ge  on  said  cotton  up  to  first  January,  1864,  complainants 
,    Complainants  were  to  deliver  the  cotton  on  storage  at 
Ime  of  its  delivery  to  them,  to  the  receipts  of  defendant, 
it  the  storage  due  thereon  and  account  to  defendant  for  all 
^  accrued  up  to  first  January,  1864.    At  the  time  of  the 
l^uch  of  said  cotton  was  in  a  damaged  condition  from 
lire  to  the  weather;  the  warehouse  was  very  insecurely 
lud  and  the  cotton  exposed  to  loss  from  outside  depreda- 
f  Defendant  was  to  put  the  cotton  in  good  condition 
:egood  all  losses  on  it  up  to  time  of  delivery  to  oom- 
its.     When  complainants  took   possession,  defendant 
from  them  a  bond  with  security  for  a  large  amount, 
med  to  deliver  the  cotton  to  its  owners,  when  called 
to  indemnify  defendant  against  his  outstanding  re- 
ir  the  cotton  which  complainants  refused  to  give,  be- 
a  part  of  their  contract  of  purchase.     They  then 
the  giving  said  bond  and  now  aver  such  to  be  the 
consequence  of  this  difiiculty  complainants  em- 
16  of  defendant's  sons  in  the  warehouse,  as  clerk,  to 
the  business  for  them,  and  also  to  protect  the  inter- 
mdant,  and  kept  one  of  them  in  their  employment 
Iter  part  of  1864.    Very  little  of  the  cotton  was 
or  delivered  until  afiier  the  surrender,  in  the  spring 
when^  from  time  to  time,  to  and  daring  the  year 
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1866|  it  was  delivered  to  its  owners  as  it  was  called  for  and 
claimed. 

From  tiie  length  of  time  the  cotton  had  been  on  storage, 
and  from  its  exposed  condition,  much  of  it  was  in  a  damaged 
condition,  heads  had  been  torn  oiT,  marks  obliterated,  packa- 
ges burst  open,  and  the  whole  was  in  such  a  confused  condi- 
tion general  Iv,  that  identification  of  particular  lots  called  for 
by  the  warehouse  receipts  was  always  diflScult  and  in  maay 
cases  utterly  impossible;  the  bagging  and  ropes  from  manr 
of  the  bales  was  completely  destroyed  and  gone,  and,  for  pre- 
servation, the  lint  had  to  be  thrown  into  a  room  in  the  ware- 
house and  thence  repacked  into  other  bales;  many  others 
had  to  be  repacked;  from  the  time  delivering  of  cotton  com- 
menced to  the  end,  defendant  or  one  of  his  two  sons  were  al- 
ways about  Diiwson,  and  in  the  absence  of  defendant  one  of 
his  sons  acted  for  him.     When  any  of  tlie  cotton  was  called 
for  on  the  receipts  of  defendant,  notice  was  ^iven  of  the  fact 
to  defendant,  if  [>resent,  if  al)sent,  to  one  of  his  sons,  most 
generally  to  his  son  James,  who  knew  most  about  the  boa- 
ness,  and  who  most  generally  acted  as  his  father's  agent ;  bat 
both  sons  acted  for  him  and  one  or  the  other  either  actullr 
superintended  the  delivery  of  cotton,  or  it  was  done  underff 
by  their  direction,  and  in  no  instance  was  this  departed  fron, 
except  in  some  cases  when  the  cotton  called  for  was  easily 
identified  ;  but  during  the  time  of  the  delivery  of  said  cot- 
ton from  the  warehouse,  defendant  or  his  sons  had  ^n]nte^ 
rupted,  amtinuous  and  unrestricted  entrance  to  the  ware- 
house, and  the  most  perfect  and  absolute  control  of  the  ship- 
ment and  delivery  of  all  cotton  in  the  warehouse,  for  whidk 
the  defendant's  receipts  had  been  given.     Complainants  assis- 
ted and  contributed  all  in  their  power  to  the  repacking,  iden- 
tification and  delivery  of  all  cotton  by  themselves  and  clerks, 
being  largely  interested  to  do  so,  to  get  the  amount  due  them 
for  storage,  but  in  any  case  of  doubt  or  difficulty  they,  nt 
their  employees,  acterl  in  the  delivery  under  the  direction  of 
defendant.     In  many  cases,  when  from  the  damaged  condi- 
tion, destruction  or  obliteration  of  the  marks,  cotton  codM 
not  be  identified  by  its  marks,  the  missing  cotton  was  made 
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Bapplied  bj  an  equal  number  of  bales  from  those  with- 
arksj  or  from  repacked  cotton,  by  express  directions  of 
[ant,  and  when  this  character  of  cotton  gave  out,  the 
g  cotton  was  made  up  from  other  lots  of  cotton  in  the 
lose,  which  had  not  been  called  for,  (and  this  also  under 
on  of  defendant;)  until  all  of  the  cotton  in  the  ware- 
was  disposed  of.  When  all,  or  nearly  all,  had  thus 
ielivered,  it  was  found  that  there  was  still  outstanding 
ber  of  defendant's  receipts  and  no  cotton  in  the  ware- 
to  satisfy  them.  Among  these  were  receipts  for  twenty- 
lies  in  the  hands  of  J.  F.  Simmons,  attorney  for  owner, 
ineteen  bales  marked  £«  known  as  the  Clements'  lot;  one 
larked  J.  W.  K.;  four  marked  C.  P.,  and  one  marked 
;  the  delivery  of  this  cotton  being  demanded  of  defend- 
id  not  being  in  the  warehouse  he  settled  the  same  by 
i  two  thousand  dollars  in  satisfaction  therefor.  Be- 
fat  eight  other  bales  held  by  8*  B.  Weston,  as  agent 

len,  Eggleston  &  Co.,  were  presented,  and  as  the 
not  forthcoming,  defendant  took  them  up  by  the 

ion  of  *other  cotton  in  their  place  (in  February  and 
il867,)  then  worth  from  twenty-seven  to  thirty  cents 

l^«a« 

lainant  Brown  then  took  up  receipts  for  twelve  bales 

me  Mr.  Knowles,  and  for  eight  bales  held  by  A.  W. 

\esr  by  giving  cotton  for  them,  or  money  at  their 

;  he  gave  Jones  six  bales  and  the  storage  for  the 

held ;  the  twelve  bales  of  Knowles'  cotton  was  an 
to  complainant  Brown,  and  of  the  value  of  $2,000; 

eight  bales  he  recovered.  Besides  these  receipts, 
of  defendant  showed  outstanding  receipts  for  thirty 

not  taken  up,  and  which,  to  the  day  of  filing  this 
lot  been  called  for — though  a  portion  had  been  oan- 
the  delivery  of  the  cotton  to  the  owners  without 

the  receipts,  and  complainants  charged  that  such 
|:belief  as  to  the  whole  of  the  thirty  bales  above 

lants  and  defendant  were  at  same  time  at  issue  as 
mt  of  storage  due  to  and  from  each  other  as  col- 


1 

r 
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leoted  by  thetn  respectively,  defendant  claiming  that  com- 
plainants had  not  accounted  for  all  of  his  storage  collected  bj 
them,  and  they  contending  that  they  had  not  only  paid  him 
in  full  for  such  storage,  but  that,  on  the  contrary,  he,  defend- 
ant,  was  due  them  storage,  which  he,  defendant,  had  collected 
for  them. 

In  1863  or  1864,  defendant  had  sold  a  lot  of  fiftj-two 
bales  cotton  to  one  Porter  Fleming,  of  Augusta,  and  gave  his 
warehouse  receipts  for  the  whole  lot  as  being  in  store,  when, 
in  fact,  the  whole  was  not,  and  when,  in  1864,  delivery  of  «ud 
cotton  was  required  by  Fleming  from  defendant,  be  borrow- 
ed, from  complainant  Brown,  five  bales  cotton  to  make  op  the 
deficiency — ^these  five  bales  defendant  had  never  returned,  bit 
still  owed  complainant  Brown  for  them. 

Defendant  claimed  tliey  should  pay  or  make  good  to  hia 
what  he  had  paid  to  Simmons  and  Weston  for  the  lots  of 
twenty-five  and  eight  bales  as  above  stated;  they  refused  ti 
comply  because  they  had  not  got  the  cotton  and  coavertedil; 
nor  had  it  been  lost  by  any  act  or  fault  of  theirs  in  any  re- 
spect, which  they  again  charged  to  be  the  fadt,  but  si  iV 
and  defendant  were  at  issue  they  mutually  agreed  to  refer  the 
matter  in  controversy  to  arbitration,  and  selected  H.  E.U^ 
Cay,  Council  B.  Wootten  and  the  Honorable  John  T.  Citfk^ 
Judge  of  Superior  Courts  of  that  Circuit,  as  arbitrators. 

They  were,  by  agreement,  to  submit  all  matters  in  oontn" 
versy  to  the  arbitrators,  and  the  submission,  as  made  9ti 
signed  by  the  parties,  extended  to  and  embraced  within  i^ 
not  only  the  claims  of  defendant  for  the  cotton  he  had  pii<l 
for  and  the  storage  he  claimed  due  him,  but,  also,  the  cliii> 
of  complainants  for  the  cotton  they  had  respectively  paid  if 
and  the  storage  they  claimed  to  be  due  by  defendant  to  thtf^ 
including  the  five  bales  last  mentioned.  The  submiasios 
very  general  and  covering  all  matter  in  controversy  betitfli 
the  parties.  The  original  submission  having  been  lost 
stroyed  they  could  not  give  a  copy  thereofl 

The  arbitrators  accepted  and  opened  the  trial  on  the 
September,  1867,  and,  after  hearing  a  part  of  the 
adjourned  the  further  hearing  until  the  28th  November 


iiiut  ui  crfuiu>i>.       ^y  ijy  i;iJt:n  ID'  ^^x\i 

as  tlic  li€J|rs,  claim  the  ''expcr.  jissedon 

ever  it  is  necessary  to  the  satis^^  .m  it  was  an 

aclmiiii.stratrix  is  the  reprep  ^,  "^.'  f^   ^  ° 

.  1,  r*i      1    •  .e,  the  judgment  0 

tors  as  well  as  of  the  heir  ^^  conclusive,  and  i\ 

This  Court  has  decid 
Itors  and  heirs,  as  a  ge  *d  spread  upon  the  mini 

throu^rh  the  represen'  '^^^^^e  -^^'^8®  *^*  **".®  ^^  ^)^ 

,  .  .11  uy  both  parties  for  hia  servic 

where  there  is  colh       ^  ^/^^^  jj^^  ^^^^.^^^^  ^„  ,^^ 

//iC  rf,9sr/v?,  when  CO  ji  after  the  case  had  been  broug 
stance.''  In  12  .al  judgment  rendered.  It  is  too  lat 
Torrey  vs.  The     jf  review  filed  for  the  purpose  of  gettin 

to  be  a  settW     '  ^*^^  ^^^  ^^  sustained  and  a  new  trial  gr 

^e  parties,  dissatisfied  with  the  award,  askec 
in  a  SitnatlO  /lQ^rt  to  keep  the  Court  open,  to  give  then 
ject  of  the  'objections  to  the  award,  which  he  refused  t 
account  ^n  the  morning  of  the  first  day  of  the  adjoai 
ular  clr  '^  ^^^  entered  upon  the  minutes  at  the  Noveml 
,  .  '^rt  was  adjourned  over  till  March,  when  the  requ 
^^^f  /^nsel  and  denied  by  the  Court.  The  bill  does  not  s 
that  'i^nce,  or  sufficient  reason,  why  the  objections  to  th 
prr  d*inade  out  in  proper  shape  between  November  am 
t}  -Q  before  the  Court  adjourned ;  the  more  especially  s 
J  Jd  not,  at  the  trial  term,  move  to  amend,  but  went  to 
objections  as  made  out  and  filed  before  the  aiyournmcn 

complains. 
5.  A  bill  of  review  will  not  be  sustained,  or  a  new  trial  gr 
ground  of  newly  discovered  evidence,  unless  it  is  shown: 
evidence  has  come  to  the  knowledge  of  the  party  since 
rru«»  ;f  Ttrna  nnt  nwinjrto  want  of  diligence  that  it  did  not 
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A.  Hiers,  John  Kilpatrick^  W.  J,  Harp,  T.  W.  Loylesa, 
Greorge  Bunch  and  James  Bell,  were  sworn  as  witnesses  and 
introduced  by  defendant,  as  also  the  evidence  of  C.  H.  BoBea- 
burg,  G.  F.  Belli  J.  S.  Clements,  and  James  A.  Jones,  taken 
by  commissioners,  were  read  in  evidence  by  him.  On  tke 
part  of  complainants,  who  were  denominated  defendants^  the 
following  named  witnesses  were  sworn,  examined  and  testi- 
fied, viz.:  James  T.  Sharpe,  B.  T.  Byrd,  C  W.  Jones,  Btvid 
Sharp,  and  Leroy  Brown,  John  A.  Fulton,  C.  A.  Cheatkam, 
as  also  the  depositions  taken  by  commissioner,  of  A  L. 
Stamps,  Porter  Fleming,  J.  H.  Anderson,  John  C.  Byrd,  A 
W.  Jones,  James  J.  McElrath,  Elizabeth  Bostwick,  Almariae 
Dillard  and  Edward  Fulton.  [Copies  of  the  interrogatories 
and  a  brief  of  the  oral  evidence  of  all  of  above  named  irit- 
nesses  attached  to  bill  as  exhibits.] 

The  oral  evidence  was  not  full  and  complete,  but  was  sodi 
as  was  taken  down  by  the  arbitrators  at  the  time,  and  snchv 
was  kept  by  themselves,  but  nothing  was  omitted  that  wooU 
have  a  tendency  to  criminate  them,  (complainants,)  but  modi 
of  what  said  witnesses  testified  to  was  omitted,  and  vis  not 
reduced  to  writing  by  said  arbitrators,  through  inadvertence 
on  their  part  or  otherwise,  and  which  complainants  refer  to 
hereafter.  Besides  the  evidence  above  referred  to,  there  was 
put  in  evidence,  and  read,  a  letter  from  Fleming  to  R  & 
Loyless,  and  a  letter  from  Robert  Muer  &  Company,  not  io 
possession  or  control  of  complainants;  also,  warehouse  boob 
of  complainants  and  of  defendant,  the  shipping  and  reodpi 
books  of  Southern  Express  Company,  at  Dawson,  showio{ 
the  amount  of  money  sent  by  defendant  to  Robert  Maer  t 
Company,  at  Charleston ;  also  the  shipping  book  of  the  Sootk- 
western  Railroad  Company,  at  Dawson,  an  abstract  of  whick 
is  in  Exhibit  B ;  various  express  receipts  from  the  CompanjH 
defendant  for  money  remitted  to  Robert  Muer  &  Compasf ; 
also,  a  great  number  of  warehouse  receipts  giren  by  said  de- 
fendant for  cotton  that  had  been  delivered  and  receipts  out- 
celled,  all  of  which  are  in  the  control  of  defendant,  except 
the  warehouse  books  of  complainants,  and  which  cannot  be 
attached  as  exhibits.    They  prayed  that  defendant  might 
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produce  them  at  the  hearing ;  and  averred  that  there  was 
nothing  in  any  of  them  showing  mala  fides  on  their  part  or 
tending  to  charge  them  with  any  liability  whatever  to  de- 
fendant for  lost  cotton  or  storage,  except  some  small  matter, 
bat  which  they  charge  is  important  to  their  present  complaint 
and  veiy  material  to  them,  as  they  propose  to  show  hereafter. 
A  careful  consideration  of  the  evidence  contained  in  exhibit 
B  will  show  that  all  cotton  in  the  warehouse  at  the  time  of 
its  delivery  to  them,  was  delivered  by  them  to  the  receipts  of 
defendant ;  it  was  not  shown  by  that  evidence,  or  any  part 
of  it,  or  by  any  other  evidence,  either  directly  or  indirectly, 
that  the  cotton  paid  for  by  defendant  was  used  or  converted 
by  complainants,  or  any  part  thereof;  it  does  not  appear  by 
the  uncontradicted  evidence  of  James  T.  Sharp,  who  was  dis- 
interested, that  a  part  of  the  identical  cotton  in  controversy, 
vis.:  nineteen  bales  of  the  twenty-five  which  defendant  paid 
Simmons  for,  marked  j^,  and  one  of  same  lot  marked  C*  W., 
was  delivered  to  Stamps  &  Briggs  by  the  express  direction  oi 
defendant,  and  under  the  immediate. control  and  supervision 
of  his  son  and  paid  agent  for  that  purpose,  and  that  defendant 
received  thirty-five  cent?  per  pound  for  it.  By  the  same  tes- 
timony, (Exhibit  B,)  it  also  appeared  that  defendant  sold  over 
five  hundred  and  seventy  bales  of  cotton,  in  1866,  to  Briggs 
A  Company,  at  least  five  hundred  and  forty-three  of  which 
were  in  the  warehouse,  composed  of  a  great  number  of  small 
lots  of  different  marks,  at  thirty-four  cents  per  pound,  with 
one  cent  per  pound  additional  to  put  the  same  in  order  and 
to  deliver  and  ship  it;  that  he  gave  his  son,  'Tony,''  or 
James  K,  one  dollar  per  bale  to  represent  him  and  to  do  this 
work  for  him ;  that  in  the  shipment  of  this  lot,  James  E. 
did  act  as  his  agent,  picked  out,  selected  and  shipped  it  for 
him ;  that  in  so  doing,  he  failed  to  find  the  whole  of  particu-* 
lar  lota  called  for  by  receipts. 

One  witness,  (A.  L.  Stamps,)  testified  that  they  lacked  as 
mnch  as  one  hundred  bales,  and  all  say  there  was  quite  a 
number  short.  To  supply  this  deficiency,  cotton  was  taken 
fay  defendant's  direction,  from  bales  that  had  no  marks,  and 
£rom  others  whose  marks  corresponded  most  nearly  with 
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those  called  for  by  the  receipts,  and  from  other  lots  without 
regard  to  marks,  and  thirty  or  forty  bales  from  cotton  known 
as  Jerry  Beall's.  (Reference  made  to  testimony  of  James 
T.  Sharp,  N.  L.  Stamps,  James  J.  MoElrath,  and  others.) 
It  further  appeared  from  Stamps  and  Edward  Fulton's  evi- 
dence, that  defendant  received  for  this  entire  lot  of  cotton 
$102,985  95,  and  by  defendant's  evidence,  that  it  belonged 
to  Robert  Muer  &  Company,  of  Charleston,  Sonth  Carolina; 
and  by  defendant,  the  receipts  he  exhibited,  express  recepts 
and  shipping  book  in  evidence,  and  not  exhibited  hereto, 
that  defendant  only  accounted  to  Muer  &  Company  for  about 
the  sum  of  $85,000,  leaving  a  balance  in  his  hands  of  about 
$18,000,  of  which  he  was  entitled  to  $3,028  17  for  repack- 
ing, shipment  and  delivery,  as  per  agreement  with  Brigg8,of 
one  cent  per  pound,  and  leaving  still  a  balance  of  $15|000 
in  his  hands,  $5,000  of  which  covered  warehouse  ezfeaaA 
They  charge  that  this  lot  was  the  earliest  lot  of  cotton  ship- 
ped after  the  surrender,  and  that  from  the  irregularities^  sot 
to  say  improprieties  of  a  most  extraordinary  character,  in  mak- 
ing up,  delivery  and  shipment  of  this  lot,  by  defendant  or  his 
agent,  grew  all  the  subsequent  losses  and  confusion.  They 
charged,  that  it  further  appeared  by  the  evidence  of  Lffoj 
Brown,  that  in  1864  he  let  defendant  have  five  bales  ci  Us 
own  cotton  to  make  up  the  lot  sold  Porter  Fleming;  dnt 
this  was  partly  and  sufficiently  corroborated  by  the  cvideo* 
of  John  A.  Bishop,  to  have  required  the  arbitrators  toamd 
in  Brown's  favor  for  the  same,  but  they  did  not,  althouglift 
was  not  denied  by  defendant  or  any  other  witness.  Defea'* 
ant  said  he  did  not  recollect  it,  though  he  did  not  deny  it 

On  these  several  specifications,  and  the  evidence  in  if 
port  of  them,  the  award  should  have  been  made  in  fiimr^ 
complainants,  as  to  the  five  bales  of  cotton,  and  against'^ 
fendant  as  to  the  twenty-five  bales  controlled  by  SimnKm^tf'^ 
as  to  the  eight  bales  controlled  by  Weston,  and  hmo^^iij 
award  as  rendered,  was  the  result  of  a  mistake  of  tht' 
by  said  arbitrators,  and  illegal. 

It  was  the  duty  of  defendant,  when  he  turifed  over  fei^. 
the  possession  of  the  warehouse,  to  have  fumished  a  dflvp  m 


ATLAITTA,  DECEMBER  TERM,  1869.       687 

Sharp  k  Brown  vs,  Loyless. 

tive  list  of  all  cottons  in  store  for  which  his  receipts  were 
OQt,  that  they  might  have  compared  said  list  with  the  cotton 
in  store,  and  verified  its  correctness;  they  admitted  that,  as 
prudent  men,  they  ought  to  have  required  this  to  be  done 
before  going  into  possession,  or  to  have  caused  said  list  to  be 
made  out  themselves,  but  said  that  at  or  about  the  time  they 
took  possession,  complainant  Brown,  the  active  member  of 
the  firm,  and  the  only  one  present,  was  sick,  and  could  not 
give  it  his  attention,  and  when  he  got  well,  matters  had  pro- 
gpfeBsed  so  far  that  such  a  step  would  have  been  of  little 
benefit,  and,  besides,  the  war  was  then  at  its  height,  and 
everything  in  so  much  confusion  as  to  render  it  extremely 
difficult  to  transact  any  kind  of  private  business  with  accu- 
racy, and  consequently  it  was  never  done.  Complainants 
admitted  that  if  they  had  had  uninterrupted  control  and 
management  of  the  warehouse,  and  all  cotton  therein,  from 
the  time  they  took  possession  until  it  was  shipped  out,  that 
the  onus  would  have  been  on  them  to  account  for  cotton  lost 
or  missing  from  the  warehouse,  whether  called  for  by  their 
own  receipts  or  the  receipts  of  defendant,  and  that  they  would 
have  been  presumptively  liable  for  all  such  cotton  as  was  not 
affirmatively  shown  to  have  been  converted  by  defendant ; 
bot  as  no  such  exclusive  control  of  the  cotton  in  said  ware- 
house, for  which  defendant's  receipts  were  out,  was  ever  had  by 
them,  and  as  defendant  continued,  by  himself  and  His  agents, 
to  exercise  a  personal  control  over  all  such  cotton,  to  direct 
and  superintend  the  delivery  and  shipment  thereof,  to  enter 
the  warehouse,  take  such  and  any  cotton  he  chose,  and  at  his 
pleasure,  defendant  thereby  destroyed  and  defeated  the  integ- 
rity of  the  contract,  and  no  such  onus  was  cast  upon  com- 
plainants, or  presumptive  liability  arose  against  them  in 
fiivor  of  said  defendant  for  any  lost  or  missing  cotton  that 
he  had  accounted  for;  and  that,  before  defendant,  in  law  or 
equity,  under  the  facts  of  this  case,  could  call  upon  the  com- 
plainants to  account,  he  must  make  it  affirmatively  appear 
that  such  cotton  had  either  been  received  or  converted  by 
complainants  or  their  employees,  or  that  it  was  lost  or  de- 
stroyed by  the  gross  carelessness  or  neglect  of  complainants. 
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Nothing  of  that  sort  was  made  to  appear  on  the  trial  of  aid 
submission  by  any  evidence  direct  or  indirect,  and  herein 
complainants  charged  that  said  award  was  the  resalt  of  a 
mistake  in  the  law  by  said  arbitrators,  and  iU^al. 

Complainants  further  charged,  that  upon  the  trial  aid 
arbitrators  were  unjustly  and  improperly  prejadioed  against 
them  by  the  illegal  evidence  of  one  H.  Satt^rfield,  who  ta- 
tified  before  them  that  complainant  Brown  had  ordered  him 
to  turn  out  seven  bales  ot  Jerry  Beall's  cotton,  and  duuige 
the  marks  from  diamond  J  to  diamond  B,  and  deliver  receipt8 
for  it  to  complainant  Sharpe,  who  shipped  the  same  to  Maoooi 
to  J.  H.  Anderson  &  Son ;  that  be  had  seen  him  (Brows) 
rubbing  dirt  on  a  bale  of  cotton  belonging  to  Bosenboig,  m 
if  to  obliterate  the  mark;  that  there  waa  no  other  lot  of 
cotton  in  the  warehouse  marked  diamond  J  but  that  of  Jenj 
BealL  This  whole  evidence  was  illegal,  because  not  peiti* 
nent  to  any  issue  before  the  arbitrators,  and  ought  not  to 
have  influenced  them  as  it  did,  because  it  was  untroCiM 
shown  by  the  other  evidence,  as  no  'such  lot  of  cotton  m 
shipped  to  J.  H.  Anderson  &  Son ;  the  lot  shipped  to  tlieni 
being  in  a  different  mark,  and  one  that  belonged  to  Brown, 
as  shown  by  the  witness,  Fulton.  The  lot  of  cotton  miikai 
diamond  J,  about  which  Satterfield  testified,  was  a  part  of  i 
lot  which  had  belonged  to  Adam  S.  Jones  in  that  mark,  and 
which  Brown  had  gotten  from  him,  as  shown  by  the  evidence 
of  Brown,  and  confirmed  by  that  of  Jones ;  nor  was  then 
anything  in  the  evidence  as  to  the  Rosenberg  bale  of  cotton, 
as  explained  by  Brown  and  confirmed  by  Rosenburg. 

Complainants  further  charged,  that  at  the  time  to  which 
the  November  Term  of  said  Court,  1867,  had  been  adjonmed 
his  Honor,  John  T.  Clarke,  presiding  as  Judge  of  said  Comti 
appeared  and  opened  the  Court  about  twelve  o'clock  of  thst 
day,  and  complainants  knowing  that  the  whole,  or  netfif 
the  whole,  of  the  business  of  the  term  was  to  be  transacted 
and  that  it  could  not  be  got  through  with  in  a  week,  tkn 
being  business  enough  on  hand  and  ready  for  trial  to  hsfO 
occupied  the  Court  at  least  two  weeks,  and  complsinaiitB 
and  their  counsel  having  every  reason  to  believe  that  tbe 
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bosiness  of  said  Coart  would  go  on  and  be  transacted  accord- 
ing to  its  order^  and  complainant's  counsel  relying  on  that 
order,  as  they  were  justified  in  doing,  believed  they  had 
ample  time  in  which  to  make  their  objections  to  said  award 
in  terms  of  the  law,  and  which  they  could  not  have  done 
earlier,  because  of  the  necessity  for  complainants  and  all  their 
ooonsel  to  be  together  when  said  exceptions  to  said  award 
were  made  out  At  the  moment  when  Court  opened,  com- 
plainants and  their  counsel  were  together,  and  actively  en- 
gaged in  preparing  and  putting  in  writing  the  suggestions  of 
error  to  said  award ;  and  hearing  the  announcement  of  the 
opening  of  Court,  all  hurried  to  the  Court-house,  and  found 
John  T.  Clarke,  the  Judge  thereof,  and  one  of  said  arbitra* 
tors,  in  the  act  of  adjourning  that  term  over  to  the  next  reg- 
nlar  term.  Complainant's  counsel  had  prepared  a  part  of 
their  exceptions,  but  they  were  unfinished,  and  the  most^ 
important  parts  and  necessary  statements  required  by  statute 
had  not  been  embraced  therein;  counsel  at  once  appealed  to 
the  Court  to  give  them  time  to  finish  their  suggestions  of 
enror  and  exception  to  said  award.  The  Judge  exhibited 
great  impatience,  and  refused  at  first  to  delay  the  adjoum- 
ment  one  moment,  but  finally  consented  to  wait  five  minutes, 
and  in  that  short  time  counsel  was  compelled  to  bring  their 
suggestions  to  a  close ;  the  Judge  all  the  time  standing  on 
the  steps  and  ordering  the  sheriff  as  many  as  three  different 
times  to  adjourn  the  Court,  and  finally  gave  the  order  so 
peremptorily  that  no  longer  delay  could  be  made.  From  the 
hurry,  confusion  and  excitement  necessarily  growing  ont  of 
nioh  a  state  of  things,  it  was  impossible  for  complainant's 
ooonsel  to  frame  their  suggestions  of  error  with  that  techni- 
cal aoouracy  and  precision  required  by  the  Courts.  (A  copy 
ol  irhioh'«as  attached  to  the  bill  with  prayer  for  usual 
refereaoii)  Indeed,  under  the  rules  required  by  the  Codrt| 
and  widiin  the  time  allowed  by  the  Court,  it  would  have 
been  impossible  to  have  referred  to  the  evidence  heard  by  the 
arbitrators,  and  to  have  incorporated  therein  all  that  W98 
neoeasary  to  make  the  suggestions  sufficient  to  authorize  an 
iwae  to  be  made  up  and  tried  by  a  jury.    Consequentlyi  at 
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a  subsequent  term  of  the  Court,  upon  demurrer,  thqr  were 
overruled,  and  the  judgment  overruling  them  was  affirmed 
by  this  Court  at  the  last  term.    See  ante,  page  8. 

Under  the  circumstances  attending  the  holding  and  adjoarn- 
ment  of  the  Court  by  a  Judge  who  acted  as  one  of  the  arbi- 
trators, and  who  was  interested  in  his  own  award  to  the 
amount  of  $350  00,  without  even  the  organization  of  a  joij 
to  try  said  issue,  had  one  been  made  up,  said  term  bdng  not 
held,  the  effect  of  the  whole  matter  operated  as  a  fraod  apon 
them,  and  to  the  prejudice  of  their  rights. 

Complainants  further  charged,  that  since  the  rendition  of 
said  award,  they  had  learned,  from  indubitable  informatioo, 
that  a  receipt  for  ten  bales  of  cotton,  viz :  eight  marked  W 
and  two  marked  M.  H.,  for  which  they  were  required  to 
give  a  bond  to  indemnify  defendant  by  said  arbitrators,  were 
in  the  hands  of  P.  L.  Wei  born  and  M.  Helton,  to  whom  the 
cotton  belonged;  that  the  ten  bales  had  been  turned  oat  to 
them,  and  by  them  sold  long  before  the  warehouse  camebito 
the  hands  of  complainants ;  and  they  charged  the  same  to  be 
true  of  all  other  cottons  for  which  they  were  required  bysiid 
award  to  give  bond.  Complainants  then  put  in  a  plea  nadff 
the  Belief  Law  and  Ordinance  of  1865,  by  showing  tbaithe 
sum  given  against  them  by  said  award  grew  out  of,  and  wis 
dependent  upon,  a  contract  entered  into  in  1863,  and  that  if 
said  sum  remained  as  a  charge  against  them,  notwithstanding 
the  matters  set  up  in  said  bill  to  theoontrary,  and  while  thcf 
did  not  admit  it  to  be  a  just  and  equitable  award,  yet,  if  not 
overturned,  they  claimed  that  they  were  entitled  to  the  bii* 
efits  of  that  law,  by  showing  the  amounts  and  valae  of  tb 
property  owned  by  each,  and  upon  the  iaith  of  which  tkf 
contracted,  and  their  subsequent  and  respective  losses  bjtiii 
result  of  the  war,  setting  out  said  facts  specifiedly  ia  tb 
bill.  The  bill  further  charged  the  issuing  of  an  miBB^ 
against  them  to  enforce  said  award,  which  they  prayed  U^ 
be  enjoined.  '*• 

The  prayer  of  the  bill  was,  that  said  award  might  te^ 
aside  and  a  new  trial  granted,  and  that  upon  the  iMrfV 
thereof  all  the  rights  and  equities  of  the  parties  m^lt^ 
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settled  and  determined  as  if  no  such  award  had  been  made 
and  for  general  relief. 

Jadge  Harrell  being  oat  of  his  circuit,  the  bill  was  pre- 
sented to  Judge  Clark,  of  the  Sonth- Western  Circuit,  who 
granted  the  injunction  against  thefi.fa.,  as  prayed  for.  The 
defendant  was  served,  and  on  the  11th  September  he  answered, 
having  previously  moved  to  dissolve  said  injunction  and  dls-^ 
miss  complainants'  bill  on  the  coming  in  of  the  answer. 

The  answer  of  defendant  first  showed  and  set  up,  by  way 
of  demurrer,  that  there  was  no  equity  in  the  bill,  and  that  it 
oaght  to  be  dismissed,  because  all  the  matters  therein  were, 
as  between  the  parties,  res  adjudicata,  having  been  submit- 
ted to  arbitration,  and  an  award,  rendered  by  the  arbitra- 
tors— judgment  in  the  Court  below  and  an  afiirriiance  by  this 
Court — and  that  all  the  matters  in  said  bill  were  heard  and 
determined,  or  might  have  been  heard  and  determined,  as 
they  were  in  existence  at  the  time.  And,  by  way  of  answer, 
defendant  admitted  the  main  facts  charged,  as  to  the  trade 
made  by  him  with  the  complainants,  as  to  amount  of  cotton  in 
store,  and  the  delivery  of  warehouse  to  complainants  in  Jan- 
iiaiy,  1864,  and  said  that  it  was  a  part  of  the  contract,  that 
complainants  were  to  execute  and  deliver  to  him  a  bond  of 
$100,000  00  for  the  faithful  performance  of  said  agreement 
oo  their  part  He  denied  that  much  of  the  cotton  was  dam- 
aged at  the  time  complainants  took  possession  of  the  ware- 
house ;  only  ten  or  fifteen  bales  were  damaged  that  could  be 
ascertained  by  examination;  that  complainants  refused  to 
receive  the  cotton  unless  in  good  order,  and  that  he,  at  great 
expense  and  trouble,  put  the  same  in  good  order,  and  satis- 
fJEWstory  to  complainants.  He  admitted  that  he  claimed  the 
execution  of  a  bond  as  charged,  and  charges  that  complain- 
ants agreed  to  give  it,  and  under  their  promise  to  give  the 
bond,  he  permitted  them  to  take  possession.  Afterwards 
they  refused  to  give  the  bond  as  promised.  He  admitted 
that  complainants  hired  his  son  in  their  warehouse,  but  does 
not  know  for  what  purposes,  except  that  they  wanted  him  on 
aoGonnt  of  his  familiarity  with  the  business  and  location  and 
arrangement  of  the  various  lots  of  cotton.    He  admitted  that 
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most  of  the  cotton  remained  in  the  warehouse,  and  was  deliv- 
ered in  1865-66,  but  denied  that  complainants  delivered  all 
the  cotton  upon  presentation  of  his  receipts,  as  he  had  to  pay 
Simmons  &  Wedton-  $3,080  00  for  cotton  in  store,  when 
they  received  possession  from  him,  but  was  not  there,  or 
missing  when  called  for  by  the  owners.  He  admitted  tbat 
heads  were  out  and  ropes  off  a  great  deal  of  cotton,  and  that 
some  of  it  could  not  be  identified,  and  some  of  it  had  to  be  re- 
packed, but  denied  that  he  was  there  at  every  delivery  of  cot- 
ton, or  that  complainants  sent  him  word  whenever  a  delivery 
was  necessary,  as  he  resided  in  Hardmoney,  Webster  ooanty, 
during  the  years  1865  and  1866 ;  and  further  denied,  thai 
James  E.  Loyless  was  his  agent,  but  presumes  he  had  de- 
fendant's interest  in  view,  as  any  son  would.  Defendant 
requested  his  son  to  assist  complainants  in  turning  out  the 
cotton  whenever  called  upon,  or  it  was  necessary,  but  he 
emphatically  denied  that  either  he  or  his  sons  had  any  notioe 
of  the  delivery  of  the  cotton  for  which  complainants  were  held 
liable  in  said  case,  nor  did  he  know  that  the  same  had  been 
delivered,  nor  but  that  it  was  in  the  warehouse,  until  Ui 
receipts  were  presented  by  the  owners,  and  payment  deaoir 
ed«  He  admitted  that  he  frequently  visited  the  warehooae, 
but  denied  that  he  had  any  control  over,  or  management  or 
delivery,  or  shipment  of  said  cotton,  but  always  r^girded 
complainants  as  the  custodians  of  said  cotton,  and  oonseqaent- 
ly  permitted  them  to  manage  and  deliver  all  of  said  cotton. 
He  admitted  that  he  suggested  to  complainants  that  when- 
ever there  was  missing  cotton  to  make  it  up  out  of  unmarked 
lots,  and  at  all  times  to  compare  baggin^and  rope  and  tij 
to  fill  the  lot  out  of  bales  which  were  unmarked,  and  oetrif 
resembling  the  size,  bagging,  etc.,  of  the  bales  known,  bit 
says  that  he  gave  complainants  positive  orders  not  to  mdi 
up  any  lot  out  of  marked  cotton,  and  in  no  instance  thvii 
make  up  a  deficient  lot  in  that  way. 

In  reference  to  the  Simmons  lot — ^twenty-five  bales  <fc 
fendant  admitted  there  was  not  cotton  to  fill  the  danandiM 
the  twelve  bales  of  Einowles'  cotton,  for  the  reason  thit  aiP 
plamants  had  made  way  with  it ;  he  further  said,  oomphif 
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ants  suggested  to  defendant  the  taking  of  eight  bales  of 
Knowles^  cotton  to  pay  Weston,  but  he  refused^  as  he  and 
oomplainants  both  knew  it  was  Knowles'  cotton.  He  ad- 
mitted the  payment  to  Weston  of  eigtit  bales  of  his  indi- 
vidual cotton,  which,  with  amount  paid  to  Simmons  and  the 
oharges  amounted  to  $3,080  00,  and  that  said  cottons  had 
been  abstracted  and  made  away  with  by  complainants;  that 
ooihplainants  were  held  liable  by  the  arbitrators  for  this 
amount,  and  defendant  insisted  they  are  liable  for  it  still. 
He  knew  nothing  about  how  much  money  complainants  may 
have  paid  for  cotton  taken  or  shipped  out  by  them ;  knows 
they  never  paid  for  any  taken  out  by  defendant.  He  ad- 
mitted that  he  sold  a  lot  of  cotton  to  Fleming  which  was 
not  in  the  warehouse,  and  gave  his  warehouse  receipts;  stated 
to  Fleming,  at  the  time,  that  the  cotton  was  not  in  the  ware- 
house, but  that  it  was  under  a  gin-house,  and  tliat  he  would 
pat  it  at  the  depot  upon  notice;  did  this  that  Fleming  might 
n^otiate  the  receipts,  if  necessary;  afterward  delivered  from 
cotton  not  in  the  warehouse,  and  which  had  never  been  in  it^ 
in  response  to  his  receipts,  and  denied  that  he  borrowed  from 
complainant  Brown,  or  out  of  complainant's  warehouse,  for 
that  purpose.  He  admitted  that  these  issuable  matters,  and 
all  other  matters  connected  with  said  transaction,  were  sub- 
mitted to  arbitrators,  and  that  an  award  was  made  as  set  out 
in  exhibit  to  said  bill,  and  that  soon  after  said  award  was 
made,  arbitrators  and  counsel  repaired  to  the  Court-house ; 
that  the  Superior  Court  was  then  in  session ;  that  the  same 
was  put  upon  the  minutes  without  objection  on  the  part  of 
oomplainants ;  denied  that  that  agreement  referred  to  in  said 
bill  was  made  for  the  purpose  as  therein  charged,  but  because 
of  the  stipulation  in  the  agreement  to  refer;  that  the  award 
should  be  final  and  conclusive  upon  the  parties;  adfnitted 
the  adjournment  of  the  Court-  as  charged ;  denied  that  the 
award  was  the  result  of  a  mistake  of  law  or  of  facts  by  said 
arbitrators.  He  admitted  that  the  persons  named  in  said  bill 
were  sworn  as  witnesses,  and  the  documentary  and  interroga- 
tory evidence,  as  charged,  to  be  truly  stated ;  denied  that  it 
did  not  appear  in  evidence  that  there  was  a  claim  for  lost  cot- 
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ton,  storage,  etc.;  said  the  arbitrators  set  off  the  damaged 
cotton  in  the  warehouse  against  his  claim  upon  claimaDtsfor 
storage;  that  the  testimony  of  Sharp  as  to  the  nineteen  bales 
was  overcome  by  other  testimony  on  the  trials  and  denied 
that  any  of  said  cotton  went  into  the  Briggs  lot.  He  ad- 
mitted that  he  sold  a  large  lot  of  cotton  to  Briggs  for  Maer 
&  COiy  of  Charleston,  to  whom  it  belonged,  and  that  it  wis 
delivered  from  the  warehouse,  but  denied  that  any  marked 
cotton  of  others  was  put  in  this  lot  of  cotton,  and  that  Briggi 
got  any  more  cotton  than  he  really  purchased ;  but,  on  the 
contrary,  £jiiled  to  get  quite  as  much  as  he  purchased.  Ad- 
mitted  that  he  made  money  by  commissions  and  some  storage 
on  the  cotton  of  Muer  &  Co.,  sold  to  Stamps.  He  denied, 
and  still  denies,  that  complainant  Brown  loaned  him  aoy 
cotton ;  denies  that  it  was  his  duty  to  make  out  an  inventory  of 
the  cotton  in  the  warehouse  at  time  of  delivery ;  charges  that 
complainants  examined  everything,  and  went  into  possessioD 
after  said  examination. 

Further  answering  says,  the  award  was  returned  into  Coot 
at  November  Term,  1867 ;  counsel  for  complainants  bad  la 
abundance  of  time  from  then  to  the  sitting  of  the  adjooned 
term  to  make  out  and  file  exceptions,  as  in  contempIatiQaor 
law,  said  Court  was  open  all  the  time  until  Marcli,  the  tintt 
of  the  sitting  of  said  adjourned  term.  He  then  refers  to  hit 
demurrer  to  exceptions,  and  its  being  sustained  by  the  Cooit, 
and  the  judgment  of  this  Court  in  afiSrmance,  and  pleads 
that  complainants  are  concluded  by  said  judgment.  Denied 
that  John  T.  Clarke,  Judge,  fraudulently  adjourned  the 
Court,  or  that  the  complainants  did  not  have  ample  time  to  file 
exceptions.  He-  did  not  know  whether  the  arbitrators  wen 
pr^udiced  or  not,  but  knows  their  prejudice  was  not  mani- 
fested 4n  their  award  on  account  of  the  evidence  of  Satterfieid 
and  Bosenburg ;  kno>ys  nothing  about  the  new  matter  iflt 
up,  but  if  it  is  true,  does  not  ask  indemnification  by  bond  if 
to  the  Welborn  or  Copeland  cotton.  He  denied  that  theO* 
din<ince  of  1865,  or  Belief  Law  of  1868,  have  any  applicft- 
tion  to  this  case. 

On  the  16  th  September,  the  complainants  filed  in  office  in 
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amendment  to  their  bill,  in  which  they  gave  notice  to  the  de- 
fendant that  on  hearing  of  the  motion  to  dissolve  the  injunc- 
tion and  dismiss  the  bill^  they  would  insist  upon  the  follow- 
ing amendment,  viz : 

That  in  the  year  1864,  defendant  sold  to  one  Porter  Flem- 
ing, of  Augusta,  fifty-two  bales  of  cotton,  and  issued  to  him 
his  warehouse  receipts  for  said  cotton  as  tiien  in  said  warehouse 
in  Dawson,  and  then  and  there  received  full  payment  for  said 
fifty-two  bales,  when,  at  the  time,  he  did  not  have  a  single 
bale  of  cotton  in  said  warehouse  belonging  to  himself,  nor  as 
many  bales  anywhere  else.  On  the  contrary,  he  only  had 
twenty-five  or  twenty-six  bales  of  his  own  cotton,  which  were 
at  the  time  under  the  gin-house  of  one  Bush,  in  Webster 
coanty ;  the  balance  of  cotton  to  make  up  said  number,  he 
depended  upon  buying  up  when  it  should  be  called  for  by 
Fleming — that  aft;erwards,  when  said  Fleming  did  call  for 
the  delivery  of  said  cotton,  according  to  his  said  receipts,  he 
had  not  succeeded  in  securing  enough  for  that  purpose  by 
about  thirty  bales,  and  to  make  up  the  deficiency,  said  de- 
fendant borrowed  the  five  bales  from  Brown,  already  referred 
to  in  complainants'  original  bill,  and  took  twenty-five  bales  of 
cotton  out  of  the  warehouse,  which  were  on  storage,  belong- 
ing, as  complainants  now  believe,  to  one  James  Warren ;  at 
any  rate,  it  was  not  the  cotton  of  defendant,  and  was  used  by 
him,  as  complainants  believe,  without  any  authority;  and 
when  this  cotton,  so  turueil  out  to  Fleming,  was  called  for,  it 
was  supplied  by  other  cotton  in  the  yard,  but  to  whom  it 
belonged,  or  what  wcriS  its  marks,  complainants  do  not  know, 
as  defendant  made  the  arrangement,  took  the  cotton  and 
delivered  it  in  satisfaction  of  his  receipts,  as  he  was  con- 
stantly in  the  habit  of  doing,  either  by  himself  or  his  sons, 
from  the  time  of  complainants'  purchase  and  possession  of 
warehouse  until  all  the  cotton  therein  was  taken  out  and  de- 
livered. Complainants  say  that,  as  to  the  want  of  authority 
and  right  of  defendant  to  take  and  appropriate  the  cotton  of 
said  Warren — if  it  was  his — and  of  the  taking  of  other  cot- 
ton out  of  the  warehouse  equally  not  his  own,  and  with  no 
right  to  nse  said  cotton  for  that  purpose,  to  replace  said  cot- 
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ton  of  Warren,  supposed  to  be  so  taken  and  appropriated 
by  him,  it  was  not  put  in  evidence  before  the  arbitrators  on 
the  hearing,  because  the  same  was  then  unknown  to  com- 
plainants ;  and  further^  that  the  putting  said  award  on  the 
minutes  of  the  Court  at  the  November  Term,  1867,  was  ille- 
gal and  void,  because  the  Judge  of  said  Court  was  interested 
in  said  award  to  the  amount  allowed  him  therein  for  his  ser- 
vices as  one  of  the  arbitrators,  and  he  could  not,  on  aooooat 
of  such  interest,  preside  at  that  time  and  for  that  purpose  in 
said  Court  as  Judge. 

This  amendment  was  answered  by  defendant  on  the  ISth 
September,  1869,  as  follows,  viz.:  He  denied  that  he  took 
from  the  warehouse  any  cotton  belonging  to  Warren  or  aoj 
other  person  to  pay  Fleming,  but  said  that  he  had  in  said 
warehouse  of  his  own  cotton,  forty  bales,  for  which  he  had  the 
receipts,  and  was  moved  out  by  complainants,  or  their  agents, 
to  John  A.  Bishop's,  the  following  cottons,  viz:  Four  bales 
marked  CS;  six  bales  miarked  LK;  two  marked  WT; 
three  marked  F  M  G ;  two  Q  |  S  with  a  strike  between;  two 
W  D  C,  and  two  L  M ;  one  J  P,  making  twenty-two  bales. 
At  another  and  different  time  they  turned  out  to  said  Hem- 
ing  three  bales  marked  JAB;  one  bale  marked  X  B  X| 
and  the  balance  of  the  sale  at  that  time  to  Fleming  yns  die 
Bush  cotton,  twenty-one  bales,  and  said  bales  of  cotton  exoefl 
the  twenty-one  bales  of  the  Bush  cotton  was  the  property  of  de- 
fendant and  in  the  warehouse,  and  they  turned  it^oat  on  the 
receipts;  and  perhaps  complainants  may  have  loaned  defend- 
ant three  bales,  not  being  able  to  find  so  mach  of  defendanA 
cotton,  and  defendant  denied  that  he  ever  turned  oat  or  got  i 
single  bale  of  the  cotton  to  his  own  use,  exoept  what  bdongel 
to  him,  as  herein  stated.  Defendant  had  other  cotton  oat  of  the 
warehbuse  besides  the  Bush  cotton.  He  averred  that  Jad|p 
Clarke  declined  to  allow  the  award  to  go  on  the  minoteatt* 
less  it  was  consented  to  because  of  his  being  an  arlHtnll^ 
bat  counsel  stated  that  they  made  no  point  on  his  beiiig^.l 

The  motion  to  dissolve  the  injunction  and  dismiaa  thalV 
came  on  on  to  be  heard  upon  the  bill,*  amended  bill|  watt0 
and  amendment  thereto,  and  upon  certain  affidavits,  anddl' 
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argument  thereon  the  Chancellor  dissolved  the  injunction 
and  dismissed  the  bill  for  want  of  equity,  and  complainants^ 
by  their  counsel,  then  and  there  excepted. 

Said  affidavits  were  as  follows  : 

Complainants  read  an  affidavit  of  Riciiaki>  Lyox,  stating, 
that  he  and  L.  C.  Hoyle  were  the  only  counsel  of  Sharp  & 
Brown  in  the  arbitration  of  the  matters  of  controversy  be- 
tween them  and  E.  B.  Loyless,  submitted  to  and  arbitrated  be- 
fore H.  K.  McCay,  C.  B.  Wootten,  J.  T.  Clarke  in  the  hear- 
ing  before  said  arbitrators,  in  which  they  rendered  an  award, 
which  was  returned  by  them  to  the  Superior  Court  of  Terrell 
county^  and  entered  on  the  minutes  of  said  Court  for  the  year 
1867.  And  upon  deponent  devolved  the  duty  of  preparing 
the  suggestions  of  error  in  said  award,  by  said  arbitration, 
and  preparing  the  grounds  and  specifications  of  such  error, 
by  arrangement  between  himself,  his  associate  counsel  and  his 
clients.  That  when  the  award  was  rendered  and  made,  which 
oocurred  during  the  term  of  the  Court  as  above  stated,  very 
little  of  the  regular  business  of  the  term  had  been  transacted, 
and  it  had  already  been  determined  to  adjourn  over  to  a  future 
day^  when  the  business  of  the  term  could  be  transacted  as 
had  been  announced  by  the  presiding  Judge  of  said  Court; 
and  that,  very  soon  after,  said  award  was  rendered  and  an 
order  taken  to  enter  it  on  the  minutes  of  said  Court.  Depo- 
nent thinks  the  same  day  said  Court  did  adjourn  over,  and, 
as  he  thinks,  to  the  first  Monday  in  March  next  thereafW. 
It  was  the  intention  and  expectation  of  deponent,  who  was 
residing  in  Macon,  having  his  office  there,  to  prepare  said  ex- 
ceptions, and,  for  this  purpose,  he  immediately  sent  down,  he 
does  not  recollect,  whether  to  the  Clerk  or  his  associate  coun- 
sel, but  he  thinks  to  his  associate  counsel,  to  have  a  copy  of 
the  evidence  prepared  and  sent  to  him  to  enable  him  to'pre- 
pare  these  exceptions  and  specifications  of  error  from  the  evi- 
idence  itself.  When  the  copy  came  to  him,  it  contained  only 
a  copy  of  the  oral  testimony  had  and  heard  before  the  arbi- 
trators, as  taken  down  by  said  arbitrators,  and  none  of  the 
evidence  taken  by  interrogatories,  none  of  the  documentary 
evidence,  receipts  or  books  used  as  evidence  on  the  hearing 
Vol.  XXXIX — 45. 
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of  said  arbitration.     And  the  business  of  deponent,  his  en- 
gagements in  the  Courts  during  the  interval  between  the  ad- 
journment of  the  Court  and  the  time  appointed  for  its  meet- 
ing at  the  adjourned  term,  prevented  deponent  from  going 
down  to  Dawson  and  collecting,  or  endeavoring  to  collect  to- 
gether, all  the  evidence  had  on  said  hearing,  then  making  oot 
these  exceptions  and  specifications  of  error  aocuratelr  and 
technically  by  the  evidence;  and  as  deponent  was  obliged, 
in  performance  of  his  obligation  to  his  clients,  to  attend  at 
that  term,  and  believed  that  the  Court  would  in  fiu^t  be  hdd, 
and  the  business  of  the  Court  be  transacted  by  the  Judge  of 
said  Court,  and  that  he  would,  during  the  session  of  tfait 
term,  have  full  and  ample  time  to  get  together  all  the  evi- 
dence and  prepare  the  exceptions  and  grounds  or  specifica* 
tions  of  error  in  and  to  said  award,  and  resting  on  that  be- 
lief, he  delayed  the  preparation  until  that  time.    Depooent 
further  states,  that  he  did  attend  personally  at  that  time,  when 
said  adjourned  Court  was  to  be  held,  and  that  in  the  morning 
of  the  day  to  which  said  Court  adjourned,  he  met  with  liis 
associate  counsel  and  his  clients,  had  commenced  the  prepara- 
tion of  suggestions  of  error  and  exceptions  to  said  award, 
and  the  gronnds  or  specifications  of  errors  to  said  award,  and 
that  while  so  engaged  in  the  office  of  his  associate,  hearing 
calling  going  on  at  the  Court-house,  he  supposed  the  Coon 
open  and  going  on ;  he  picked  up  the  papers  and  specifica- 
tions he  had  already  prepared,  and  w^hich  he  did  not  read  to 
see  if  they  did  embrace  the  specifications  of  error  intended  to 
be  made  upon  the  evidence,  or  the  mistakes  of  law  and  of 
fiusts  made  by  the  arbitrators,  on  the  merits  of  the  main  qoei- 
tion.  When  deponent  got  into  the  Couft-house,  he  found  the 
Judge  in  the  act  of  adjournment.    Deponent  addressing  tk 
Court  stated,  that  he  had  not,  up  to  that  time,  prepared  hi 
exceptions  to  the  award  as  was  intended  by  his  clients,  that  it 
was  necessary  to  make  and  file  them  during  that  term,  and 
asked  that  the  Court  should  not  be  adjourned  until  he  oonld 
prepare  them.    The  Judge,  Honorable  John  T.  Clark^  pre- 
siding, said  sufficient  time  had  elapsed  from  the  rendition  of 
the  award  up  to  that  time  to  have  had  them  prepared  before 
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then,  and  that  he  would  not  wait  any  longer,  and  ordered  the 
sheriff  to  adjourn  the  Court.  Deponent  pressed  the  Court 
for  the  time,  and  as  the  sheriff  did  not  announce  the  adjourn- 
ment, he  commenoed  in  a  hurried  and  confused  manner  to 
put  down  the  grounds  of  objection  as  he  had  them  in  his 
mind,  without  regard  to  form  or  technicality.  The  Judge, 
in  a  few  minutes,  again  ordered  the  sheriff  to  adjourn  the 
Court,  and  deponent  again  protested.  The  sheriff  again  hesi- 
tated, and  while  so  hesitating  deponent  hurriedly  brought  his 
exceptions  to  a  close  in  a  most  confused  and  imperfect  manner. 
The  Court  again  gave  a  peremptory  order  which  the  sheriff 
obeyed,  and  while  announcing  such  adjournment  Sharp  & 
Brown  were  in  the  act  of  being  sworn  to  the  exceptions  be- 
fore the  Clerk,  which,  when  done,  was  filed,  whilst  the  Judge 
was  making  his  way  out  of  the  house ;  but  for  the  haste  of 
the  Judge  in  the  adjournment  of  the  Court,  the  exceptions 
would  have  been  put  in  better  state,  more  specific  as  to  the 
errors  of  law  and  fact,  though  deponent  was  of  opinion  after- 
wards that  they  were  sufficient,  and  went  to  trial  on  the  de- 
murrer in  that  belief.  [To  this  was  added  affidavits  of  Mr. 
Hoyle,  and  of  the  Clerk  and  sheriff,  showing  that  said  ad- 
journment was  hurriedly  made.] 

L.  C.  Hoyle,  on  oath,  said :  "  That  when  his  associate 
counsel,  R.  F.  Lyon,  wrote  him  for  a  copy  of  the  evidence 
in  the  matter  of  E.  B.  Loyless  vs.  Sharp  &  Brown,  after  the 
award  of  the  arbitrators  had  been  returned  into  Court,  he 
proceeded  to  hunt  up  the  papers,  and  found  them  in  the  office 
of  C.  B.  Wootten,  Esq.,  who  was  one  of  the  arbitrators  in 
said  case,  and  handed  to  affiant  the  papers  all  in  a  bundle 
together,  saying  that  the  bundle  contained  all  the  papers  of 
the  case  left  in  his  hands.  The  books  and  receipts  introduced 
by  Loyless  were  not  to  be  found  with  said  papers ;  affiant 
states  that  he  thinks  he  made  inquiry  of  the  Clerk  of  the 
Superior  Court  for  said  receipts,  as  well  as  of  C.  B.  Wootten ; 
not  finding  them,  he  copied  only  such  evidence  (and  the  re- 
cord of  the  case)  as  the  arbitrators  reduced  to  writing  them- 
selves, and  forwarded  the  same  to  his  associate  counsel,  Judge 
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-  John  T.  Clarke,  late  Judge  of  the  Pataula  Circuit,  of 
thiSy  on  oath,  made  the  following  statement  for  use  as  evi- 
dence:    "  In  the  case  in  equity  in  Terrell  Superior  Court, in 
favor  of  Sharp  &  Brown  vs.  E.  B.  Loyless,  to-wit :    As  an 
arbitrator  of  the  matter  in  controversy  named  in  complain- 
ants' bill,  deponent  was  influenced  solely  by  the  desire  to  do 
justice,  and  is  satisfied  that  the  other  arbitrators  were  con- 
scientious aud  impartial.     As  to  the  pretense  in  said  bill, 
that  the  counsel  of  complainants  were  prevented  by  the  im- 
patience of  the  Judge,  and  his  hurried  and  arbitraiy  and 
corrupt  adjournment  of  the  term,  when  only  objection  to  the 
award  could  be  filed,  from  filing  such  objections  with  legal 
sufficiency,  deponent  says  that  the  charge  is  utterly  untrue. 
He  says  that  the  adjourned  term  of  the  Court  specified  in 
the  bill  was  adjourned  in  response  to  the  general  desire  of 
the  bar  and  the  jurors,  because  many  of  the  bar  bemg ab- 
sent, it  was  generally  believed  that  no  such  business  ooold 
be  transacted  as  would  justify  the  further  expense  and  troo- 
ble  of  this  extra  session.     Deponent  denies  that  he  felt  or 
displayed  any  prejudice,  passion  or  impatience  about  the 
matter,  and  denies  that  com})lainauts'  counsel  claimed  time 
to  file  specifications  against  the  award,  and  was  denied  com- 
petent time,  and  compelled  to  trust  to  insufficient  pleading; 
on  the  contrary,  he  states  that  the  adjournment  was  made  in 
the  public  interest,  and  with  the  usual  deliberation  and  order, 
and,  so  far  as  deponent  remembers,  without  even  a  request 
for  time  to  file  specifications.    Deponent  never  knew  in  what 
style  counsel  had  filed  his  objections,  and  was  never  informed 
by  counsel  that  he  did  not  have  them  filed  and  expressed  in 
the  manner  preferred  by  himself.     Had  the  oonnsel  stated 
to  the  Court  that  he  had  not  made  satis&ctory  pleading,  and 
that  good  grounds  existed  why  he  could  not  have  doneii 
before,  and  requested  the  Court  to  be  kept  open  for  his  b» 
efit,  deponent  says  it  would  have  been  the  pleasure,  as  w«lii|| 
the  duty,  of  the  Judge  to  grant  the  request.     Deponentv^ 
isfied  that,  had  the  Judge  made  any  impatient  and  aibiloqr 
refusal  to  give  needful  time  due  by  law  to  counsel  to  pat  inlfe 
pleadings,  that  decision  would  have  been^  as  undoabtedff  & 
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.  have  been  excepted  to,  and  reviewed  bj  the  Supreme 
He  is  satiflfied,  furthermore,  that  tiie  counsel,  with 
time  intervening  the  November  adjournment  and  the 
ned  term,  which  occurred,  as  he  thinks,  in  March, 
d  deliberately  his  own  mode  of  attacking  the  award.'^ 
ire  going  into  the  argument  upon  the  merits  of  the 
I,  and  before  announcing  themselves  ready  for  the 
g,  complainants  moved  to  continue  the  motion,  for  the 
18  of  procuring  theaffidavit  of  James  Warren,  and  to 
I  the  allegation  in  the  amended  bill  as  to  the  taking  and 
iriation  of  the  twenty-five  bales  of  the  Warren  cotton 
fless  to  his  own  use,  without  any  authority  to  do  so; 
nplainants  asking  only  a  short  time  to  get  the  affidavits 
rhad  not  time  within  which  to  get  them  after  notice 
n  to  dissolve  the  injunction,  the  said  James  Warren 
ri)6ent  from  his  residence,  in  the  county  of  Calhoun, 
|f. Bummer ;  and  also  to  file  affidavits  of  third  parties 
ipinterested  persons  to  support  the  allegation  in  the 
bill  as  to  Loyless'  control  of  the  warehouse,  and 
of  the  cotton  therein  at  his  pleasure,  of  all  cotton 
in  the  warehouse  from  the  time  complainants  received 
;  complainants  proposing  to  support  this  allegation, 
itablish  this  fact  by  any  number  of  disinterested 
if  a  short  time  was  allowed  them  by  the  Judge  for 
)e,  they  not  having  had  sufficient  time  within 
get  up  and  prepare  the  affidavits.  The  Court  over- 
motion  to  postpone  the  hearing,  and  ordered  the 
to  proceed.  After  argument  had,  the  said  presid- 
ij  by  his  decision,  order  and  judgment,  then  and 
lissed  the  bill  for  want  of  equity,  and  dissolved 
tion ;  to  which  said  decision,  order  and  judgment, 
to  the  decision  overruling  the  motion  of  com- 
to  continue  said  motion,  complainants  excepted, 
lunsel  moved  here  to  dismiss  the  bill  of  exceptions, 
was  already  disposed  of  by  the  former  decision,  but 
'erroled  the  motion,  and  ordered  the  arg|iment  to 
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L.  HoYLE,  Lyon,  deGraffenbeid  &  Ibviw,  for  plain- 
tifis  in  error,  submitted  the  following  points  on  the  asagn- 
ments  of  error  in  this  case : 

1.  Court  will  entertain  jurisdiction  of  bills  to  review  an 
award,  although  made  the  judgment  of  the  Court  under  the 
statute,  when  the  mistake  or  error  complained  of  is  admitted 
or  clearly  shown.  ChUders  vs:  Wesi^  decided  at  last  term  of 
this  Court,  head  notes,  page  51.  2  Story's  Equity,  sectioos 
1450, 1456 ;  2  Fe8.,  461,  and  notes. 

2.  This  was  a  motion  to  dismiss  bill  for  want  of  eqoitf, 
which  admits  the  facts,  and  the  decision  is  made  on  that  mo- 
tion only. 

3.  It  is  true  there  was  an  answer  in,  but  it  did  not  answer 
the  bill  nor  deny  the  facts  charged  in  a  single  important  pa^ 
ticular. 

4.  Or  when  the  answer  is  in  conflict  with  the  bill,  the  evi- 
dence had  before  the  arbitrators  exhibited  to  the  bill,  sustains 
bill,  and  is  in  direct  conflict  with  the  answer. 

6.  The  newly  discovered  fact  is  an  equity,  that  if  In^ 
breaks  down  the  whole  theory  of  defendant's  claim,  inde- 
pendently of  the  mistake  of  law  and  of  &ct  by  the  arbitnttf* 

It  is  true  that  the  answer  to  amended  bill  denies  this  equi- 
ty, but  the  answer  to  original  bill,  on  this  point,  is  directly 
the  reverse,  and  states  most  positively  thai  jume  of  the  eoUoa 
to  satisfy  the  Fleming  receipts  for  fifty-two  bales,  was  taieafitm 
the  toarehouse,  or  ever  was  in  the  warehouse;  and  thtsaoooonii 
for  lost  or  missing  twenty-five  bales  cotton. 

6.  Where  it  is  ascertained  that  the  award  is  enoneoos,  it 
is  obliged  to  be  corrected,  for  it  lacks  the  jadidal  sancCioa 
of  the  courts  of  law  to  make  it  conclusive,  whether  right  er 
wrong. 

7.  The  judgment  on  which  defendant  relies,  vis :  the  pifr 
ting  this  award  on  the  minutes  of  Court  is  absolutely  vvi 
because  the  Judge  who  presided  in  that  proceeding  was  i 
rested  djrectly.     Code,  sec.  240. 

8.  The  liability  in  this  case  having  grown  oat  oft 
made  in  1863,  was  within  the  Ordinance  of  1866,  and  ^ 


ATLAITFA,  DECEMBER  TERM,  1869.       703 

Sharp  &  Brown  vs.  Loyless, 

defendant  having  contributed  to  the  loss^  it  was  within  the 
provisions  of  the  Relief  Law  of  1868;  and  the  injunction 
should  have  been  retained  until  these  equities  were  settled. 

9.  When  the  answer  of  a  defendant  is  contradictory  or 
evasive,  upon  a  material  point  or  charge  made  by  the  bill, 
apon  which  its  main  equity  is  based,  upon  a  motion  to  dis- 
solve injunction  upon  coming  in  of  such  answer,  a  Court  of 
Elquity  will  hold  up  the  injunction,  and  retain  the  bill,  until 
sach  conflicting  statements  in  the  answer  are  shown  to  be  the 
result  of  mistake  or  inadvertence,  and  not  a  wilful  perver- 
sion of  the  truth. 

10.  It  is  unquestionably  true  that  when  Sharp  &  Brown 
took  posMBsion  of  this  warehouse,  and  the  cotton  therein, 
they  assumed  all  the  liability  to  the  owners  for  its  safe  keep- 
ing and  delivery  when  called  for,  that  was  upon  Loyless 
previous  to  the  sale,  and  that  in  ^  contest  between  such  owners 
and  Sharp  &  Brown,  the  onus  would  be  upon  them  to  show 
that  such  cotton  had  been  lost  without  fault  on  their  part. 

11.  And  so  it  would  have  been  in  a  contest  between  com- 
plainants and  defendant,  if  the  complainant's  control  had 
been  exclusive,  and  defendant  had  not  at  any  time  interfered 
with  their  possession,  and  had  no  hand  or  voice  in  the  deliv- 
ery of  the  cotton ;  but — 

12.  When  the  evidence  in  the  case  shows  that  Loyless 
united  with  complainants  in  the  delivery  of  the  cotton, 
directed,  superintended  and  controlled  the  delivery  in  all 
doubtful  cases  of  ownership  or  identity,  before  Loyless  can 
compel  complainants  to  account  to  him  for  lost  or  missing 
cotton,  the  ontba  is  on  him  to  show  affirmatively  that  com- 
plainant converted  the  cotton,  or  that  it  was  lost  by  their 
£Eiult  alone ;  and  more  especially,  when  it  is  shown  by  both 
parties  that  no  inventory  or  list  of  the  cotton  was  made,  and 
all  the  facts  and  circumstances  establish  beyond  controversy 
that  complainants  contracted  with  defendant,  upon  the  faith 
of  his  representations  alone,  that  all  cotton  for  which  defend- 
ant's receipts  were  out,  was  in  the  warehouse  at  the  time  of 
its  delivery  to  them. 

13.  The  evidence  in  the  case  shows  affirmatively  that  de- 
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fendant  himself  sold  and  received  pay  for  nineteen  bales  of 
the  cotton,  and  that,  in  all  probability,  he  got  the  whole  of 
the  missing  cotton. 

W.  A.  Hawkins,  for  defendant  in  error,  cited  this  case: 
39th  Georgia,  8,  and  said  it  was  res  adjudicata. 

Brown,  C.  J. 

1.  We  have  reviewed  the  decision  of  this  case  made  bj 
this  Court  at  the  last  term,  and  are  well  satisfied  of  its  cor- 
rectness. {Antey  page  8.)  The  objections  filed  under  oath  at 
the  first  term  of  the  Court  to  an  award  returned  and  eoteied 
upon  the  minutes,  must  show  that  the  award  is  tke  mdi  of 
accident  or  mistake,  or  of  the  fraud  of  some  one,  or  all  of  the 
arbitrators,  or  the  parties,  or  is  otherwise  illegal,  and  it  must 
show  how,  or  in  what  the  illegality  consists,  or  it  is  iosaffi- 
cient,  and  may  be  dismissed  on  demurrer,  and  the  award  o^ 
dered  to  stand  as  the  judgment  of  the  Court. 

2.  When  such  objections  have  been  pleaded  under  oath  it 
the  fii3t  term  of  the  Court,  if  it  should  appear  at  a  sobe- 
quent  term  that  they  are  insufficient,  or  imperfect,  theptf^ 
filing  them  may,  upon  application  to  the  Court,  amend  Aes, 
so  as  to  supply  the  deficiency.  But  if  he  is  satisfied  with  At 
objections,  as  filed  at  the  first  term,  and  makes  no  applicatioa 
to  amend,  but  chooses  to  go  to  trial  upon  them  as  original^ 
made  out,  and  they  are  held  insufficient,  or  dismissed  on  it 
murrer  in  the  Court  below,  and  that  judgment  is  affirmed ii 
this  Court,  the  matter  in  dispute  is  res  adjudieaia  and  tk 
judgment  is  conclusive. 

3.  One  of  the  grounds  taken  in  this  bill  of  review  18,^ 
the  Honorable  John  T.  Clarke,  who  acted  as  one  of  the  arir 
trators,  was  the  Judge  of  the  Superior  Court,  who  praw 
at  the  term  of  the  Court  when  the  award  was  entered  ^ffB 
the  minutes  of  the  Court ;  and  it  is  objected  that  he  wtf  1^ 
terested,  as  the  award  directed  that  he  receive  the  anitf 
three  hundred  and  fifly  dollars  for  his  services  as  arbitni^ 
to  be  paid  jointly  by  both  parties  to  the  submifision.  AmM 
payment  was  to  be  made  by  both  parties  to  the  lili|rf> 
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;  the  interest  of  Judge  Clarke  as  between  the  parties  is 
17  apparent.  If  he  was  pecuniarily  interested  in  the 
of  the  suit,  the  Code  says  he  cannot  sit  'Vithout  the 
it  of  all  the  parties  in  interest/'  Was  such  consent 
7  His  interest  is  distinctly  charged  in  the  bill,  and 
8wer  distinctly  states,  that  all  parties  consented,  that  no 
ion  was  made.     And  this  is  corroborated  by  the  fact 

0  such  ground  of  objection  appears  upon  the  record,  as 

1  been  made  at  the  first  term  of  the  Court,  or  at  any 
ill  aftpr  the  case  had  been  heard  in  the  Court  below  and 
sen  brought  here  by  bill  of  exceptions  and  the  judgment 

Court  have  been  below  affirmed  in  this  Court,  when 
B  first  time  it  is  made  in  the  bill  of  review  as  a  ground 
W  trial.  We  hold  under  this  state  of  facts  that  the 
en  was  waived  on  the  trial^  and  that  it  cannot  now  be 

rhe  award  of  the  arbitrators  was  returned  to  the  Court 

ITovembcr  Term,  1867,  and  entered  upon  the  minutes, 

i  Court  adjourned  till  March,  1868.     When  the  Court 

March,  it  was  thought  best  by  the  Judge,  on  the  first 

the  adjourned  term,  to  adjourn  the  Court  till  the  next 

«term,  without  transacting  any  business  of  much  con- 

ip.    About  the  time  the  Judge  had  ordered  the  sheriff 

JErn  the  Court,  Sharp  and  Brown  appeared  in  Court, 

I  counsel,  and  asked  that  the  Court  would  continue  in 

^1  they  could  have  time  to  put  their  objections  to  the 

^  proper  form  and  file  them.    The  Judge  gave  a  few 

s;Only,  holding  that  they  had  already  had  sufficient 

i  he  ordered  the  Court  adjourned.     About  the  mo- 

(the  adjournment  the  objections,  with  which  the  com- 

|i  seem  to  have  been  satisfied,  as  they  never  made  any 

b  amend  them,  were  filed.    Indeed,  we  are  told  in 

pent  of  this  case,  that  the  counsel  considered  them 

l^juad  went  to  trial  upon  them.     The  refusal  of  the 

I  keep  the  Court  open  and  give  the  counsel  further 

prfect  his  objections,  is  urged  by  the  bill  of  review 

lid  for  a  new  trial  in  this  case  and  several  affidavits 

liying  reasons  why  the  objections  had  not  been  put 
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in  proper  shape,  during  the  time  that  intervened  between  the 
November  term  of  the  Court  and  the  March  adjourned  term. 
One  principal  reason  is  that  the  papers  and  books  necessary 
to  enable  counsel  to  prepare  the  objections,  were  not  in  their 
possession,  but  were  partly  in  the  possession  of  the  other 
party,  and  partly  in  the  possession  of  certain  corporate  com- 
panies.    But  is  this  a  sufficient  excuse  ?     We  think  not    If 
the  counsel  had  applied  to  the  Judge  in  Chambers  between 
the  regular  and  the  adjourned  term,  it  would  have  been  bis 
duty  to  have  passed  an  order,  requiring  the  ot|ier  partjcff 
the  said  corporate  companies,  to  allow  the  counsel  to  have 
access  to  the  books  and  papers,  for  the  purpose  of  making  ap 
his  objections,  and  if  the  order  had  been  disobeyed,  the  Judge 
would  have  compelled  obedience  to  it,  or  he  would  then  have 
given  more  time  to  perfect  the  objections.     The  record  doei 
not  show  that  the  counsel  ever  applied  to  the  opposite  ptrtf 
to  allow  him  to  inspect  the  papers,  or  to  the  corporations  ibr 
the  use  of  their  books,  or  took  any  steps  whatever  to  get  ac- 
cess to  the  papers.     Taking  into  consideration  the  time  be- 
tween the  regular  and  the  adjourned  terms  of  the  Coait,aBd 
the  right  to  demand  the  use  of  the  papers  for  the  desiied 
object,  we  cannot  say  that  there  was  such  diligence  as  entitles 
the  complainants  on  this  ground,  to  the  interposition  d  the 
Court  by  bill  of  review  after  a  final  judgment. 

6.  The  only  remaining  ground  relied  upon  in  thebOl, 
which  has  any  plausibility  to  sustain  it  is,  the  point  made  on 
the  newly  discovered  evidence.  To  entitle  a  party  to  a  ne* 
trial  on  the  ground  of  newly  discovered  evidence,  be  mot 
show — 1.  That  the  evidence  has  come  to  his  knowledge  sinee 
the  trial.  2.  That  it  is  not  owing  to  any  want  of  diligotf 
on  his  part  that  it  did  not  come  to  his  knowledge  sooner.  X 
That  it  is  so  material  that  it  would  probably  prodaoe  a  dlfl^ 
ent  result  if  the  new  trial  should  be  granted.  4.  That  il  I 
not  cumulative  only — that  is,  it  must  relate  to  fiicts  of  ivtf 
there  was  no  evidence  on  the  trial  complained  o^  Tlit^ 
davit  of  the  witness  himself  must  be  produced  or  its  skM* 
account^  for.    And  new  trial  will  not  be  granted  if  dw^v 
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object  of  the  evidence  is  to  impeach  the  character  of  a  wit- 
ness.    Berry  vs.  The  StaJte^  10  Oa.j  511. 

Now  we  do  not  think  the  case  made  bj  this  bill  comes  up 
to  this  rule.  It  is  not  shown  that  these  complainants  used 
any  diligence  to  discover  the  evidence  upon  which  they  now 
seek  the  new  trial.  Nor  are  we  satisfied  that  it  is  so  material 
as  to  change  the  result,  if  the  new  trial  should  be  allowed. 
It  is  very  nearly,  if  not  entirely,  sworn  off  by  the  answer, 
and,  if  it  is  not  cumulative  only,  it  would  hardly  have  pro- 
duced a  different  result,  if  it  had  been  with  the  defendant's  an- 
swer before  the  arbitrators  at  the  time  the  award  was  made. 
But  a  still  stronger  objection  to  it  is,  that  no  affidavits  of  the 
witnesses  themselves  are  attached  to  the  bill.  The  amend- 
ment was  filed  after  the  motion  to  dissolve  the  injunction  had 
been  made,  and  time  was  then  asked,  to  get  up  affidavits  to 
sofltain  it  on  the  ground  that  the  witness  was  not  at  home. 
Bat  this  was  no  compliance  with  the  rule.  The  affidavits  of 
the  witnesses,  stating  what  they  would  testify  about  the  oot- 
toDy  should  have  been  attached  to  the  bill  or  their  absence 
should  have  been  more  satisfactorily  accounted  for.  The 
amended  answer  did  not  state  where  the  witness,  Warren,  was, 
only  that  he  was  spending  the  summer  from  home.  It  is  not 
shown  that  he  was  beyond  the  reach  of  the  complainants,  or 
that  any  effort  had  been  made  by  them  to  get  his  affidavit, 
before  the  amended  bill  was  filed ;  nor  is  it  stated  how  long 
since  the  &cts  alleged  in  the  amended  bill  came  to  the  know- 
ledge of  the  complainants  or  their  counsel.  Indeed  no  excuse 
is  pretended  to  be  given  why  the  affidavits  of  the  witnesses, 
Wilbum  and  Weston,  are  not  attached  to  the  bill. 

We  are  satisfied  that  the  complainants  are  not  entitled  to 
a  new  hearing  upon  the  grounds  made  by  this  bill,  and  that 
the  subject  matter  in  controversy  in  this  case  has  been  finally 
adjudicated.  It  is  an  established  rule  that  a  bill  of  review 
will  not  be  sustained,  when  it  does  not  make  a  case,  which 
requires  a  reversal  of  the  former  decree,  or  would  authorize  a 
new  trial.  30  Georgia,  826.  This  bill,  whether  technically  a 
bill  of  review  or  a  bill  for  a  new  trial,  does  neither. 

Judgment  affirmed. 
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Haiman  &  Brother,  plaintiffs  in  error,  vs.  Moses  &  Ger- 
rard, defendants  in  error. 

1.  When  the  evidence  is  in  conflict,  and  no  rule  of  law  is  violated,  tod 
there  is  sofHcient  evidence  to  sustain  the  verdict,  a  new  trial  will  not 
be  granted. 

2.  An  attorney-at-law  who  had  a  claim  against  a  client  for  a  fee  as  i 
retainer,  and  also  for  professional  services  rendered,  broagbt  suit, 
alleging  in  the  declaration  that  defendant  was  indebted  to  him  is  the 
sum  of  $2,500  for  ''professional  services,"  and  on  the  trial  offered 
evidence  to  show  the  value  of  the  services  rendered,  and  also  to  prore 
that  the  retainer  was  due ;  no  objection  was  made  to  the  evidence,  ud 
the  jury  found  a  verdict  for  a  sum  which,  with  or  without  inclading 
the  retainer,  could  be  sustained  by  the  evidence :  HMj  that  the  io' 
troduction  of  evidence  as  to  the  retainer  did  not  entitle  the  defendaot 
to  a  new  trial, as  he  made  no  objection  to  it  when  introduced,  though 
the  record  contained  no  separate  allegation  as  to  the  retainer. 

3.  If  a  party  waives  his  objection  to  the  pleadings  by  allowing  the  eri* 
dence  to  go  to  the  jury  without  objection,  he  is  not  entitled  to  i  nef 
trial  on  the  ground  that  the  allegations  and  the  proof  do  not  correi- 
pond. 

Attorneys'   fees.    Charge  of  the  Court.     Before  J«!p 
Johnson.    Muscogee  Superior  Court    May  Term,  1869. 

Moses  &  Gerrard  brought  complaint  against  L.  Haiom 
&  Brother  upon  an  open  account,  one  item  of  which  vi 
"  For  professional  services  in  the  matter  of  Heniy  Lifctf 
vs.  L.  Haiman  &  Brother,  $2,500."  The  other  items  vfi» 
for  small  fees,  amounting  in  the  aggregate  to  $60  00,  ti 
about  which  there  was  no  dispute.  As  to  the  first  item,  tb 
evidence  was  as  follows :  During  the  war  between  the  U** 
ted  States  and  the  Confederate  States,  defendants,  one  Rose*' 
burg  and  others,  formed  a  partnership  to  buy  qaartemutf^ 
stores  for  the  Confederate  States,  in  Europe.  They  agK^ 
that  this  contract  should  not  be  sold  to  any  one  without  At 
consent  of  the  others.  Elias  Haiman  and  Boeenborg  i^ 
to  Europe,  and  Haiman  had  to  return.  In  his  abiMfj 
Bosenburg,  without  such  consent,  sold  out  sud  ooni 
Lafour  upon  certain  terms,  by  which  Rosenburg  got  fiwl^j 
four  X20,000,  to  be  spent  in  such  purchases.  He 
<£3,000  worth,  and  claimed  the  other  £17,000  upon  thij 
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bat  Lafour  had  failed  to  comply  with  his  undertakings. 
Elias  Haiman  got  back  to  Europe  he  was  informed  of 
id  tried  to  get  an  interview  with  Rosenburg,  but  failed, 
g  that  Roscnburg  had  come  to  the  United  States,  he 
Lafour  to  send  after  him.  Lafour  agreed  to  do  so  if  he 
give  him  the  bond  of  Haiman  &  Brother,  guarantee- 
four  against  loss,  in  the  sum  of  j£8,000.  This  bond 
ren.  Rosenburg  was  found,  and  out  of  him  £1,600 
lected.  After  the  war,  Lafour's  agent  came  to  Geor- 
1  demanded  a  settlement  from  Haiman  &  Brother, 
landed  of  them  only  £3,000.  They  then  sought  plain- 
'  legal  advice. 

testimony  of  the  defendants  is  in  substance,  that  they 

D  R.  J.  Moses,  Jr.,  told  him  all  the  facts,  and  that  he 

them  to  offer  <£2,000  in  compromise,  and  told  them 

would  charge  them  $150  00  for  a  fee.     Next  day  they 

a  R.  J.  Moses,  Sr.,  found  that  iiis  son  had  told  him 

ise,  and  that  Lafour's  agent  had  been  there  to  em- 

I,  and  he  told  them  that  they  must  pay  $250  00  for 

ey  professed  to  be  willing  to  pay  what  they  got  from 

rg,  less  expenses,  say  about  £800,  because  that  was 

.money,  and  they  laid  no  claim  to  it,  and  said  that  if 

h,  would  get  them  entirely  out  of  it  they  would  not 

i  $1,000  00  as  a  fee.     He  told  them  that  Lafour's 

I  not  putting  his  claim  on  the  bond  for  £8,000,  not 

\o  know  anything  about  it,  and  told  them  to  go  back 

Iraw  their  offer  of  £2,000,  and  offer  what  they  got 

itaburg,  less  expenses,  biit  that  it  would  be  very  diflS- 

jto  get  a  settlement  for  less  than  £2,000.     They  had 

llB  £2,000,  but  it  was  refused,  as  they  thought,  be- 

Is  not  offered  in  cash.     Next  day  they  called  again, 

Imoses,  Sr.,  wished  $250  cash,  as  a  retainer.     They 

it  he  /meant  by  a  retainer.     He  said,  to  keep  his 

[being  employed  by  Lafour's  agent.     They  prom- 

{jr  it  next  week,  and  asked  him  wh^t  other  charges 

^ake,  and  he  said  he  did  not  know,  that  there 

k  lawrsait  in  the  United  States  District  Coart,  etc.| 

fe  would  charge  additional  fees.    They  were  ad- 
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vised  that  there  could  be  no  recovery  on  the  bond  in  this 
country^  but  that  there  could  be  in  Europe,  where  Elias  Hai- 
man wished  to  go.  They  made  no  objection  to  said  arrange- 
ment as  to  fees. 

R.  J.  Moses,  Jr.,  testified,  that  in  the  first  interview  be 
told  them  that  they  must  pay  $250,  as  a  retainer,  but  thtj 
must  see  his  father  as  to  the  regular  fee. 

R.  J.  Moses,  Sr.,  testified,  that  they  said  to  him  if  heooald 
get  the  settlement  upon  the  basis  of  their  paying  the  £1,500, 
less  expenses,  they  wouM  not  begrudge  $1,000  00,  as  a  fee; 
that  he  replied  that  he  would  see  what  he  could  do,  and  woald 
then  charge  them,  in  addition  to  the  retainer  of  $250  00, 
what  he  thought  his  services  worth.  Their  offer  was  with- 
drawn and  Lafour's  agent  went  away. 

After  much  correspondence,  the  whole  matter  was  settled 
by  Haiman  &  Brother  giving  Lafour  a  title  to  certain  prop- 
erty in  Columbus,  at  the  value  of  $7,000  00,  as  expressed  in 
the  deed.  R.  J.  Moses,  Sr.,  then  called  for  his  fee;  thejflvd 
they  would  pay.  the  $250  00  retainer,  but  no  more ;  heclaiaed 
that  his  services  were  worth  $2,500  00,  and  said  thef  we 
agreed  as  to  the  retainer,  but  he  would  sue  them  for  the  to 
They  paid  no  part  of  the  retainer  but  $20  00,  and  this  ni^ 
was  brought. 

Besides  these  facts,  the  following  evidence  was  prodooed: 
James  M.  Smith,  an  attorney-at-law,  testified,  that  if  phin- 
tiff^s  said  services  resulted  in  releasing  defendants  finom  a  US' 
bility  for  $60,000  00,  they  were  worth  $2,000  00;  that  if  fc 
claim  was  for  only  X3,000,  and  said  services  reduced  i^ 
.£750,  they  were  worth  from  $1,200  00  to  $1,600  00;  tW 
if  defendants  did  not  believe  they  owed  Lafoor  anjthiB( 
and  merely  got  this  settlement  to  avoid  a  law-snit,  thefte"' 
the  settlement  should  be  from  $500  00  to  $800  00.  E  A 
an  attorney,  testified  to  the  same. 

Mr.  Bowers,  who  had  had  this  matter  in  hand  agilf 
Haiman  &  Brother,  before  the  agent  came  here,  testified  V^ 
Lafour's  agents  would  have  employed  plaintiflsif  defini^ 
had  not  done  so ;  that  the  agent  did  claim  the  whole  J6V 
and  but  for  said  settlement,  would  have  sued  for  that 
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that  the  settlement  could  not  have  been  effected  except  bj 
B.  J.  Moses,  Sr.,  and  that  the  property  taken  in  settlement 
bad  been  on  the  market  ever  since  the  settlement,  and  it 
M>old  not  be  sold  for  84,000  00. 

The  Court  charged  the  jury  that  they  should  first  ascertain 
from  the  evidence  what  the  services  of  nlaintifis  were  reason- 
ibiy  worth,  to  which  they  should  add  $250  00  for  the  re- 
tainer. The  jury  found  for  plaintiffs  for  $1,310  00,  with 
interest  and  costs. 

A  new  trial  was  moved  for  upon  the  grounds  that  said 
charge  was  erroneous,  and  that  the  verdict  was  not  sustained 
by  the  evidence. 

Peabody  &  Brannon,  Williams  &  Thornton,  for 
plaintiffs  in  error. 

MosBS  &  Gerrard,  for  defendants. 

Brown,  C.  J. 

1.  We  have  ruled  again  and  again  that  this  Court  will  not 
grant  a  new  trial  when  the  evidence  is  in  conflict,  and  no 
rule  of  law  has  been  violated,  and  the  Judge  who  tried  the 
case  is  satisfied  with  the  verdict. 

2.  The  motion  for  a  new  trial  in  this  case  rests  mainly  on 
the  ground  that  the  declaration  charges  that  the  defendants 
are  indebted  to  the  plaintiffs  in  the  sum  of  $2,600  00  for 
*' professional  services,"  and  that  plaintifib  claim  $250  00,  as 
8  retaining  fee,  and  the  value  of  the  services  rendered  by 
them  in  addition  to  the  retainer,  and  that  upon  this  declara- 
tion, evidence  was  submitted  to  the  jury  to  sustain  the  claim 
for  both  the  retainer  and  the  quantum  meruit.  The  Court 
charged  the  jury  that  they  should  first  ascertain  from  the 
evidence  what  the  services  of  plaintiffs  were  reasonably 
worth,  to  which  they  should  add  $250  00  for  the  retainer. 

Counsel  for  plaintiffs  in  error  insists  that  plainti£&  might 
have  recovered  $2,760  00  under  this  charge,  and  under  cer- 
tain parts  of  the  evidence ;  that  is,  $2,500  00  for  the  services 
rendered,  and  $250  00  for  the  retainer,  when  the  declaration 
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only  claims  $2^500  00  as  due.     And  the  counsel  insists,  that 
the  declaration  should  have  contained  a  count  for  the  services 
rendered,  and  another  for  the  retainer,  and  that  as  this  was 
not  the  case,  a  new  trial  should  be  granted.    Bat  there  are 
two  replies  to  this:   first,  that  the  jury  did  not  find  the 
$2,750  00,  nor  the  half  of  that  sum,  and  the  objection  on 
that  ground  is  imaginary  rather  than  real ;  second,  the  evi- 
dence as  to  the  retainer  was  permitted  to  go  to  the  juiy  witd- 
out  objection  by  the  defendants.     Indeed,  it  may  be  nid 
without  any  great  inaccuracy  in  language,  that  the  retaioiog 
fee  is  a  fee  for  professional  services,  though,  it  is  iasistod, 
that  the  retainer  is  not  paid  for  services  rendered  but  in  con- 
sideration that  the  counsel  will  not  take  a  fee  from  the  other 
side,  not  on  an  agreement  to  do  service  for  the  defendant  bat 
on  an  agreement  not  to  do  service  against  him.    Without 
entering  into  a  discussion  of  the  correctness  of  this  distioo- 
tioq,  we  are  satisfied  to  put  the  case  on  the  ground  that  there 
was  suflficient  evidence  to  support  this  verdict  with  or  with- 
out including  the  retainer  in  the  amount  found  by  the  jiuj* 

If  a  party  permits  evidence  to  go  to  the  jury  withoot 
objection,  and  the  jury  find  on  the  evidence,  the  party  is  not 
entitled  to  a  new  trial  on  the  ground  that  the  allegation  umI 
the  proof  do  not  correspond.  Generally,  when  a  party  p«^ 
mits  proceedings  to  be  had,  in  the  progress  of  his  case,  with* 
out  making  any  objection,  the  Court  will  hold  him  to  hive 
waived  the  objection,  and  will  not  relieve  him  against  tbi 
consequences  of  the  proceeding,  to  which  he  did  not  objert 
at  the  proper  time.  Dudley' a  Beps.y  209 ;  Ga.  DeManSj  ptai 
2, 131 ;  2  Kdly,  281 ;  9  Ga.,  359 ;  22d  Ga.,  24,  330;  27  Ga, 
378 ;  36  Ga.,  599 ;  37  Ga.,  102. 

We  are  satisfied  the  objection  to  the  evidence  cametai 
late  in  this  case  after  verdict 

Judgment  affirmed. 
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EiHiiiNi  plaintifT  in  error,  vs.  Lockhard  &  Ire- 
land, defeDdants  in  error. 

n  to  distribute  money  was  pending  in  the  County- Con**t  when  a 
ml  issoe  of  fact  was  submitted  to  a  jury,  and  the  Coort,  in  the 
M  of  the  discretion  given  by  the  statute  in  such  cases,  allowed 
^eal  from  the  verdict  to  the  Superior  Court,  and  a  motion  was 
Ards  made  in  the  Superior  Court  to  dismiss  the  appeal,  on  the 
1  that  no  security  had  been  given :  Heldy  that,  as  the  appeal 
Dot  be  entered  in  such  case  as  matter  of  right,  under  the  general 
ad  as  there  could  be  no  '*  eventual  condemnation  money,''  the 
wng  in  the  hands  of  the  Court,  it  was  not  error  in  the  Superioc 
to  refuse  to  dismiss  the  appeaL 

lal  in  ooUateral  issue.     Before  Judge  Worrill.  Mus- 
iiperior  Court.     May  Term,  1869. 

le  31st  of  July,  1867,  Margolius  gave  to  Lockhard 

kI>  a  mortgage  upon  "  his  entire  stock  of  goods,  ,wares 

ohandize,''  in  bis  designated  stor^ouse  in  Columbus, 

B  bis  note  to  them  for  $589  29,  due  10th  November, 

[)n  the  11th  of  December,  1867,  this  mortgage  was 

i,  and  the  mortgage  Ji.  fa.  was  levied  on  Margolius' 

On  the  18th  of  September,  1867,  Kirlin  sued  out 

f»  warrant  against  Margolius,  as  survivor  of  Margo- 

^pany,  for  $535  00,  for  rent  of  said  store-house, 

It  levied  upon  the  same  goods.     At  March  Term, 

I  sheriff  of  the  County-Court,  to  which  said  fi.faSm 

^able,  had  in  hand  the  proceeds  of  the  sale  of  said 

ii  Lockhard  &  Ireland  and  Kirlin  were  at  issue  as 

jiould  take  said  proceeds.     The  jury  found  the  issue 

if  Kivlin.     Thereupon,  the  Judge  of  the  Counly- 

ioQ  motion  of  Lockiiard  &  Ireland,  ordered  said 

|l  carried  to  the  appeal  docket  of  the  Superior  Court. 

fas  said  about  any  bond  and  security,  and  none  was 

iThen  the  cause  was  called  in  the  Superior  Court, 

Ipansel  moved  to  dismiss  the  appeal,  because  no 

purity  had  been  given.     The  motion  was  over- 

br  some  reason,  the  cause  was  not  then  tried.    At 

f,  1869,  that  motion  was  renewed  and  again  over- 
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ruled.  The  cause  was  then  tried,  aod  resulted  in  a  verdict 
and  judgment  for  Lockhard  &  Ireland.  During  the  trial, 
Kirlin's  oounsel  objected  to  said  mortgage  as  evidence,  be- 
cause of  its  uncertainty.  The  objection  was  overruled  aod 
the  mortgage  was  read. 

Error  is  assigned  upon  the  refusal  to  dismiss  said  appol 
and  to  reject  said  mortgage.  During  the  argument  this  last 
assignment  was  withdrawn. 

J.  M.  Russell,  Ramsey  &  Ramsey,  for  plaintiff  in  onr, 
cited  the  law  as  to  appeals  generally  in  Irwin's  Coda* 

Peabody  &  Brannox,  by  the  Reporter,  for  defendants, 
replied,  that  this  objection  came  too  late,  Irw.  Code,  sees. 
4191,  4193 ;  Kitchens  vs.  Kitchens,  39th  Ga.  R  It  should 
have  been  a  rule  for  L.  &  I.  to  show  cause,  Thomas  vs.  The 
Ga.  R.  R.  and  Bk'g  Co.,  38th  Ga.  R.,  222.  But  no  hood 
was  necessary  in  tbil  case,  Irw.  Code,  sea  3554.    ' 

Browx,  C.  J. 

The  money  was  in  Court  in  this  case,  and  was  claimed  hf 
the  mortgagees  and  by  the  landlord  whose  debt  agaipstthe 
mortgagor  was  for  rent.  A  collateral  issue  of  &ct  waa  ma^ 
up  and  submitted  by  the  Court  to  a  jury.  After  verdict,  the 
Judge  of  the  County-Court  permitted  an  appeal  to  the  Sope- 
rior  Court,  without  requiring  security  on  the  appeal  A  bkh 
tion  was  afterwards  made  in  the  Superior  Court  to  dismisB 
the  appeal  on  the  ground  that  no  security  was  given.  The 
Court  refused  to  sustain  the  motion,  and  that  decision  is  coift- 
plained  of. 

As  a  general  rule,  no  appeal  is  allowed  in  collateral  isBsei 
in  the  Superior  Court,  but  the  Judge  of  the  County-C<mrt| 
when  such  issue  was  tried  in  that  Court,  might,  in  his  diaert' 
Hon,  permit  an  appeal  to  the  Superior  Court  Revised  Cbde^ 
3554.  The  Code  does  not  say  that  the  County-Court  inflwh 
case  shall  require  security  to  be  given  on  the  appeal.  AsAe 
appeal  was  allowed  in  the  discretion  of  the  Judge^  he  mi^^ 
order  it,  on  condition  that  bond  and  security  be  given.   And 
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it  would  have  been  his  duty  to  have  required  security  in  most 
cases.  But  we  see  no  reason  why  it  should  have  been  re- 
quired in  this  case.  The  fund  was  in  the  hands  of  the  Court 
for  distribution,  and  the  jury  trial  was  intended  to  enlighten 
the  conscience  of  the  Court  on  a  question  of  fact.  There 
eoald  have  been  no  '^eventual  condemnation  money''  in  this 
case  and  no  reason  why  security  should  have  been  required* 
It  is  not  a  case  under  the  general  law,  where  the  party  c^n 
appeal  as  matter  of  right  on  giving  bond  and  security. 
Judgment  affirmed. 


WiKiFBED  Bryan,  by  her  next  friend,  plaintiff  in  error,  m. 
Thomas  Whitsett,  defendant  in  error. 

1.  When  the  hasbaDd  refused  to  take  the  benefit  of  the  Homestead  Act, 
and  the  wife  filed  her  petition  and  schedule  in  the  Court  of  Ordinary, 
praying  to  be  allowed  the  property  exempt,  for  the  use  of  the  fiunily, 
and  before  the  order,  allowing  her  the  property  exempt,  had  passed  iir 
the  Court  of  Ordinary,  the  husband  was  adjudged  a  bankrupt,  and  the 
property  included  in  the  wife's  schedule  was  aflerwards  sold  by  the 
sssignee  in  bankruptcy :  ffeldj  that  the  wife  cannot  recover  the  prop- 
erty, by  possessory  warrant,  from  the  purchaser  at  the  sale  made  by 
the  assignee  in  bankruptcy. 

Possessory  warrant.    Bankruptcy.     Before  Judge  CoLE. 
Dooly  Superior  Court.    October  Term,  1869. 

On  the  16th  of  December,  1868,  Mrs.  Bryan  filed  her  peti- 
tion with  the  Ordinary  of  said  county  for  the  exemption  of 
certain  personal  property,  a  wagon  and  stock  worth  $250  00| 
under  the  ''  Homestead  Act^'  of  1868,  and  it  was  accordingly 
set  apart  for  her  on  the  28th  of  said  month.  On  the  21st  of 
said  month  her  husband  had  been  adjudged  a  voluntary 
bankrupt,  under  the  Act  of  Congress.  In  January,  1869, 
the  Register  conveyed  all  the  bankrupt's  property  to  his 
assignee  in  bankruptcy.  The  assignee,  in  April,  1869,  at 
regular  assignee's  sale,  sold  said  personal  property  to  Whit- 
sett.    Mrs.  Bryan  sued  out  a  possessory  warrant  against 
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Whitsett  to  get  possession  of  said  property.     Oo  the  trial  it 
was  shown  that  the  bankrupt  had  owned  and  possessed  the 
property  for  several  years  and  that  no  actual  change  of  that 
possession  was  made  till  said  assignee  acquired  possession 
Mrs.  Bryan  testified  that  she  had  claimed  the  property  erer 
since  her  said  petition  was  filed^  though  it  had  been  nsed 
just  as  it  was  before  she  claimed  it,  and  her  son  testified  tbat 
he  had  it  in  possession^  by  his  father's  permission ;  that  his 
father  ordered  him  to  deliver  it  to  the  assignee,  but  he  took 
it  to  his  father,  saying  he  would  not  carry  it  to  the  aasigneei 
because  he  considered  it  his  mother's.     When  Mr.  Bryan 
was  taking  it  to  the  assignee  his  wife  objected  and  he  prom- 
ised to  return  it  to  her  on  the  next  day.     Before  Whitsett 
bid  off  the  property  it  was  stated  that  Mrs.  Bryan  claimed 
the  property  as  aforesaid,  but  the  Register  said  he  had  con- 
sulted able  counsel,  who  said  her  claim  was  worthless  as 
against  the  assignee's  title. 

The  magistrate,  before  whom  this  trial  was  had,  decidfld, 
under  those  facts,  that  title  passed  to  Mrs.  Bryan  at  thedateof 
her  application,  and  that  under  the  Homestead  laws,  and  the 
nature  of  the  property,  the  husband's  possession  from  thit 
date  was  her's.  He,  therefore,  refused  to  dismiss  thew- 
rant  upon  a  motion  made  therefor,  and  ordered  the  propertf 
to  be  delivered  to  Mrs.  Bryan. 

A  certiorari  was  sued  out.  The  judgment  of  the  magi^ 
trate  was  reversed,  upon  the  ground  that  Mrs.  Bryan  hiJ 
never  had  possession  of  said  property,  and  that  the  warnit 
should  have  been  dismissed  and  the  property  should  bin 
been  restored  to  Whitsett.    All  this  is  assigned  as  error. 

Phil.  Cook,  by  S.  Halt.,  R.  F.  Lyon,  F.  T.  S.vead,  fc 
plaintiff  in  error,  cited,  as  to  the  law  of  such  warrants^  «► 
tions  3956,  3959,  Irw.  Code;  25th  Ga.  R.,  26;  30th  Ga.B» 
127,207;  15th  Ga.,  25;  husband  can  not  deprive  wiftf 
the  exemption,  35th  Ga.,  184  and  the  Homestead  Ac^iif 
said  that  even  under  the  Bankrupt  Law  this  propertf  ti> 
exempt. 

C.  T.  GooDEy  by  R  H.  CulKKK,  for  defendant  in  tf^B^ ' 
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C.J.       ' 

band  in  this  case  refused  to  take  the  benefit  of  the 
I  and  exemption  of  personal  property,  for  the  use 
i\y,  and  the  wife  filed  her  petition  and  schedule  in 
of  Ordinary,  praying  to  be  allowed  the  property 
law  for  the  benefit  of  the  family.  After  the  filing 
ition,  and  before  the  order  of  the  Court  of  Ordi- 
ing  her  the  exemption,  the  husband  was  adjudged 
b.  The  property  remained  on  the  premises  where 
td  and  wife  resided,  from  the  time  when  the  wife 
jtition  in  the  Court  of  Ordinary  till  a  day  or  two 
sale,  when  it  was  taken  possession  of  by  the 
bankruptcy,  with  the  assistance  of  the  husband, 
Id  by  the  assignee,  when  Whitsett  became  the  pur- 
1  paid  the  price  for  which  it  was  bid  off  to  the 
Well  went  to  the  creditors  of  the  husband.  After 
irs.  Bryan,  the  wife,  sued  out  her  possessory  war- 
a  Whitsett  for  the  recovery  of  the  possession  of  the 
which  was  adjudged  to  her  by^he  Notary  Public 
ie  case,  who,  under  our  Constitution,  is  ex  officio  a 
le  Peace.  A  certiwari  was  sued  out,  and  the 
jrwards  heard  in  the  Superior  Court,  when  the 
the  Justice  of  the  Peace  was  reversed  by  the 
trt.  That  judgment  is  brought  here  for  review, 
the  judgment  of  the  Superior  Court  was  right, 
possessory  warrant,  it  must  appear  that  the  per- 
the  subject  matter  of  the  litigation,  was  in 
He  and  legally  acquired  possession  of  the  com- 
\"  and  that  it  was  taken,  enticed  or  carried 
by  fraud,  violence,  seduction,  or  other  means, 
lion  of  such  party,  or  that  it  has  disappeared 
^nsent,  and  has  been  received  or  taken  posses- 
party  complained  against,  under  some  pre- 
and  without  lawful  warrant  or  auQiority.  This 
io  such  state  of  facts.  This  property  was  taken 
>7  the  agent  of  the  law,  and  by  authority  of 
AS  should  find  the  property  of  another  person 
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in  the  possession  of  a  defendant  in  fi,  fa.,  and  should  levy  on 
and  sell  it,  the  purchaser  could  not  be  said  to  take  possession 
of,  or  to  receive  the  property  without  lawful  warrant  or 
authority.  He  who  purchases  property  at  the  sale  of  in 
officer  of  the  law,  acquires  the  possession  legally,  and  the 
owner,  if  there  be  a  better  title,  cannot  reoover  the  property 
by  possessory  warrant.  He  must  bring  trover  or  other 
proper  action  to  try  the  title. 

TVe  express  no  opinion  as  to  the  title  in  this  case,  as  that 
question  is  not  made  by  this  record. 

Judgment  affirmed.- 


J^ME3  A.  HoYE,  plaintiff  in  error,  vs.  The  State  or 

Georgia,  defendant  in  error. 

1.  When,  from  the  nature  of  the  case,  the  defense  set  np  m  an  ezoK 
for  the  killing,  was  that  it  was  jastifiable  homicide  in  self-deftoN-  ^ 
was  not  error  in  the  Coart  to  give  in  charge  section  4267  of  tki  ^ 
Tised  Code  as  the  la^  applicable  to  the  case. 

9.*Preyioas  threats  by  the  deceased  that  he  would  take  the  life  of  ^* 
accused  if  he  did  not  pay  him  some  money  he  owed  him,  whktivere 
not  communicated  to  the  slayer  before  the  fatal  deed,  are  not  sdnuf* 
sible  in  evidence  in  justification  of  the  killing  in  self-defoose,  tidi 
new  trial  will  not  be  granted  to  let  in  newly  discorered  eTidsoeecf 
such  threats. 

8.  A  new  trial  will  not  be  granted  for  newly  discovered  evidence,  yiASA 
is  only  cumulative,  or  intended  to  impeach  a  witness,  or  when  it  vov 
not,  if  heard  on  the  trial,  probably  have  produced  a  different  reislL 

4.  Jurors  will  not  be  heard  to  impeach  their  own  verdict 

6.  It  is  the  imperative  duty  of  the  Judge  of  the  Superior  GoarUtok" 
the  Courts  at  the  regular  times  fixed  by  law,  and  ha  has  no  rjgki* 
adjourn  any  of  said  Courts  from  the  regular  term  to  some  other tiH 
by  order  in  vacation,  unless  it  is  in  the  language  of  the  ^tatntei  "i^ 
possible  for  him  to  attend  the  regular  term  of  said  Court,  froai 
ness  of  himself  or  family,  or  other  unavoidable  cause."  Andii* 
the  Judge,  by  order  in  vacation,  adjourns  over  the  regular  terwVJ 
Court  to  any  other  time,  for  any  other  cause  than  those  exptM^Vl 
the  statute,  no  party  litigant  can  be  compelled  to  try  hii  efvW*] 
the  Judge  at  such  irregular  term.  But  if  the  parties  in  a  (Mf^,^ 
to  trial  without  objection,  they  will  not  afterward  be  heard  ttii' W 
the  irregularity. 


ATLANTA,  DECEMBER  TERM,  1869.       719 

Hoje  v«.  The  State  of  Georgia. 

afendant  who  is  charged  with  a  crime  iovolving  his  life  or  liberty, 
t  held  to  have  waived  anything,  unless  he  does  it  by  express  agree- 
i  for  the  purposes  of  the  trial.  If  the  term  of  the  Court  has  been 
illy  adjourned  and  a  party  at  such  adjourned  term  is  convicted  of 
ler  or  manslaughter,  he  is  not  bound  by  the  proceedings,  and  is 
Lad  to  a  new  trial,  on  motion. 

jrder.  Arrest  of  judgment  Adjoummeot  of  Courts. 
3  Judge  Cole.  Bibb  Superior  Court.  May  adjourned 
,  1869. 

je  was  charged  with  havjng  murdered  Aaron  Moore, 
1 10th  of  January,  1869,  in  said  county.  That  Hoye 
le  killing  was  shown.  The  mortal  wound  was  by  a 
ball^  under  the  shoulder-bkdo.  Moore  was  dunning 
or  a  blacksmith's  bill. 

3K  Bailey,  a  negro,  testified  that  when  Moore  said 
I  would  not  pay  him  for  his  work,  Hoye  told  his  son, 
rHoye,  to  hand  him  his  pistol;  Moore  ran  and  Hoye 
fan  while  he  ran.  After  shooting  him,  Hoye  shot  at 
|ain.  Moore  was  unarmed.  Witness  was  expressing 
jkDw  for  Moore,  saying  he  was  shot,  when  Hoye  said, 
you  know  he  is  shot,  and  that  I  did  it?''  Witness 
use  he  threw  his  hands  up  to  his  back  when  the 
."  Hoye  replied,  "you  are  evidence,  then  I  will 
,"  and  cursing  witness,  shot  him  in  the  head.  Hoye 
Several  questions  were  asked  this  witness  as  to 
he  had  not  told  one  Howard,  that  he  knew  but  little 
iter,  and  that  he  was  shot  by  accident  and,  afler- 
k  with  Hoye,  with  a  view  to  impeach  him.  He 
ying  so.  Besides  himself,  the  two  Hoyes,  and  de- 
itness  said  one  Gates  and  one  Dent  were  present  at 

Dennis  testified,  that  hearing  the  shooting  she 

t,  saw  Moore  running,  and  "smoke  following  him/' 

,ine  to  her  house,  said  he  was  shot,  and  soon  died. 

defense,  the  evidence  was  as  follows :  James  Hoye 

that  Moore  and  his  father  were  at  a  grocery,  Moore 

&ther,  and  his  father  said  he  then  had  no  money, 

to  allow  him  a  credit  claimed  by  him,  and  that 


1 . 
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he  would  pay  him  the  balance  soon ;  Hoye  went  out,  Moore 
followed  him  and  again  dunned  him ;  Hoye  again  promised 
to  pay  him  soon,  and  went  back  into  the  grocery ;  Moore  fol- 
lowed him  and  continued  to  talk  about  the  account;  Hoje 
told  Moore  to  go  off  and  say  no  more.    James  Hoyeal^o  told 
Moore  to  go  off,  telling  him  that  he  would  get  hurt.     Moore 
then  said  to  Hoye,  "G — d  d — n  you,  I  will  kill  you,"  put- 
ting iiis  hand  into  his  bosom.     Knowing  Hoye  was  uoarmed, 
witness  jumped  between  them,  as  Moore  seemed  to  be  aboat 
to  draw  a  weapon;  Moore  t^ned  somewhat  from  witness; 
Hoye  jerked  witness'  pistol  from  his  belt  and  shot  Moore; 
Hoye  was  trying  to  shoot  the  second  time,  when  witoesB 
threw  up  his  hand  and  caused  Hoye  accidentally  to  shoot 
Bailey.     Bailey  admitted  this  shot  was  accidental,  drank  with 
the  Hoyes,  and  went  home  with  them. 

It  was  shown,  tliat  Hoye  was  hidden  to  avoid  arrest  fiv 
several  days,  but  that  this  was  done  under  advice  of  oouosel 
to  wait  till  bail  could  be  had,  and  that  as  soon  as  that  wis 
arranged  for,  he  surrendered  himself. 

Howard  testified,  that  Bailey  did  say  to  him  whatBuV 
had  denied,  as  aforesaid,  that  Bailey  did  not  seemed  disposed 
to  talk  to  him  about  the  matter,  and  said  be  did  not  know 
how  Hoye  came  to  shoot  him,  Bailey. 

The  charge  of  the  Court  was  not  in  the  reoonl.  It  vtt 
conceded,  however,  that  he  charged  as  complained  of  in  the 
motion  for  new  trial,  and  in  his  remarks  as  to  overraliDg  the 
motion,  he  said  that  he  charged  the  jury  in  the  language  of 
this  Court,  in  Hiiich  V8,  The  State,  2oth  Georgia  Report^  29J^ 
as  nearly  as  he  could.  The  jury  found  Hoye  guilty  of  volon- 
tary  manslaughter. 

The  motion  for  a  new  trial  was  upon  the  following  groundi: 
1st.  That  the  Court  erred  in  charging  the  jury  in  relation  to 
the  15th  section  of  the  4th  division  of  the  Penal  Code^n' 
in  applying  said  section  to  the  case  as  made  by  the  testioMfi 
inasmuch  as  said  section  refers  to  an  entirely  different  diil> 
of  cases  from  those  contemplated  by  the  12th  seetion  of  ■i' 
division,  upon  which  the  accused  predicated  hb  Mt^ 
2nd.  Because  of  the  discovery,  since  the  trial,  th^t  on  tlif  M^ 
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day  of  January,  1869,  Moore  told  one  Edwards,  that  if  Hoye 
did  not  pay  him  some  money,  due  him  for  blacksmith's  work, 
he  would  kill  Hoye,  and  that  about  two  weeks  after  the  kill- 
ing, Dick  Bailey  told  said  Edwards,  that  when  Hoye  and 
Moore  were  quarrelling,  young  James  Hoye,  jumped  between 
the  parties,  took  hold  of  Moore  and  turned  him  around  a 
little,  and  thus  caused  the  shot  to  hit  Moore's  shoulder.  3d. 
That  the  verdict  was  contrary  to  law  and  the  evidence  ;  and 
4th.  That  after  the  jury  had  retired  to  consider  of  their  ver- 
dict, they  discussed  the  conduct  and  character  of  Hoye  before 
the  killing,  though  his  character  had  not  been  put  in  issue. 

There  are  two  other  grounds  in  this  motion,  but  one  of 
them  was  abandoned  here,  and  the  Judge  denied  the  state- 
ments of  facts  therein  set  forth.  The  2d  ground  was  sup- 
ported by  affidavits  of  the  statements  having  been  made,  and 
of  Hoye  and  his  counsel,  that  they  were  ignorant  of  the  facts 
till  after  the  verdict.  The  4th  ground  was  supported  by 
affidavits  of  several  of  the  jurors,  stating  that  before  making 
the  verdict  the  jury  did  discuss  Hoye's  character  and  conduct 
before  the  killing,  saying  he  was  a  bad  and  desperate  man. 
The  motion  for  a  new  trial  was  overruled. 

There  was  also  a  motion  in  arrest  of  judgment,  upon  the 
ground  that  the  Court  was  sitting  illegally  at  the'^time  of  the 
conviction.  This  was  based  upon  these  facts :  The  r^ular 
term  of  the  Court  was  to  begin  on  the  third  Monday  in  .May. 
In  vacation  the  Judge  ordered  it  adjourned  till  the  fourth 
Monday,  in  May,  stating  in  his  order,  as  reasons  for  the 
adjournment,  that  several  members  of  the  bar  could  not  at- 
tend on  the  third  Monday,  and  that  he  had  been  appoiqted 
to  attend  the  Commercial  Convention  in  Memphis,  which 
was  to  be  held  during  the  week,  beginning  with  said  third 
Monday.  This  motion  was  also  overruled,  and  Hoye  was 
sentenced  to  the  penitentiary  for  ten  years.  Error  is  assigned 
upon  the  refusal  to  arrest  the  judgment,  and  upon  each  of 
the  grounds  in  the  motiou  for  new  trial. 

John  B.  Weems,  John  Rutherfobd,  for  plaintiff  in 
error. 
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E.  W.  Crocker,  Solicitor  General,  by  S.  Hunter,  for  de- 
fendant. 

Brown,  C.  J. 

1.  The  excuse  set  up  by  the  defendant's  witness  in  this 
case,  to  justify  the  killing,  was  that  the  deceased,  duriog 
the  quarrel,  cursed  prisoner,  threatened  to  kill  him  and  pot 
his  hand  in  his  bosom,  when  prisoner  took  witness'  pistol 
from  his  person  and  shot  deceased.  Under  this  state  of  Acts 
the  Judge  gave  in  charge  to  the  jury  section  4267  of  the 
Revised  Code,  which  relates  to  the  killing  of  another  in  self- 
defense,  as  the  law  applicable  to  the  case,  and  this  is  aasigoed 
as  error.  And  it  is  insisted  that  the  Judge  should  have  given 
in  charge  section  4264,  which  relates  to  justifiable  homicide 
in  defence  of  habitation,  person  or  property,  against  oneviio 
manifestly  intends,  or  endeavors,  by  violence  or  surprise,  to 
commit  a  felony  on  either.  We  think  the  evidence  in  the 
case  justified  the  charge  as  given,  though  it  might  have  been 
better,  out  of  abundant  caution,  for  the  Judge  to  have  given 
both  sections  in  charge  to  the  jury,  and  left  them  iovpfij 
the  evidence. 

2.  The  new  trial  was  also  asked,  in  this  case,  on  the  groand 
of  the  newly  discovered  evidence  of  Edwards,  who  swem 
that  deceased  told  him,  the  day  before  the  killing,  thai  if 
Hoye,  the  prisoner,  did  not  pay  him  some  money  which  he 
owed  him,  he  intended  to  kill  him.  It  is  not  pretended  tbit 
this  threat  was  communicated  to  Hoye  before  the  iital  Ad 
was  fired.  It  could  not,  therefore,  have  influenced  his  coo* 
duct,  and  is  not  admissible  in  evidence  in  justification  of  the 
killing.  We  are  aware  that  such  evidence  was  admitted  tt 
Keener^ 8  case  in  liih  Oeorgiay  194,  not  by  way  of  josiifienr 
tion,  but  merely  to  show  the  state  of  mind  or  feeling  on  tb 
part  of  the  deceased.  But  that  ruling  does  not  seem  to  Iit» 
been  followed  in  subsequent  decisions.  See  iSHh  Oeotf^ 
207,  and  2dth  Georgia^  470.  While  we  do  not  overrulatW 
decision,  we  hold  that  it  is  not  applicable  to  this  case.  Vi 
do  not  see  what  the  state  of  mind  of  the  deceased  had  i^A 
with  the  case,  as  the  deceased  was  unarmed,  and  madii* 
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efifort  to  hurt  the  prisoner  further  thau  to  make  threats,  and 
put  his  hand  in  his  bosom,  where  he  had  no  weapon.  We 
are,  therefore,  of  the  opinion  that  the  evidence  of  pre- 
vious threats,  not  communicated  to  the  prisoner  before  the 
killing,  would  not  have  been  admissible,  and  that  the  Court 
did  not  err  in  refusing  a  new  trial  on  this  ground. 

3.  Nor  will  a  new  trial  be  granted  on  the  ground  of  newly 
discovered  evidence  which  is  only  cumulative,  or  intended  to 
impeach  the  character  of  a  witness  examined  on  the  trial,  or 
when  the  evidence,  if  it  had  been  before  the  jury  on  the  trial, 
would  not  probably  have  changed  the  result. 

4.  The  motion  for  a  new  trial  was  also  predicated  upon 
the  affidavits  of  certain  jurors  who  tried  the  case,  to  the 
effect  that  the  character  and  conduct  of  the  defendant,  pre- 
vious to  the  killing,  was  spoken  of  in  the  jury-room  during 
their  deliberations,  which,  it  is  insisted,  was  not  justified  by 
any  evidence  before  the  jury.  We  think  the  CSourt  did  right 
to  overrule  the  motion,  on  this  ground,  also,  as  the  jurors 
were  not  competent  to  impeach  their  verdict,  28  Ga.,  78 ; 
30  Oa.,  869. 

5.  But  we  now  approach  a  much  more  difficult  question. 
Was  the  Court  legally  and  regularly  held,  and  if  not,  did 
the  defendant  waive  his  objection  to  the  irregularity  by  going 
to  trial  without  making  the  objection  ?  We  have  considered 
this  question  carefully,  with  a  strong  disposition  to  sustain 
the  verdict,  to  which  we  find  no  other  good  objection.  But  we 
are  unable  to  do  so.  The  Constitution  and  Statutes  of  the 
State  fix  the  time  when  the  regular  terms  of  the  Superior 
Courts  shall  be  held.  Sections  3175  and  3176  of  the  Revised 
Code  lay  down  the  rules  distinctly  under  which  the  r^nlar 
terms  of  the  Court  may  be  adjourned  by  the  Clerk,  on  fail- 
ore  of  the  Judge  to  attend,  and  by  order  of  the  Judge  in 
vacation,  when  it  is  ''  not  possible  for  him  to  attend  the  r^u- 
lar  term  of  said  Court  from  sickness  of  himself  or  his  family, 
or  other  unavoidable  cause.''  And  section  3177  declares  that 
"no  Superior  Court  shall  be  adjourned  by  the  Judge  in  vaca- 
tion except  for  the  cause  above  stated."  This  does  not  inter- 
fere with  the  right  of  the  Judge,  in  term  time,  to  adjourn 
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the  Court  to  such  time  as  he  may  think  fit,  nor  to  hold  ad- 
journed terms,  in  his  discretion,  '^  to  close  the  dockets,"  wheo 
the  business  requires  it,  or  to  hold  '^  special  terms"  totiy 
criminal  cases.  But  it  does  distinctly  and  unequivocally  for- 
bid the  Judge  to  adjourn  over  the  regular  term  by  order  in 
vacation  for  any  other  cause  than  sickness  of  himself  or  km- 
ily,  or  other  unavoidable  cause. 

The  practice  which  had  grown  up  in  some  circuits  of  td- 
journing  the  regular  terms  of  the  Courts,  at  the  mere  coore- 
nience  or  caprice  of  the  Judge,  to  the  great  detrinient  of 
parties  and  inconvenience  of  jurors  and  witnesses,  was  agrett 
evil  and  demanded  the  emphatic  mandate  of  the  L^islatare 
which  is  now  found  in  the  Code. 

It  is  not  pretended  that  the  Superior  Court  of  Bibb  county 
was  adjourned  for  either  the  sickness  of  the  Judge  or  of  bis 
family,  or  for  any  other  unavoidable  causey  which  rendered  it 
impossible  for  him  to  attend  at  the  regular  term.  The  order 
recites  that  certain  members  of  the  bar  could  not  attend  at 
the  time  fixed  for  the  regular  term  and  that  the  Judge  desired 
to  go  to  the  Commercial  Convention.  This  was  do  legal 
excuse.  If  half  the  attorneys  in  the  circuit  should  beakent, 
it  is  the  duty  of  the  Judge  to  attend  at  the  regular  time  fixed 
by  law.  He  can  then  make  such  adjournmentSi  or  grant 
such  continuances  of  causes  as  he  may  think  proper,  orastlie 
facts  of  each  case  may  justify.  When  the  Judge,  withoot 
any  sufficient  legal  cause,  has  adjourned  the  regular  term  of 
the  Court,  by  order  in  vacation,  we  hold  that  he  has  no  power 
at  such  adjourned  term  to  compel  any  party  to  go  to  trial 
before  him.  If,  however,  parties  to  civil  causes  make  no 
otyection  and  go  to  trial,  we  hold  that  the  irregularitj  ii 
waived,  and  that  they  cannot  afterwards  be  heard  to  otjaot 
to  the  judgment,  on  the  ground  of  the  illegal  act  of  the  Jodgi 
in  ordering  the  adjournment. 

6.  But  the  rule  is  different  in  a  criminal  case  involving  A> 
life  or  liberty  of  tlie  defendant.  He  waives  nothing  bj  ii" 
plication  or  intendment.  And  unless  he  expressly  waivei* 
objection  to  the  legality  of  the  adjournment|  with  a  vifVii 
a  trial  which  is  to  bind  him,  we  hold  that  he  may  take  aditf* 


ATLANTA,  DECEMBER  TERM,  1869.   725 

Parker  vt.  The  Mayor  and  Council  of  Macon. 

tage  of  it  eveu  after  verdict.  The  State  in  such  case  is  bound 
to  make  his  guilt  legally  appear  beyond  a  reasonable  doubt 
before  he  can  be  subjected  to  the  penalty  which  must  follow 
the  conviction. 

As  the  Court,  illegally  adjourned  as  this  was,  had  no  right 
to  try  thn  defendant  without  his  express  consent  to  go  to  trial 
and  take  the  consequences,  (which  consent  should  have  been 
in  writing  upon  the  bill  of  indictment,)  he  has  not  been  put 
in  jeopardy,  and  we  set  aside  the  verdict,  on  that  ground 
alone,  and  send  the  case  back  with  instruction  that  a  new 
trial  be  bad. 

Judgment  reversed. 


SoBERT  N.  Parker,  plaintiff  in  error,  vs.  The  Mayor  and 
Council  of  Macox,  defendant  in  error. 

1.  The  Mayor  and  Council  of  the  City  of  Macon,  have  full  power  and 
aathority,  given  them  by  charter,  to  removef  or  cause  to  be  removed, 
any  buildings,  posts,  steps,  fences,  or  other  obstructions,  or  nuisancej  in 
the  public  streets,  lanes,  alleys,  sidewalks  or  public  squares  of  the  city. 
Under  this  power,  conferred  for  the  public  good,  they  are  bound  to 
keep  the  streets,  lanes,  alleys  and  sidewalks  in  such  condition  that  it  ia 
safe  and  convenient  to  pass  them,  and  in  case  of  failure  they  are  liable 
to  any  person  injured  by  their  neglect. 

2.  A  two  story  brick  wall  of  a  house  that  had  been  burnt  down  some 
months  previous,  standing  at  the  edge  of  the  sidewalk,  though  private 
property,  if  it  be  so  much  dilapidated,  or  decayed,  as  to  endanger  the 
lives  of  persons  passing  the  streets,  is  a  nuisance,  which  the  Mayor  and 
Council  are  bound  to  have  removed,  and  if  they  fail,  and  danger  re- 
salts  to  any  person  by  reason  of  such  neglect,  the  city  is  liable  for  the 
damages  sustained.  If  the  wall  were  sound  and  steady  and  did  not, 
under  any  ordinary  circumstances,  endanger  any  one  passing  the  streets, 
and  it  should  be  thrown  down  by  tempest  or  other  act  of  God,  a  person 
injured  by  the  fall  would  have  no  right  to  recover  damages  for  such  in- 
jnries,  from  the  city. 

Case  against  corporation  for  nuisance.     Before  Judge  Cole. 
Bibb  Superior  Court.     May  Terra,  1869. 

Parker's  action  on  the  case  against  the  Mayor  and  Council 
of  Macon  contained  the  following  averments :    In  1865|  a 
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brick  wall^  which  stood  on  a  specified  street  of  Macon,  fell 
upon  hioi  while  he  was  upon  said  street  engaged  in  his  bosi- 
nesS;  and  severely  injured  him,  causing  an  outlay  of  monefi 
loss  of  time,  etc.,  to  his  damage  $10,000  GO ;  said  wall  wu, 
as  the  event  proved,  from  its  character  and  position,  danger- 
ous to  passengers  upon  said  street ;  it  was  defendant's  daty 
to  have  removed  it  or  otherwise  secured  passengers  from  din- 
ger from  its  falling ;  Parker,  when  he  was  so  injured  was 
relying  upon  the  belief  that  they  had  performed  this  da^, 
but  they  had  not  and  therefore  were  liable  to  pay  him  dama- 
ges.    The  defendant  demurred.    Upon  the  argument  it  was 
admitted  on  both  sides,  that  the  wall  was  private  property,  on 
the  line  of  said  street  but  not  in  the  street,  that  the  buildings^ 
of  which  it  was  a  part,  were  burned  in  April,  1865,  leaviog 
some  of  the  front  wall  on  said  street  standing,  and  that  after 
plaintiff's  injury,  upon  complaint  of  various  citisens,  the  de- 
fendant removed  the  remnant  of  the  wall,  and  the  demurrer 
was  based  upon  these  and  the  facts  averred  in  the  petitioo. 
The  demurrer  was  sustained,  and  that  is  assigned  as  error. 

A.  O.  Bacon,  for  plaintiff  in  error,  made  the  foUowittg 
points : 

1.  The  City  of  Macon,  a  corporation  aggr^ate,  is  liable  in 
an  action  of  tart.  The  contrary  doctrine  has  been  explodedi 
and  the  proposition  as  announced  is  recognised  as  law  by  aD 
the  Courts  of  this  country,  including  the  Supreme  CourtB  of 
Georgia  and  the  United  States. 

2.  The  duty  rests  upon  the  city  to  keep  its  streets  and  side 
walks  in  a  condition  of  repair  which  will  render  them  aq/^ 
and  convenient  for  passengers,  and  the  city  is  liable  (or  iqtt* 
ries  received  by  persons  through  neglect  of  this  duty. 

(a.)  The  charter  of  the  city,  section  14,  page  9,  confers  AiB 
power  and  authority  on  the  Mayor  and  CounoQ  to  regnUi 
the  streets  and  sidewalks  of  the  city,  and  to  remove  and  lUi 
all  obstructions  and  nuisances  affecting  the  safety  and  f/^ 
venience  of  th^same. 

(6.)  May,  or  any  equivalent  term,  is  tantamonnt  toflBAA 
when  used  in  conferring  power  on  a  public  officer  fir  Ab 
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pablio  good.     Skinner  Eng.  K.  B.,  370;  2  Salkeld,  609; 
Vason  vs.  The  City  of  Augusta,  38  Ga.,  542. 

(c).  The  neglect  of  the  duty  imposed  makes  the  city  liable 
for  damages  accruing.  Code,  sec.  2902 ;  The  People  vs.  The 
Corporation  of  Albany,  11  Wendell,  542 ;  The  City  of  New 
York  vs.  Furze,  3  Hill,  614. 

3.  Was  the  injury  received  by  plaintiff  caused  by  such 
non-repair  or  neglect  to  provide  for  the  security  of  the  side- 
walk, as  would  make  the  city  liable  for  the  damages  ?  We 
say  it  was,  because — 

(a.)  The  duty  of  repairing  the  streets  and  sidewalks  and 
keeping  them  safe  and  convenienty  is  a  general  duty,  to  do 
everything  necessary  (within  legal  authority)  for  the  safety 
and  security  of  persons  using  the  streets,  and  is  not  a  mere 
technical  duty  for  the  regulation  of  the  paving  stones  and 
the  removal  of  material  obstructions  actually  upon  the  side- 
walks. A  failure  or  neglect  to  remove  or  correct  any  thing 
which  endangers  the  security  and  life  of  a  passenger  on  the 
street,  is  such  a  non-repair  or  neglect  of  duty  concerning 
the  street  as  will  make  the  city  liable  for  the  damages  which 
ensues.  Kelsey  vs.  Glover,  15  Vermont,  715;  Palmer  vs. 
Andover,  2  Cush.,  607 ;  Bacon  vs.  The  City  of  Boston,  3 
Cash.,  179;  Collins  vs.  Dorchester,  6  Cush.,  396;  Raymond 
vs.  Lowell,  6  Cush.,  529 ;  Chicago  vs.  Eobbins,  2  Black,  422; 
Nebraska  City  vs.  Campbell,  2  Black,  592 ;  Drake  vs.  The 
Ci^  of  Lowell,  13  Metcalf,  292 ;  Fitz  vs.  Boston,  4  Cush., 
365 ;  Snow  vs.  Inhabitants  of  Adams,  1  Cush.,  443 ;  Cogs- 
well vs.  Lexington,  4  Cush.,  307 ;  Chamberlain  vs.  Enfield, 
43  New  Hampshire,  356  ;  Regina  vs.  Watts,  6  Salkeld,  357; 
Hall  vs.  Richmond,  2  Wood  and  Win,  337 ;  Willard  vtf. 
Newbury,  22  Vermont, ;  2  Smith,  158,  161. 

(6.)  The  ruined  wall  had  stood  six  months  and  its  condi- 
tion was  so  notorious  that  notice  to  the  city  is  presumed. 
Beed  vs.  Northfield,  13  Pickering,  94. 

4.  If  these  positions  are  correct  the  city  is  liable  for  the 
damages  if  it  was  in  the  power  of  the  authorities  to  have 
prevented  it. 
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It  was  in  their  power  to  have  protected  passengers  upoa 
this  street  from  the  danger,  because — 

(a.)  This  ruined  wall  overhanging  and  threatening  to  &11 
upon  the  street  was  a  most  patent,  unmistakable,  decided 
nuisance,  which  it  was  the  duty  of  the  citjr  to  abate,  and 
which  it  had  the  authority  to  &bate  summarily.  Code,  sec- 
tion 4024,  gives  the  city  authorities  power  to  abate  the  nois- 
ance  summarily.  The  City  Charter,  section  38,  page  28,  gives 
the  full  power  to  do  so.  In  many  of  the  city  ordinances  this 
power  is  fully  recognized  and  exercised.  See  among  others 
77,  85  and  86,  page  56.  The  city  exercised  the  power  in 
this  identical  case  and  puUeddown  the  remaining  portion  of 
this  wall  after  the  plaintiff's  injury. 

(6.)  If  it  is  decided  that  the  city  had  not  the  power  to 
abate,  summarily,  this  nuisance,  the  city  did  have  the  power 
to  protect  passengers  from  the  danger  of  the  wall,  by  a  rail- 
ing or  a  notice  of  the  danger,  and  failing  so  to  do,  are  liable 
for  the  damage.  Palmer  vs.  Andover,  2  Cush.,  600 ;  Collins 
vs.  Dorchester,  6  Cush.,  396 ;  Norris  vs.  Litchfield,  35,  5. 
Hampshire,  271. 

5.  The  question  is  not  affected  by  the  fact  that  the  wall  wtf 
private  property,  and  not  actually  in  the  street,  because— 

(a.)  Although  so  situated,  as  before  shown,  it  was  in  the 
power  of  the  city  to  have  removed  the  wall,  or  otherwise 
have  protected  the  passenger  from  the  danger  of  it. 

(6.)  When  the  injury  is  the  result  of  a  defect  or  naisanee 
in  the  highway,  caused  by  a  third  person,  there  is  a  concoi^ 
rent  remedy  against  the  town  and  the  individual.  Thehightf 
remedy  is  against  the  town,  because  there  is  greater  privitf 
between  the  passenger  and  the  town  than  between  him  aid 
the  individual.  The  individual  is  liable  over  to  the  toffi 
for  the  amount  of  damages  recovered  by  the  passengat 
Chicago  vs.  Bobbins,  2  Black,  422 ;  Durant  vs.  Palmer,  I 
Dutcher,  544 ;  Littleton  vs.  Richardson,  34  NewHamp.,1^ 

6.  But  if  these  positions  are  incorrect  or  doubtful,  tbafr 
cisions  are  uniform  that  the  question  of  non-repair,  etc., is C 
of  mixed  law  and  fact  which  the  Court  shoald  leave  to  A^ 
jury  to  decide.     Kelsey  vs.  Glover,  15  Vermont^  714 ; 
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berlain  vs.  Enfield,  43  New  Hamp.  356;.  Willard  vs.  New- 
bury, 22  Vermont,  465 ;  Merrell  vs.  Hampden,  26  Maine, 
234. 

1.  L.  Harris,  S.  Hunter,  for  defendant. 

Brown,  C.  J. 

As  the  charter  of  the  City  of  Macon  confers  upon  the  Mayor 
and  Council  full  power  and  authority  to  keep  the  streets, 
lanes,  alleys,  side-walks  and  public  squares,  of  the  city  in 
good  order,  and  to  remove  any  buildings,  posts,  steps,  fences, 
or  other  obstructions  or  nuisance,  which  is  a  power  conferred 
upon  public  officers  for  the  public  good,  it  is  their  duty  to 
exercise  it,  and  to  keep  the  streets,  lanes,  alleys  and  side- 
walks in  such  condition  that  persons  passing  over  or  along 
them  may  do  so  with  safety  and  convenience.  To  thili  end 
it  is  the  duty  of  the  city  authorities  to  remove  any  nuisance 
from  the  streets  or  side-walks  ;  and  anything  that  endangers 
the  life  of  a  person  passing  along  the  side-walk  is  a  nuisance 
which  they  are  bound  to  abate.  As,  for  instauce,  a  deep  pit 
dng  by  the  side-walk,  so  near  it  that  a  person  passing  along 
the  street  at  night  is  in  danger,  by  a  misstep,  of  falling  into  it, 
anything  hanging  over  the  street  in  such  manner  that  it  may 
fall  upon  a  person  passing  and  do  him  a  serious  injury. 

2.  But  it  is  insisted,  in  this  case,  that  the  wall  being  pri- 
vate property,  at  the  edge  of  the  side-walk,  was  not  embraced 
within  the  objects  which  the  charter  gives  the  city  authorities 
power  to  remove,  as  it  was  not  in  the  street  or  side-walk. 
We  think  this  too  narrow  a  view  of  the  subject.  If  the  city 
is  bound  to  fill  up  a  pit  dug  by  the  edge  of  the  side-walk,  or 
to  fence  it  ofi^,  so  that  no  one  may  be  injured  by  it,  or  to  re- 
move anything  hanging  over  the  side- walk,  which  may  work 
injury  to  those  passing  by,  why  is  it  not  bound  to  remove  a 
crumbling  wall  standing  so  near  the  side-walk  as  to  fall 
upon  it  ? 

In  this  case  the  wall  was  too  stories  high,  and  had  stood 
exposed  to  the  weather  for  several  months  after  the  house  was 
burnt    It  was  immediately  upon  the  edge  of  the  side-walk, 
Vol.  XXXIX — 47. 
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and  could  not  fall  in  that  direction  without  falling  upon  it. 
And  the  declaration  alleges  that  it  was  from  its  character  and 
position  insecure^  and  endangered  the  lives  of  passengers 
upon  the  street.  If  so,  it  was  a  nuisance,  which  it  was  the 
duty  of  the  Mayor  and  Council  to  take  the  necessary  steps  to 
abate,  and  having  failed  to  do  so,  they  are  liable  for  the  dam- 
ages. Whether  the  proof  upon  the  trial  may  sustain  the 
declaration  in  this  particular  we  know  not,  but  the  demurrer 
admits,  for  the  purposes  of  this  investigation!  that  this  allega- 
tion is  true. 

It  was  suggested  by  counsel  for  the  defendant  in  error  that 
the  wall  was  not  in  fact  insecure  or  in  a  crumbling  or  dilapi- 
dated condition,  but  was  blown  down  by  a  tempest,  which 
caused  the  iujury  to  the  plaintiff  of  which  he  complaiD& 
This  fact,  if  true,  does  not  appear  from  the  pleadings  in  the 
caseiis  it  is  now  before  us.  If  the  wall  was  firm  and  solid, 
and  did  not,  under  any  ordinary  circumstances,  endanger  any 
person  parsing  by,  and  it  was  thrown  down  by  tempest}  or 
other  act  of  God,  and  the  plaintiff  was  injured  by  the&li^ 
the  city  is  not  liable.  The  Court  and  jury  will  judge  of  the 
character  of  the  wall  by  the  evidence  on  the  trial.  We  think 
the  rule  above  laid  down  fully  sustained  by  the  antlMcities 
cited  in  the  well  prepared  brief  of  Mr.  Bacon,  who  trgiwJ 
this  case  for  the  plaintiff  in  error. 

Let  the  judgment  of  the  Court  below  be  reversed. 


APPENDIX. 


le  30th  of  March,  1870,  the  Court  adopted  the  following 

NEW  RULES  OF  COURT. 

rLE  29.  If  any  Judge  of  the  Superior  or  City  Courts  of 
3tate  shall  neglect  or  refuse  to  sign  and  certify  any  Bill 
Kceptions,  as  required  by  law,  or  shall  fail  or  refuse  to 
y  in  his  certificate  the  cause  of  delay  (in  case  he  has 
leld  his  signature  till  afler  the  expiration  of  the  thirty 
within  which  he  is  required  to  sign  the  same,  for  any 
e  causes  justifying  such  delay),  the  party  tenderingythe 
of  Exceptions,  if  he  desires  a  mandamus  nm  to  iv  fli- 
1  to  such  Judge,  must  make  his  application  by  petition 
is  Court,  as  prescribed  by  Section  4193  of  the  Raised 
,  on  or  before  the  third  day  of  the  term  of  this  Court 
after  the  Bill  of  Exceptions  is  tendered,  or  he  will  not 
ard,  and  the  case,  if  upon  the  docket  of  this  Court,  will 
ismissed  and  the  judgment  of  the  Court  below  stand 
led. 

TLB  30.  It  shall  be  the  duty  of  each  and  every  Clerk 

B  Superior  or  City  Courts,  to  send  up  each  original  Bill 

xceptions,  with  his  certificate  thereupon  that  it  is  the 

oal,  to  the  Clerk  of  this  Court,  just  as  it  is  received 

the  Judge,  separate  and  distinct  from,  and  disconnected 

the  record,  or  any  other  document  or  paper.     If  kept 

ate,  the  Bill  of  Exceptions  and  transcript  of  the  record 

for  the  convenience  of  the  Clerk,  be  forwarded  in  the 

envelope  or  cover. 
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[ead-notes  are  made  by  the  Judges.'' — 26th  Ga.  R.,  88.] 


ABATEMENT— PLEA  IN. 

Sency  of  a  former  suit  for  the  same  cause  of  ao- 
i  a  proper  matter  to  be  plead  in  abatement,  and 
parties  go  to  trial  on  the  merits,  the  defendant 
» set  this  up  in  law.     Welchd  vs.  Thompson '659 

ACTION. 

I'obligee  in  a  bond  for  titles  to  land  fail  to  pay 
irchase-money  according  to  the  agreement,  no 
or  notice  to  quit  is  necessary  to  give  the  ob- 
right  of  entry  or  action,  and  if  he  find  the 
.vacant  and  peaceably  enter,  he  is  not  an 
McHan  vs.  Stansell 197 

deed  was  executed  and  delivered,  conveying 

iditional  fee  simple  title  to  a  tract  of  land, 

mtained  the  following  words :  "  It  being  ex- 

inderstood  hy  the  parties  that  the  said  tract  or 

land  is  not  to  be  put  to  any  other  use  than 

depot  square,  and  that  no  business  or  im- 

its  are  to  be  put  upon  the  said  tract  but  that 

immediately  connected  with  the  Western  and 

Kailroad : "  Held,  that  these  words  in  the 

words  of  covenanty  and  not  words  of  condi- 

that  the  plaintiff's  remedy  for  a  breach 

an  action  thereon  for  damages^  and  not  a 

of  the  estate  for  condition  broken.     By  two 

Doe  ex  dan,,  Thornton  vs.  Trammell 202 

ly  be  brought  by  petition  and  process,  in 
way,  by  a  citizen  of  Georgia  against  the 
^y  and  West  Point  Railroad  Company,  even 

le  cause  of  action  originated  in  Alabama. 

\Montgomery  and  West  Point  BaUroad  Com- 
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4.  An  action  for  the  value  of  a  slave,  hired  by  the 
plaintiff  to  the  defendants,  and  chargud  to  have  been 
killed  by  the  negligence  of  defendants'  servants,  is  for 
a  debt,  the  consideration  of  which  is  a  slave,  and  its 
nature  is  not  changed  by  calling  it  an  action  on  the 
case  for  damages.    Warneb,  J.,  dissenting.     Ibid. 

ADMINISTRATOBS  AND  EXECUTOES. 

1.  A  purchase  by  an  executor  at  his  own  sale  is  not 
void,  but  only  voidable  at  the  option  of  the  legatees, 
their  election  to  be  made  within  a  reasonable  time, 
and  an  executor  who  takes  possession  of  land  so  pur- 
chased, and  claims  it  as  his  own  and  places  a  teiumt 
upon  it,  has  adverse  possession.  And  if  he  makes  a 
marriage  contract  after  he  places  the  tenant  upon  the 
land,  and  thereby,  in  consideration  of  marriage,  con- 
veys to  his  intended  wife  a  life-estate  in  the  land,  to 
commence  at  his  death,  and  the  marriage  is  solem- 
nised, and  he  dies  soon  after,  leaving  the  tenant  on 
the  land,  he  becomes  the  tenant  of  the  widow,  and 
has  no  right  to  attorn  to  the  administrator  with  the 
will  annexed  of  the  original  testator,  who  has  no  right 
to  interfere  in  a  proceeding  by  the  widow  to  dispoe- 
sess  her  tenant  who  is  holding  over.  If  such  admin- 
istrator or  legatees  wish  to  assert  their  title,  it  should 
be  done  by  an  action  of  ejectment  or  other  proper  pro- 
ceeding for  that  purpose,  to  be  commenced  against  the 
widow  or  her  tenant  in  possession.  Smith  vs.  Gra»r 
hetTy 381 

2.  A  temporary  administrator  may  file  an  "  illegality* 
to  an  execution  proceeding  to  sell  the  intestate's  lands, 
and  the  permanent  administrator  will,  on  motion,  be 
allowed  to  become  a  party  to  the  proceeding.  Run 
V8,  BurtSj  adm'r 565 

3.  When  a  widow  elected  to  waive  her  dower  and  allow 
the  laud  to  be  sold,  and  to  take  a  life-estate  in  one- 
third  of  the  proceeds  of  the  sale,  and  the  administra- 
tor loaned  the  money,  in  1860,  to  a  person  who  paid 
the  interest  for  the  benefit  of  the  widow,  annually, 
till  1864,  when  he  paid  the  principal  to  the  adminis- 
trator in  Confederate  money,  which  was  lost  by  tbt 
results  of  the  war,  and,  in  an  action  brought  by  thl. 
widow,  the  Judge  charged  the  jury  that  the^adminil* 
trator  was  not  liable,  if,  in  receiving  the  Confedenfi 
money,  he  acted  in  good  faith  and  as  a  pradmit 
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have  done:  ffeld^ihsLi  the  charge  was  right, 
bis  Court  will  not  set  aside  the  verdict  of  the 
eodered  in  favor  of  the  administrator  on  this 
»f  facts.     Jepsoii  vs.  Patrick •  569 

returns  made  by  an  administrator  to  the  Ordi- 
and  approved  by  him,  are  not  conclusive.  But 
the  administrator  had  made  his  return,  and  the 
ian  of  minor  legatees  filed  objections  to  it,  and 
id  mismanagement  and  unfairness  in  the  return, 
3,  that  the  administrator  credited  himself  with 
derate  bonds,  in  which  he  had  invested  Con- 
te  notes  received  before  the  passage  of  the  Act 
>  Legislature,  authorizing  administrators  to  re- 
Confederate  Treasury  notes,  and  the  Ordinary 
the  administrator  to  answer  to  the  charge,  and 
me  into  the  Court  of  Ordinary,  and  made  his 
Dg,  and  the  Court  of  Ordinary,  on  the  hearing, 
I  an  Older  that  said  return  be  disallowed,  and 
|jhe  administrator  be  required  immediately  to 
lAnother  return,  including  in  said  return  good 
instead  of  the  Confederate  currency,  and  no 
.was  taken  from  this  judgment  of  the  Court  of 
ry:  Held,  that  it  became  conclusive  as  to  the 
issue,  and  the  administrator  will  not  be  heard 
,up  the  same  item  for  loss  of  Confederate  cur- 
the  subsequent  return,  which  he  is  required 
If  the  judgment  of  the  Court  on  his  first 
[was  erroneous,  and  he  was  unwilling  to  be 
it,  he  should  have  appealed  from  it.  Having 
do  so,  he  cannot  now  be  heard  to  controvert 
5tness.    Baber  et  ux,j  V8,  Woods 643 

lase  by  an  administratrix  at  her  own  sale  is 

and  may  be  set  aside  at  the  instance  of 

itees,  or  creditors,  when  necessary  to  the  se- 

the  claims  of  the  latter,  if  proper  proceedings 

[tuted  for  that  purpose,  within  a  reasonable 

Ms  V8.  3IcOlawn 672 

\B  made  by  an  administrator  to  the  Ordi- 
approved  by  him,  are  not  conclusive.  Ba- 
'fevs.  WoodSyadrrCr 643 

It  bill  was  filed  by  a  creditor  against  an  exec- 

ing  for  an  injunction  and  the  appointment 

iver,  alleging  that  the  executor  was  insolvent^ 

\  extravagant,  engaged  in  no  settled  busi- 

intending  soon  to  move  to  Honduras,  and 
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was  badly  managing  his  own  business,  as  well  as  that 
of  his  testatrix,  that  he  had  said  he  would  sell  the 
property  of  his  testatrix,  realize  the  money,  and  leave 
without  paying  any  of  the  debts  of  the  estate :  Heldj 
that  the  Court  below  erred  in  dismissing  the  bill. 
Ckappell  V8.  Akin 177 

ADMISSIONS. 

1.  When  a  party  to  a  suit  pending  makes  an  admission, 
for  the  purpose  of  saving  the  other  party  the  expense 
and  trouble  of  getting  up  the  evidence  on  certain 
points,  and  afterwards  discovers  he  has,  by  inadvert- 
ance,  or  mistake,  admitted  facts  which  are  not  true, 
or  which  it  is  proper  for  him  to  controvert,  he  may, 
by  notice  to  the  other  party,  withdraw  the  admission, 
and  put  his  adversary  on  proof  of  the  facts:  Pro- 
videdy  there  is  sufficient  time  after  the  withdrawal  of 
the  admission  for  the  preparation  of  the  case,  and  the 
other  party  has  not  been  injured  thereby,  as  by  the 
death  of  a  witness  whose  testimony  would  have  been 
taken  but  for  the  admission  or  other  like  cause.  Wal- 
lace, supH,y  V8.  Matthews , W 

ADVANCEMENTS. 

1.  An  heir-at-law,  before  he  can  claim  any  part  of  an 
estate  as  distributee,  must  account  for  adv^ancements 
at  their  value  at  the  time  of  the  advancements.  Sim 
et  al.y  vs,  Sims  et  al.... 

2.  In  the  distribution  of  intestate's  estate,  a  memoran- 
dum, kept  by  the  parent,  of  his  advancements  to  his 
children,  indicating  a  scheme  of  distribution  of  specifio 
articles  in  kind,  is  only  evidence  of  the  fact  of  the 
advancements,  etc.,  prima  facie,  of  their  valae,  and  its 
indications  of  the  intestate's  scheme  for  the  distribu- 
tion of  his  estate  will  be  unheeded,  unless  the  paper 
be  proven  as  a  well.     Ibid. 

3.  The  value  of  an  estate,  at  the  time  of  the  first  distri- 
bution, is  the  proper  criterion  for  arriving  at  the 
rights  of  the  heirs-at-law,  with  respect  to  advaooe- 
ments.     Ibid. 

ADVERSE  POSSESSION. 

If  one  have  written  evidence  of  title  to  a  tract  of  laind^ 
and  by  a  tenant  take  actual  possession^  and  aftermadi 
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ly  by  written  agreement,  one  undivided  half  of  the 
3mise8  to  the  tenant,  who  keeps  possession  for  seven 
ITS,  in  his  own  right  for  one  undivide<l  half,  and  as 
lant  of  his  vendor  for  the  other  half,  this  is  adverse 
3session,  under  written  evidence  of  title  to  the 
lole  lot.    Hanks  vs,  Phillips  et  al. 550 

AGENCY. 

le  owner  of  a  plantation  employed  freedmen  to  cnl- 

ate  it  for  part  of  the  crop,  and  agreed  to  furnish 

^visions,  bat  being  unable  to  do  so,  applied  toplain- 

I  to  furnish  them,  to  prevent  a  failure  of  the  crop, 

ing  that  any  arrangement  they  might  make  with 

free<lmeu  to  secure  the  same  upon  the  growing 

p  would  be  satisfactory  to  her :  JELeld^  that  it  was 

IF  in  the  Court  to  refuse  to  permit  plaintiffs  to  give 

le  facts  in  evidence  on   the  trial.     Alexander  & 

veU  vs,  Glenn  et  al 1 

len  a  suit  was  instituted  in  a  Justice-Court  by  the 
Dtiff  against  the  defendant,  as  an  inn-keeper,  to 
ver  the  value  of  a  lost  overcoat  worth  $30  00, 
♦h  had  been  received  by  a  negro  then  in  charge  of 
hotel,  and  officiating  therein  as  the  serv^ant  of  the 
keeper  during  his  absence,  and  deposited  in  the 
1  place  of  depositing  the  goods  of  the  inn-keep- 

fuests,  upon  their  arrival  at  the  hotel :  JECeldy  that 
ustice-Court  had  jurisdiction  of  the  subject-mat- 
f  the  suit,  and  that  the  defendant  was  liable,  as 
in-keeper,  to  the  plaintiff  for  the  value  of  the 
>vercoat,  under  the  state  of  facts  disclosed  by  the 
d  in  this  case.     Rockwell  vs.  Proctor 106 

in  C.  and  E.,  a  frcedmau,  entered  into  an  agree- 
to  rent  land,  and  make  a  crop  for  that  year,  and, 
arsuance  of  such  agreement,  E.,  the  freedman, 
d  land  from  M.,  and  cultivated  the  same,  and 
a  crop  thereon,  and,  from  the  evidence  in  the 
1,  the  jury  had  the  right  to  presume  that  M.  had 
ledge  of  the  agreement  between  C.  and  E.  as  to 

Eer  in  which  they  were  working  and  making 
gether :  Ileldy  that  M.  could  not  retain  out 
oceeds  of  the  crop  E's  share  thereof  for  pro- 
li  furnished  to  E.,  without  the  consent  of  C,  the 
JBspecially,  when  it  appears  that  M.  had  made 
itd  contract  with  E.,  the  freedman,  to  furnish 
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him  provisions  for  that  year,  and  had  taken  oihar  «e- 
curity  therefor,     McCbok  vs.  Parsons 125 

4.  Where  a  son  had  in  several  instatices  used  the  name 
of  his  father,  by  signing  it  as  surety  to  notes  given  by 
the  son,  and  the  father,  with  knowledge  of  the  fact 
that  such  use  had  been  made  of  his  name,  directed  the 
holder  of  a  note  so  signed,  who  applied  to  him  to  have 
it  divided  and  two  notes  given,  that  part  of  it  might 
be  applied  by  the  holder  to  a  charitable  use,  to  see  the 
son  about  it,  which  he  did,  and  the  son  agreed  to  have 
it  arranged  as  desired,  and  in  a  day  or  two  presented 
to  the  holder  the  two  smaller  notes,  in  place  of  the 
one,  for  the  same  sum,  which  were  accepted  by  the 
holder,  in  the  belief  that  the  new  notes  had  been  sign- 
ed by  the  father,  as  he  made  no  objection  to  the  gen- 
uineness of  the  note  presented  to  him,  in  lieu  of  which 
the  two  were  received,  and  the  father  afterwards,  when 
sued  on  one  of  the  notes,  plead  non  estfactumy  and  the 
jury  found  for  the  plaintiff:  Heldy  that  this  Court  will 
not  control  the  discretion  of  the  Court  below  in  refu- 
sing to  set  aside  the  verdict  and  grant  a  new  trial,  as 
the  facts  made  sucli  a  case  as  authorized  the  jury  to 
presume  and  find  that  the  son  was  the  agent  of  the 
father  to  sign  the  note,  or  that  the  father  ratified  the  ' 
act  done  by  the  son  and  made  it  his  own.      Weaver  V9, 
Ogletree  et  ai 586 

5.  The  Western  and  Atlantic  Railroad  is  not  liable  to 
pay  for  cross-ties  taken  from  a  citizen  and  used  in  the 
reconstruction  of  the  road,  by  a  person  appointed  by 
General  Wilson  to  superintend  and  repair  the  road, 
prior  to  the  appointment  of  Provisional  Governor 
Johnson,  unless  the  State  assumes  such  liability  by 
Act  of  her  Legislature,  or  by  some  agent  duly  au- 
thorized by  the  Legislature  to  assume  the  liability 
for  her.  A  ratification  of  the  acts  of  such  officer, 
acting  under  authority  of  the  Unite^l  States,  by  a 
subsequent  Governor  or  superintendent,  without  legis- 
lative sanction,  would  not  bind  the  road  or  the  State. 
Wallace,  stipH.,  vs,  Alford 

6.  A  suit  was  instituted  on  a  guardian's  bond  against 
the  principal  and  security  to  recover  the  amount  of  a 
judgment  alleged  to  have  been  rendered  against  the 
guardian,  and  when  the  judgment  was  offered  in  evi- 
dence, it  appeared  to  have  been  rendered  against  tiM 
defendant  therein  in  his  individual  capacity,  and  not 
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irdian.  The  plaintiff  then  moved  the  Court  to 
I  the  judgment,  upon  the  ground  that  it  was 
led  upon  a  note  signed  by  the  defendant  in  his 
dual  capacity,  but  in  the  body  thereof  promised 
'  the  plaintiff  the  amount  specified  in  the  note 
;aardiau/'  without  stating  for  whom  he  was 
ian.  The  Court  refused  the  motion  to  amend 
dgment,  and  non-suited  the  plaintiff's  case  upon 
ridence  offered  to  charge  the  guardian  and  his 
ty  in  a  suit  upon  his  guardian's  bond  for  the 
it  of  the  judgment  claimed  by  the  plaintiff: 
that  the  guardian  could  not,  by  any  contract, 
ihe  estate  of  his  ward  so  as  to  render  his  security 
therefor,  other  than  such  as  are  specially  af- 
by  law,  as  provided  by  the  Code,  and  that 
ras  no  error  in  the  refusal  of  the  Court  to  allow 
idgment  to  be  amended,  and  in  granting  the 
lit,  upon  the  statement  of  facts  contained  in  the 
!•     Lovelace  vs.  Smith  et  aL 130 

1  the  affidavit  to  foreclose  a  mortgage  is  made 
attorney,  the  recital  in  it  that  he  is  attorney- 
'  for  the  mortgagee  is  sufficient.     Denham  vs. 


312 


two  notes  were  given  to  the  plaintiff,  for  cot- 
1,  for  Green  J.  Jordan's  plantation,  and  signed, 
idley,  Agent  for  Green  J.  Jordan : "  Seld, 
was  a  contract  of  Jordan,  the  principal,  and 
f contract  of  Spradley,  the  agent;  the  more  es- 
\  as  the  evidence  in  the  record  discloses  the 
It  the  agency  was  made  known  to  the  payee  of 
at  the  time  they  were  given,  and  that  the 
was  purchased  for  Jordan,  and  not  for 
%  the  agent.  The  suit  should  have  been 
against  Jordan,  and  not  Spradley,  the  agent; 
i^^fact  that  Jordan  filed  a  plea  in  the  case,  as  a 
It,  alleging  that  the  cotton  seed  were  worth- 
not  necessarily  make  him  a  party  to  the  ori- 
It  against  Spradley;  and  there  was  no  error 
mrt  below  in  refusing  the  order  to  make  him 
iinasmuch,  as  Jordan  was  not  named  as  a  de- 
in  the  original  suit,  and  not  being  named  as 
int  in  the  original  suit  the  filing  of  his  plea 
lake  him  a  defendant,  when  no  process  was 
linst  him  as  such,     TiUer  vs.  Spradley 35 
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ALIMONY, 

1.  When  there  was  a  motion  for  alimony,  pending  a 
bil\  for  (livoro^  and  the  defendant  in  the  motion, 
moved  to  continue,  showing  that  a  material  witness 
was  absent,  without  his  consent,  who  lived  in  the 
county,  and  liad  been  subpoened,  etc.,  it  was  error  in 
the  Court  to  refuse  the  continuance,  on  the  ground 
that  the  granting  of  alimony  was  wholly  in  the  dis- 
cretion of  the  Court,  and  that  there  was  no  necessity 
for  the  presence  of  all  the  witnesses.  Wardlaw  ts. 
Wardlaw 53 

2.  The  Judges  of  the  Superior  Courts  should  use  great 
caution  in  granting  alimony,  so  as  not  to  encourage 

applicationa  for  divorce  on  light  grounds.     Ibid. 

» 

AMENDMENTS. 

1.  A  suit  was  instituted  on  a  guardian's  bond  against 
the  principal  and  security  to  recover  the  amount  of  a 
judgment  alleged  to  have  been  rendered  against  the 
guardian,  and  when  the  judgment  was  offered  in  evi- 
dence, it  appeared  to  have  been  rendered  against  the 
defendent  therein  in  his  individual  capacity,  and  DOt 
as  guardian.  The  plaintiff  then  moved  the  Court  to 
amend  the  judgment,  upon  the  ground  that  it  was 
rendered  upon  a  note  signed  by  the  defendent  in  his 
individual  capacity,  but  in  the  body  thereof  pro- 
mised to  pay  the  plaintiff  the  amount  specified  in  the 
note  '^  as  guardian,"  without  stating  for  tohom  he  was 
guardian.  The  Court  refused  the  motion  to  ameod 
the  judgment,  and  non-suited  the  plaintiff's  case  upon 
the  evidence  offered  to  charge  the  guardian  and  his 
security  in  a  suit  upon  his  guardian's  bond  for  the 
amount  of  the  judgment  claimed  by  the  plaintiff: 
Hddf  that  the  guardian  could  not,  by  any  coBtract, 
bind  the  estate  of  his  ward,  so  as  to  render  his  se- 
curity liable  therefor,  other  than  such  as  are  specially 
allowed  by  law,  as  provided  by  the  Code,  and  that 
there  was  no  error  in  the  refusal  of  the  Court  to  allow 
the  judgment  to  be  amended,  and  in  grantiDg  the 
non-suit,  upon  the  statement  of  facts  contained  in  thtt 
record.     Lovelace  V8,  Smith  et  oL ,••••  110 

1 

2.  When  such  motion  was  made  at  the  pro^  term,  it 
was  amendable  at  a  subsequent  term.  j3nt  if  tiM 
movant  did  not  ask  to  amend,  and  chose  to  go  to 


j 


INDEX.  741 

al  on  the  motion  as  made,  the  judgment  against 
tD)  when  affirmed  by  this  Court,  is  final  and  oon- 
leive,  and  the  matter  in  controversy  is  res  adjudi* 
Ea.    Sharp  &  Brown  V8,  Loylesa 678 

Nige  38. 

APPEALS. 

rior  to  the  adoption  of  the  new  Constitution,  an 
peal  lay  from  the  verdict  of  a  petit  jury  to  a  special 
y,  on  an  issue  growing  out  of  proceedings  under 
stions  4000,  4001  and  4002  of  the  Code,  to  expel 
intruder.    Little  vs,  Thompson  et  ai 658 

motion  to  distribute  money  was  pending  in  the 
>nnty-Court,   when  a  collateral  issue  of  fact  was 
Emitted  to  a  jury,  and  the  Court,  in  the  exercise  of 
I  discretion  given  by  the  Statute  in  such  cases,  ai- 
red an  appeal  from  the  verdict  to  the  Superior 
art,  and  a  motion  was  afterwards  made  in  the  Su- 
ior  Court  to  dismiss  the  appeal,  on  the  ground 
%  no  security  had  been  given :  Hdd^  that  as  the 
feal  could  not  be  entered  in  such  case  as  matter  of 
bt,  under  the  general  law,  and  as  there  could  be 
'  eventual  condemnation  money,"  the  fund  being  in 
bands  of  the  Court,  it  was  not  error  in  the  Supe- 
'Court  to  refuse  to  dismiss  the  appeal.    Kirlin  vs. 
jjchard  &  Ireland 713 

ARBITRATION. 

ten  a  matter  in  controversy  between  the  parties 
j|>een  submitted  to  three  arbitrators  for  their  con- 
lation  and  judgment,  and  it  appeared  from  the 
|d^  that,  after  hearing  and  considering  the  evid- 
{ifiabmitted  by  the  respective  parties,  an  awar^ 
iiD^de  by  the  arbitrators,  and  returned  to  the 
fcrior  Court,  as  provided  by  the  4184  section  of 
pode,  and  one  of  the  parties  suggested,  on  oath, 

Ke  award  was  illegal,  upon  several  grounds  stated 
I,  for  the  purpose  of  having  a  trial  before  a  spe- 
try,  as  to  the  validity  of  said  award,  and  the 
and  specifications  set  forth  in  said  affidavit 
lemurred  to  as  being  insufficient  in  law  to  au- 
the  setting  aside  said  award :  Heldy  that  the 
only  admitted  the  truth  of  such  fiicts  as 
Irell  pleaded  and  set  forth  in  the  affidavit^  and 


742  .  INDEX. 

thaty  to  make  such  facts  available  againRt  the  award, 
it  should  have  been  alleged  in  the  affidavit,  that  the 
facts  set  forth  and  complained  of  were  the  "regult 
either  ofacciderUy  mistake,  or  thefravd  of  some  one  or 
all  of  the  arbitrators,  or  parties — or  is  otherwise  tife- 
gcU"  and  the  particular  illegal  acts  complained  of 
must  be  specially  set  forth,  which,  in  law,  will  vi- 
tiate the  award,  otherwise  the  affidavit  will  be  de- 
murrable. Two  Judges.  Sharp  &  Brown  vs.  Lay- 
less 678 

The  general  allegation  that  the  award  was  contrary 
to  the  evidence  before  the  arbitrators,  or  without  evi- 
dence, or  that  proper  credits  were  not  allowed  by 
them,  etc.,  is  not  sufficient  to  set  aside  the  award,  un- 
less it  is  alleged  and  proved  that  the  award  was  the 
reiuli  either  of  accident,  mistake,  or  the  fraud  of  some 
one,  or  all  of  the  arbitrators  or  parties,  or  is  otherwise 
illegal,  as  where  the  arbitrators  should  refer  the  mat- 
ters submitted  to  them  to  chance  or  lot.  The  award 
of  the  arbitrators  is  final  and  conclusive  between  the 
parties,  unless  it  is  attacked  and  set  aside  upon  some 
one  of  the  grounds  specified  in  the  Code,  and  the  affi- 
davit must  state  some  one  of  these  legal  grounds,  with 
sufficient  precision,  fo  that  an  issue  can  be  found  and 
tried  thereon.    Ibid. 

2.  When  a  bill  was  pending  against  an  administrator, 
for  an  account  of  a  trust  confided  to  his  intestate, 
and  there  was  an  amendment  enjoining  the  widow 
from  proceeding  to  final  judgment  in  certain  proceed- 
ings instituted  by  her  to  obtain  money  in  lieu  of 
dower,  and  the  matters  of  the  bill  and  answer,  by 
agreement,  and  under  an  order  of  the  Court,  were 
submitted  to  one  of  the  attorneys  on  each  side  and  an 
umpire,  who  met,  and  found  a  certain  large  sum  dae 
to  vthe  complainant,  and  also  reduced  the  amouDt 
coming  to  the  widow  in  lieu  of  dower,  as  fouiyl  by 
the  duly  appointed  commissioners,  and  their  award 
was  at  the  next  term  of  the  Court  made  the  jodg* 
ment  of  the  Court,  in  the  absence  of  the  defendant 
from  this  State,  and  in  the  absence,  for  providential 
causes,  of  his  counsel  other  than  his  arbitrator,  and 
in  the  absence  also  of  the  counsel  for  the  widow,  ftr 
providential  cause :  Held,  that  a  bill  for  review,  set* 
tine  up  these  facts,  and  charging  that  the  reveal 
had  made  a  gross  mistake  in  calculation,  and  had' 
acted  contrary  to  law  in  charging  the  intestate  witk 
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['<  Head-notes  are  made  by  the  Judges."— 26th  Ga.  R.,  88.] 


ABATEMENT— PLEA  IN. 

ae  pendency  of  a  former  suit  for  the  same  cause  of  ac- 
tion is  a  proper  matter  to  be  plead  in  abatement,  and 
if  the  parties  go  to  trial  on  the  merits,  the  defendant 
cannot  set  this  up  in  law.     Welchel  vs.  Thompson '559 

ACTION. 

If  the' obligee  in  a  bond  for  titles  to  land  fail  to  pay' 
the  purchase-money  according  to  the  agreement,  no 
demand  or  notice  to  quit  is  necessary  to  give  the  ob- 
ligor a  right  of  entry  or  action,  and  if  he  find  the 
premises  vacant  and  peaceably  enter,  he  is  not  an 
mtruder.     McHanvs.  Stansell 197 

When  a  deed  was  executed  and  delivered,  conveying 
an  unconditional  fee  simple  title  to  a  tract  of  land, 
which  contained  the  following  words :  "  It  being  ex- 
pressly understood  by  the  parties  that  the  said  tract  or 
parcel  of  land  is  not  to  be  put  to  any  other  use  than 
that  of  a  depot  square,  and  that  no  business  or  im- 
provements are  to  be  put  upon  the  said  tract  but  that 
which  is  immediately  connected  with  the  Western  and 
Atlantic  Railroad :  Held,  that  these  words  in  the 
deed  were  words  of  covenant,  and  not  words  of  condi- 
tion, and  that  the  plaintiff's  remedy  for  a  breach 
thereof  was  an  action  thereon  for  damages,  and  not  a 
forfeiture  of  the  estate  for  condition  broken.  By  two 
Judges.     Doe  ex  dem.,  Thornton  vs,  TrammeU 202 

A  suit  may  be  brought  by  petition  and  process,  in 
the  usual  way,  by  a  citizen  of  Georgia  against  the 
Montgomery  and  West  Point  Railroad  Company,  even 
though  the  cause  of  action  originated  in  Alabama. 
Berry  vs.  Montgomery  and  West  Point  Railroad  Com- 
pany   •  654 

(733) 
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4.  An  action  for  the  value  of  a  slave,  hired  by  the 
plaintiff  to  the  defendants,  and  chargcxl  to  have  been 
killed  by  the  negligence  of  defendants'  servants,  is  for 
a  debt,  the  consideration  of  which  is  a  slave,  and  its 
nature  is  not  changed  by  calling  it  an  action  on  the 
case  for  damages,    Warneb,  J.,  dissenting.     Ibid. 

ADMINISTRATOBS  AND  EXECUTORS. 

1.  A  purchase  by  an  executor  at  his  own  sale  is  not 
void,  but  only  voidable  at  the  option  of  the  legatees, 
their  election  to  he  made  within  a  reasonable  time, 
and  an  executor  who  takes  possession  of  land  so  pur- 
chased, and  claims  it  as  his  own  and  places  a  tenant 
upon  it,  has  adverse  possession.  And  if  he  OQakes  a 
marriage  contract  after  he  places  the  tenant  upon  the 
land,  and  thereby,  in  consideration  of  marriage,  con- 
veys to  his  intended  wife  a  life-estate  in  the  land,  to 
commence  at  his  death,  and  the  marriage  is  solem- 
nifed,  and  he  dies  soon  after,  leaving  the  tenant  on 
the  land,  he  becomes  the  tenant  of  the  widow,  and 
has  no  right  to  attorn  to  the  administrator  with  the 
will  annexed  of  the  original  testator,  who  has  no  right 
to  interfere  in  a  proceeding  by  the  widow  to  dispos- 
sess her  tenant  who  is  holding  over.  If  such  admin- 
istrator or  legatees  wish  to  assert  their  title,  it  shoold 
be  done  by  an  action  of  ejectment  or  other  proper  pro- 
ceeding for  that  purpose,  to  be  commenced  against  the 
widow  or  her  tenant  in  possession.  Smith  vs.  Gran- 
berry 381 

2.  A  tem[)orary  administrator  may  file  an  "  illegality" 
to  an  execution  proceeding  to  sell  the  intestate's  lands, 
and  the  permanent  administrator  will,  on  motion,  be 
allowed  to  become  a  party  to  the  proceeding.  Beese 
V8.  Burts,  adm^r 56i 

3.  When  a  widow  elected  to  waive  her  dower  and  allow 
the  land  to  be  sold,  and  to  take  a  life-estate  in  one- 
third  of  the  proceeds  of  the  sale,  and  the  administra- 
tor loaned  the  money,  in  1860,  to  a  person  who  paid 
the  interest  for  the  benefit  of  the  widow,  annually, 
till  1864,  when  he  paid  the  principal  to  the  adminis- 
trator in  Confederate  money,  which  was  lost  by  the 
results  of  the  war,  and,  in  an  action  brought  by  the 
widow,  the  Judge  charged  the  jury  that  the  adminis- 
trator was  not  liable,  if,  in  receiving  the  Confederate 
money,  he  acted  in  good  faith  and  as  a  pradeut  man 
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^Receiver  appointed  by  the  Court, 
defendant  was  declared  a  bank- 
•n  the  evidence  that  the  de- 
■*  Receiver,  who  had  the 
''itiff's  injunction  had 
't  he  had  turned 
%  jnsel  in  bank* 

'^  .lad  not  been  set- 

lainant  in  the  in- 
^  the  cotton  under  a 
vlant's  counsel  in  hank- 
ie defendant,  took  posses- 
ootton,  for  his  fees  to  take 
lie  Bankrupt  Court,  and  had 
that  this  Court  will  not  control 
J  Court  below  upon  the  state  of 
the  record,  in  holding  that  the  de- 
dated  the  injunction,  and  was  in  con- 
order  and  process  of  the  Court.    Sm\Jth 


191 


t  an  attorney  who  appears  and  confesses  judg- 
\t  a  suitor  is,  prima  facie,  to  be  taken  as  having 
lined  by  the  suitor,  yet,  if  the  fact  be  other- 
Court  will,  u|)on  proof  to  that  effect,  set  aside 
lent.    Dobbins  vs.  Dupree 394 

le  affidavit  to  foreclose  a  mortgage  is  made 
attorney,  the  recital  in  it  that  he  is  attomey- 
^r  the  mortgagee,  is  sufficient.    Denham  vs. 
312 

suit  was  instituted  to  recover  the  value  of 
lal  services  rendered  by  an  attomey-at-law 
lient,  and  there  being  evidence  in  the  record 
was  a  special  contract  made  between  the 
and  his  client,  in  the  year  1863  or  1864,  that 
were  to  be  performed  for  the  sum  of  $300 
lerate  Currency,  and  that,  owing  to  the  fee- 
of  the  attorney,  the  client  was  compelled 
another  attorney  to  complete  the  business 
the  first  attorney  was  employed,  and  it  fur- 
'ing  from  the  evidence,  that,  in  1867,  the 
paid  to  each  of  the  attorneys  for  their  res- 
ices  in  the  case,  one  bale  of  cotton,  making 
of  cation,  worth  $60  00  each :  Held,  that, 
the  executrix  of  the  first  attorney  against 
when  the  jury  returned  a  verdict  in  favor 
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was  badly  managing  his  own  husineBS,  as  well  as  that 
of  his  t^tatrix,  that  he  had  said  he  would  sell  the 
property  of  his  testatrix,  realize  the  money,  and  leafe 
without  paying  any  of  the  debts  of  the  estate :  Hdd, 
that  the  Court  below  erred  in  dismissing  the  bill. 
CkappeU  V8.  Akin 177 

ADMISSIONS. 

1.  When  a  party  to  a  soit  pending  makes  an  admission, 
for  the  purpose  of  saving  the  other  party  the  expanse 
and  trouble  of  getting  up  the  evidence  on  certain 
points^  and  afterwards  discovers  he  has,  by  inadvert- 
anee,  or  mistake^  admitted  facts  which  are  not  true, 
or  which  it  is  proper  for  him  to  controvert,  he  may, 
by  notice  to  the  other  party^  withdraw  the  admission, 
and  put  his  adversary  on  proof  of  the  facts:  Prth 
videdj  there  is  sufficient  time  aft^er  the  withdrawal  of 
the  admission  for  the  preparation  of  the  case,  and  the 
other  party  has  not  been  injured  thereby,  as  by  the 
death  of  a  witness  whose  testimony  would  have  been 
taken  but  for  the  admission  or  other  like  caose.  Wal- 
lace,  sup'L,  va,  Matthews , 617 

ADVANCEMENTS. 

1.  An  heir-at-law,  before  he  can  claim  any  part  of  an 
estate  as  distributee,  must  account  for  advancements 
at  their  value  at  the  time  of  the  advancements.    Simi 

et  aL,  V8.  Siina  et  oL.., 103 

2.  In  the  distribution  of  intestate's  estate,  a  memoran- 
dum, kept  by  the  parent,  of  his  advancements  to  his 
children,  indicating  a  scheme  of  distribution  of  specific 
articles  in  kind,  is  only  evidence  of  the  fact  of  the 
advancements,  etc.,  prima  faciey  of  their  value,  and  its 
indications  of  the  intestate's  scheme  for  the  distribu- 
tion of  his  estate  will  be  unheeded,  unless  the  paper 
be  proven  as  a  well.     Ibid. 

3.  The  value  of  an  estate,  at  the  time  of  the  first  distri- 
bution, is  the  proper  criterion  for  arriving  at  the 
rights  of  the  heirs-at-law,  with  respect  to  advance- 
ments.    Ibid, 

ADVERSE  POSSESSION. 

If  one  have  written  evidence  of  title  to  a  tract  of  land, 
and  by  a  tenant  take  actual  possession,  and  afterwards 
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ly  by  written  agreement,  one  undivided  half  of  the 
smises  to  the  tenant,  who  keeps  possession  for  seven 
irs,  in  his  own  right  for  one  undivided  half^  and  as 
lant  of  his  vendor  for  the  other  half,  this  is  adverse 
ssession,  under  written  evidence  of  title  to  the 
lole  lot.     Hanks  V8.  PhiUipa  et  al. 550 

AGENCY. 

16  owner  of  a  plantation  employed  freedmen  to  cal- 
&te  it  for  part  of  the  crop,  and  agreed  to  furnish 
tyisions,  but  being  unable  to  do  so,  applied  toplain- 
$  to  furnish  them,  to  prevent  a  failure  of  the  crop^ 
ing  that  any  arrangement  they  might  make  with 
freedmen  to  secure  the  same  upon  the  growing 
p  would  be  satisfactory  to  her :  Hdd^  that  it  was 
»r  in  the  Court  to  refuse  to  permit  plaintiffs  to  give 
le  facts  in  evidence  on  the  trial.  Alexander  & 
wU  V8.  Olenn  et  al 1 

len  a  suit  was  instituted  in  a  Justice-Court  by  the 
Dtiff  against  the  defendant,  as  an  inn-keeper,  to 
ver  the  value  of  a  lost  overcoat  worth  $30  00, 
*h  had  been  received  by  a  negro  then  in  charge  of 
hotel,  and  officiating  therein  as  the  servant  of  the 
keeper  during  his  absence,  and  deposited  in  the 
1  place  of  depositing  the  goods  of  the  inn-keep- 

fuests,  upon  their  arrival  at  the  hotel :  Heldy  that 
ustice-Court  had  jurisdiction  of  the  subject-mat- 
f  the  suit,  and  that  the  defendant  was  liable,  as 
Bn-keeper,  to  the  plaintiff  for  the  value  of  the 
)vercoat,  under  the  state  of  facts  disclosed  by  the 
d  in  this  case.     Rockwell  vs.  Prodar 106 

bn  C.  and  E.,  a  freedman,  entered  into  an  agree- 
to  rent  land,  and  make  a  crop  for  that  year,  and, 
QTsuance  of  such  agreement,  E.,  the  freedman, 
d  land  from  M.,  and  cultivated  the  same,  and 
i  a  crop  thereon,  and,  from  the  evidence  in  the 
b,  the  jury  had  the  right  to  presume  that  M.  had 
rledge  of  the  agreement  between  C.  and  E.  as  to 

riner  in  which  they  were  working  and  making 
together :  Heldy  that  M.  could  not  retain  out 
i  proceeds  of  the  crop  E's  share  thereof  for  pro- 
IB  furnished  to  E.,  without  the  consent  of  C,  the 
iBspecially,  when  it  appears  that  M.  had  made 
Wcu  contract  with  E.,  the  freedman^  to  furnish 
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him  provisions  for  that  year,  and  had  taken  other  ae- 
curity  therefor.     McCook  vs.  Parsons 121 

4.  Where  a  son  had  in  several  instances  used  the  name 
of  his  father,  by  signing  it  as  surety  to  notes  given  by 
the  son,  and  the  father,  with  knowledge  of  the  fact 
that  such  use  had  been  made  of  his  name,  directed  the 
holder  of  a  note  so  signed,  who  applied  to  him  to  have 
it  divided  and  two  notes  given,  that  part  of  it  might 
be  applied  by  the  holder  to  a  charitable  use,  to  see  the 
son  about  it,  which  he  did,  and  the  son  agreed  to  have 
it  arranged  as  desired,  and  in  a  day  or  two  presented 
to  the  holder  the  two  smaller  notes,  in  place  of  the 
one,  for  the  same  sum,  which  were  accepted  by  the 
holder,  in  the  belief  that  the  new  notes  had  been  sign- 
ed by  the  father,  as  he  made  no  objection  to  the  gen- 
uineness of  the  note  presented  to  him,  in  lieu  of  which 
the  two  were  received,  and  the  father  afterwards,  when 
sued  on  one  of  the  notes,  plead  nan  estfacttimy  and  the 
jury  found  for  the  plaintiff:  Held,  that  this  Court  will 
not  control  the  discretion  of  the  Court  below  in  refu- 
sing to  set  aside  the  verdict  and  grant  a  new  trial,  as 
the  facts  made  such  a  case  as  authorized  the  jury  to 
presume  and  find  that  the  son  was  the  agent  of  the 
father  to  sign  the  note,  or  that  the  fiither  ratified  the  ' 
act  done  by  the  sou  and  made  it  his  own.      Weaver  vs. 
Ogletree  et  al 386 

5.  The  Western  and  Atlantic  Railroad  is  not  liable  to 
pay  for  cross-ties  taken  from  a  citizen  and  used  in  the 
reconstruction  of  the  road,  by  a  person  appointed  by 
General  Wilson  to  superintend  and  repair  the  road, 
prior  to  the  appointment  of  Provisional  Governor 
Johnson,  unless  the  State  assumes  such  liability  by 
Act  of  her  Legislature,  or  by  some  agent  duly  au- 
thorized by  the  Legislature  to  assume  the  liability 
for  her.  A  ratification  of  the  acts  of  such  oflSicer, 
acting  under  authority  of  the  Uniteil  States,  by  a 
subsequent  Governor  or  superintendent,  without  legis- 
lative sanction,  would  not  bind  the  road  or  the  State. 
Wallace,  supH.,  vs.  Alford JW 

6.  A  suit  was  instituted  on  a  guardian's  bond  agUDSt 
the  principal  and  security  to  recover  the  amount  of  a 
judgment  alleged  to  have  been  rendered  against  the 
guardian,  and  when  the  judgment  was  offered  in  evi* 
dence,  it  appeared  to  have  been  rendered  against  Um  , 
defendant  therein  in  his  individual  capacity,  and  not 
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18  gnardian.  The  plaintiff  then  moved  the  Court  to 
imend  the  judgment,  upon  the  ground  that  it  was 
rendered  upon  a  note  signed  by  die  defendant  in  his 
individual  capacity,  but  in  the  body  thereof  promised 
JO  pay  the  plaintiff  the  amount  specified  in  the  note 
'as  guardian/'  without  stating  for  whom  he  was 
guardian.  The  Court  refused  the  motion  to  amend 
^he  judgment,  and  non-suited  the  plaintiff's  case  upon 
:he  evidence  offered  to  charge  the  guardian  and  his 
security  in  a  suit  upon  his  guardian's  bond  for  the 
imount  of  the  judgment  claimed  by  the  plaintiff: 
Hddy  that  the  guardian  could  not,  by  any  contract, 
bind  the  estate  of  his  ward  so  as  to  render  his  security 
liable  therefor,  other  than  such  as  are  specially  al- 
lowed by  law,  as  provided  by  the  Code,  and  that 
there  was  no  error  in  the  refusal  of  the  Court  to  allow 
the  judgment  to  be  amended,  and  in  granting  the 
Qon-suit,  upon  the  statement  of  facts  contained  in  the 
record.     Lovelace  vs.  Smith  et  al, 130 

When  the  affidavit  to  foreclose  a  mortgage  is  made 
by  an  attorney,  the  recital  in  it  that  he  is  attorney- 
at-law  for  the  mortgagee  is  sufficient.  Denham  vs. 
Wmiams 312 

When  two  notes  were  given  to  the  plaintiff,  for  cot- 
ton seed,  for  Green  J.  Jordan's  plantation,  and  signed, 
"  J.  Spradley,  Agent  for  Green  J.  Jordan : "  Seld, 
that  this  was  a  contract  of  Jordan,  the  principal,  and 
not  the  contract  of  Spradley,  the  agent;  the  more  es- 
pecially, as  the  evidence  in  the  record  discloses  the 
fact,  that  the  agency  was  made  known  to  the  payee  of 
the  notes  at  the  time  they  were  given,  and  that  the 
cotton  seed  was  purchased  for  «Jordan,  and  not  for 
Spradley,  the  agent.  The  suit  should  have  been 
brought  against  Jordan,  and  not  Spradley,  the  agent; 
and  the  fact  that  Jordan  filed  a  plea  in  the  case,  as  a 
defendant,  alleging  that  the  cotton  seed  were  worth- 
less, did  not  necessarily  make  him  a  party  to  the  ori- 
ginal suit  against  Spradley;  and  there  was  no  error 
in  the  Court  below  in  refusing  the  order  to  make  him 
a  party,  inasmuch,  as  Jordan  was  not  named  as  a  de- 
fendant in  the  original  suit,  and  not  being  named  as 
a  defendant  in  the  original  suit  the  filing  of  his  plea 
did  not  make  him  a  defendant,  when  no  process  was 
prayed  against  him  as  such.     Tiller  vs.  Spradley 35 
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ALIMONY. 

1.  When  there  was  a  motioa  for  alimony,  pending  a 
hil\  for  divoro^i  and  the  defendant  in  the  motion, 
moved  to  continue^  showing  that  a  material  witness 
was  absent,  without  his  consent,  who  lived  in  the 
county,  and  had  been  subpcened,  etc.,  it  was  error  in 
the  Court  to  refuse  the  continuance,  on  the  ground 
that  the  granting  of  alimony  was  wholly  in  the  dis- 
cretion of  the  Court,  and  that  there  was  no  necessity 
for  the  presence  of  all  the  witnesses.  Wardlaw  «i. 
Wardlaw 53 

2.  The  Judges  of  the  Superior  Courts  should  use  great 
caution  in  granting  alimony,  so  as  not  to  encourage 
applications  for  divorce  on  light  grounds.     IbicL 

AMENDMENTS. 

1.  A  suit  was  instituted  on  a  guardian's  bond  against 
the  principal  and  security  to  recover  the  amount  of  a 
judgment  alleged  to  have  be^n  rendered  against  the 
guardian,  and  when  the  judgment  was  offered  in  evi- 
dence, it  appeared  to  have  been  rendered  against  the 
defendent  therein  in  his  individual  capacity,  and  not 
as  guardian.  The  plaintiff  then  moved  the  Court  to 
amend  the  judgment,  upon  the  ground  that  it  was 
rendered  upon  a  note  signed  by  the  defendent  in  his 
individual  capacity,  but  in  the  body  thereof  pro- 
mised to  pay  the  plaintiff  the  amount  specified  in  the 
note  ^^  as  guardian,^'  without  stating  for  whom  he  was 
guardian.  The  Court  refuse<l  the  motion  to  ameod 
the  judgment,  and  non-suited  the  plaintiff's  case  apon 
the  evidence  offered  to  charge  the  guardian  and  bis 
security  in  a  suit  upon  his  guardian's  bond  for  the 
amount  of  the  judgment  claimed  by  the  plaintiff: 
Held,  that  the  guardian  could  not,  by  any  contract, 
bind  the  estate  of  his  ward,  so  as  to  render  his  se* 
curity  liable  therefor,  other  than  such  as  are  specially 
allowed  by  law,  as  provided  by  the  Code,  and  that 
there  was  no  error  in  the  refusal  of  the  Court  to  allow 
the  judgment  to  be  amended,  and  in  granting  the 
non-suit,  upon  the  statement  of  facts  contained  in  die  ' 
record.     Lovelace  vs.  Smith  et  al, «••••  tf 

* 

2.  When  such  motion  was  made  at  the  pro^  term,  it 
was  amendable  at  a  subsequent  term.  But  if  dM 
movant  did  not  ask  to  amend,  and  chose  to  go  to 
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on  the  motion  as  made,  the  judgment  against 
when  affirmed  by  this  Court,  is  final  and  con- 
ve,  and  the  matter  in  controversy  is  res  adjudi* 
Sharp  &  Brown  V8.  Loylesa 678 

^38. 

« 

APPEALS. 

nr  to  the  adoption  of  the  new  Constitution,  an 
al  lay  from  the  verdict  of  a  petit  jury  to  a  special 
,  on  an  issue  growing  out  of  proceedings  under 
cms  4000,  4001  and  4002  of  the  Code,  to  expel 
itruder.    IaMc  vs.  Thompson  et  al 658 

notion  to  distribute  money  was  pending  in  the 
ity-Court,  when  a  collateral  issue  of  lact  was 
litted  to  a  jury,  and  the  Court,  in  the  exercise  of 
discretion  given  by  the  Statute  in  such  cases,  al- 
d  an  appeal  from  the  verdict  to  the  Superior 
*if  and  a  motion  was  afterwards  made  in  the  Su- 
|r  Court  to  dismiss  the  appeal,  on  the  ground 
'  \o  security  had  been  given :  Hddy  that  as  the 
could  not  be  entered  in  such  case  as  matter  of 
under  the  general  law,  and  as  there  could  be 
rentual  condemnation  money ,^'  the  fund  being  in 
ids  of  the  Court,  it  was  not  error  in  the  Supe- 
^urt  to  refuse  to  dismiss  the  appeal.  Kirlin  vs, 
vrd  &  Ireland. 713 

ARBITRATION. 

a  matter  in  controversy  between  the  parties 

m  submitted  to  three  arbitrators  for  their  con- 

m  and  judgment,  and  it  appeared  from  the 

that,  after  hearing  and  considering  the  evid- 

ibmitted  by  the  respective  parties,  an  awar^ 

le  by  the  arbitrators,  and  returned  to  the 

Court,  as  provided  by  the  4184  section  of 

le,  and  one  of  the  parties  suggested,  on  oath, 

award  was  illegal,  upon  several  grounds  stated 

for  the  purpose  of  having  a  trial  before  a  spe- 

r,  as  to  the  validity  of  said  award,  and  the 

and  specifications  set  forth  in  said  affidavit 

lurred  to  as  being  insufficient  in  law  to  au- 

[ithe  setting  aside  said  award :  Hdd,  that  the 

only  admitted  the  truth  of  such  facts  as 

pleaded  and  set  forth  in  the  affidavit^  and 
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that|  to  make  such  facts  available  against  the  award, 
it  should  have  been  alleged  in  the  affidavit,  that  the 
facts  set  forth  and  complained  of  were  the  *^  result 
either  of  dccident^  mistake,  or  defraud  of  some  one  or 
all  of  the  arbitrators,  or  parties— or  is  otherwise  ille- 
gal" and  the  particular  illegal  acts  complained  of 
must  be  specially  set  forth,  which,  in  law,  will  vi- 
tiate the  award,  otherwise  the  affidavit  will  be  de- 
murrable. Two  Judges.  Sharp  &  Brown  vs.  ioy- 
less 678 

The  general  allegation  that  the  award  was  contrary 
to  the  evidence  before  the  arbitrators,  or  without  evi- 
dence, or  that  proper  credits  were  not  allowed  by 
them,  etc.,  is  not  sufficient  to  set  aside  the  award,  un- 
less it  is  alleged  and  proved  that  the  award  was  the 
rehUt  either  of  accident,  mistake,  or  the  fraud  of  some 
one,  or  all  of  the  arbitrators  or  parties,  or  is  otherwise 
illegal,  as  where  the  arbitrators  should  refer  the  mat- 
ters submitted  to  them  to  chance  or  lot.  The  award 
of  the  arbitrators  is  final  and  conclusive  between  the 
parties,  unless  it  is  attacked  and  set  aside  upon  some 
one  of  the  grounds  specified  in  the  Code,  and  the  affi- 
davit must  state  some  one  of  these  legal  grounds,  with 
sufficient  precision,  so  that  an  issue  can  be  found  and 
tried  thereon.    Ibid. 

2.  When  a  bill  was  pending  against  an  administrator, 
for  an  account  of  a  trust  confided  to  his  intestate, 
and  there  was  an  amendment  enjoining  the  widow 
from  proceeding  to  final  judgment  in  certain  proceed- 
ings instituted  by  her  to  obtain  money  in  lien  of 
dower,  and  the  matters  of  the  bill  and  answer,  by 
agreement,  and  under  an  order  of  the  Court,  were 
submitted  to  one  of  the  attorneys  on  each  side  and  an 
umpire,  who  met,  and  found  a  certain  large  sum  due 
to  ^he  complainant,  and  also  reduced  the  amooDt 
coming  to  the  widow  in  lieu  of  dower,  as  fouqjd  by 
the  duly  appointed  commissioners,  and  their  award 
was  at  the  next  term  of  the  Court  made  the  judg- 
ment of  the  Court,  in  the  absence  of  the  defendant 
from  this  State,  and  in  the  absence,  for  providential 
causes,  of  his  counsel  other  than  his  arbitrator,  and 
in  the  absence  also  of  the  counsel  for  the  widow,  fiir  ' 
providential  cause :  Held,  that  a  bill  for  review,  set* 
ting  up  these  facts,  and  charging  that  the  refanaai 
had  made  a  gross  mistake  in  calculation,  and  bad' 
acted  contrary  to  law  in  charging  the  intestate  with 
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I  notes  as  cosh,  which  he  had  not  in  fact  ool- 
and  which  had  been  lost  without  his  f^nlt,  is 
*ly  filed  against  the  complainant  in  the  original 
,nd,  if  demurred  to,  the  demurrer  should  be     ^ 
lied.     Childera,  adm'r,,  vs.  West  et  aL fi|^ 

referees  had  no  right,  under  this  reference,  to 
fie  the  amouut  allowed  the  widow  in  lien  of 
.     Ibid, 

otion,  made  on  oath  at  the  first  term  of  the 
^  to  set  aside  an  award,  which  did  not  state  that 
ivard  was  the  result  of  accident  or  mistake,  or 
aud  of  some  one  or  all  the  arbitrators,  or  par- 
r  that  it  was  otherwise  illegal,  pointing  out  in 
the  illegality  consisted,  was  insufficient,  and  was 
rly  dismissed  on  demurrer.    Sharp  A  Brovyii  vs. 


[lidgment  ordering  an  award  spread  upon  the 
cs  will  not  be  set  aside,  because  the  presiding 
i  was  one  of  the  arbitrators,  who  was  to  be  paid 
fby  both  parties  for  his  services,  when  the  par- 
Ikde  no  objection  to  the  Judge  presiding,  on  the 
A  that  he  was  an  arbitrator,  till  after  the  case 
iten  brought  to  the  Supreme  Court,  and  final 
it  rendered.  It  is  too  late  to  raise  the  objecr 
fa  bill  of  review  filed  for  the  purpose  of  getting 
rial.    Ibid. 

of  review  will  not  be  sustained  and  a  new 

ited,  on  the  ground  that  the  parties,  dissatis- 

the  award,  asked  the  Judge  of  the  Superior 

keep  the  Court  open,  to  give  them  time  to 

leir  objections  to  the  award,  which  he  refused 

adjourned  on  the  morning  of  the  first  day 

liourned  term,  as  the  award  was  entered  up- 

mutes  at  the  November  term,  and  the  Court 

urned  over  till  March,  when  the  request  was 

counsel  and  denied  by  the  Court.     The  bill 

show  sufficient  diligence,  or  sufficient  reason, 

bjections  to  the  award  were  not  made  out  in 

pe  between  November  and  March  and  filed 

Court  adjourned ;  the  more  especially  as 

1  did  not,  at  the  trial  term,  move  to  amend, 

to  trial  upon  his  objections  as  made  out  and 

the  adjournment  of  which  he  complains. 
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ARGUMENT— ORDER  OF.    See  Practice,  5. 

ARREST  OF  JUDGMENT. 

^n  indictment  for  robbery  which  does  not  charge  that 
the  money,  or  other  property,  was  taken  from  thej^er- 
8on  of  another,  by  the  defendant,  is  fatally  defective, 
and  it  was  error  in  the  Court  to  refuse  to  arrest  the 
judgment  rendered  upon  it.     Stegar  vs.  The  State 68 

ATTORNEYS-AT-LAW. 

1.  When  it  appeared  from  the  record  that  an  action  of 
trover  and  conversion  was  pending  in  the  Superior 
Court  of  Sumter  county,  for  the  tortious  conversion 
of  certain  negro  slaves,  in  the  year  1850,  and  that  the 
plaintiff  and  defendant  had  fraudulently  settled  said 
suit  with  notice  of  the  claim  of  the  plaintiff's  attor- 
ney's lien  for  his  fees  due  in  said  case,  and  on  motion 
of  defendant's  counsel,  the  Court  dismissed  said  suit, 
for  want  of  jurisdiction^  SLgSiinst  the  objection  of  plain- 
tiff's counsel :  Held,  that  the  counsel  of  the  plaintiff 
had  the  right  to  prosecute  the  suit  against  the  defend- 
ant to  recover  the  amount  due  him  for  his  fees  in  that 
case,  provided,  the  plaintiff  in  the  action  is  entitled 
to  recover  anything  from  the  defendant  upon  the  trial 
thereof,  and  that  the  Court  below  erred  in  dismissing 
the  case.    Two  Judges.   Jonesvs.  Morgan 810 

2.  An  attorney-at-law  who  had  a  claim  aeainst  a  client 
for  a  fee  as  a  retainer,  and  also  for  professional  servi- 
ces rendered,  brought  suit,  alleging  in  the  declaration 
that  defendanf  was  indebted  to  him  in  the  sum  of 
$2,500  for  "professional  services,"  and  on  the  trial 
offered  evidence  to  show  the  value  of  the  services 
rendered,  and  also  to  prove  that  the  retainer  was  due; 
no  objection  was  made  to  the  evidence,  and  the  jury 
found  a  verdict  for  a  sum  which,  with  or  without  in- 
cluding the  retainer,  could  be  sustained  by  the  evi- 
dence: Hdd,  that  the  introduction  of  evidence  as  to 
the  retainer  did  not  entitle  the  defendant  to  a  new 
trial,  as  he  made  no  objection  to  it  when  introdaced, 
though  the  record  contained  no  separate  all^tlon  ai  » 
to  the  retainer.  Haiman  &  Brother  vs.  Moses  &  Oer^  .  * 
rard ^  Jll 

3.  When  a  defendant  has  been  enjoined  from  temmof'    | 
and  disposing  of  certain  cotton  which  had  been  pliM'* 
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in  the  hands  of  a  Beceiver  appointed  by  the  Court, 
and  afterwards,  the  defendant  was  declared  a  bank- 
rupt, and  it  appeared  from  the  evidence  that  the  de- 
fendant told  the  agent  of  the  Receiver,  who  had  the 
cotton  in  possession,- that  the  plaintiff's  injunction  had 
.  been  settled  or  disposed  of,  and  that  he  had  turned 
over  four  bales  of  said  cotton  to  his  counsel  in  bank- 
ruptcy, when,  in  fact,  the  injunction  had  not  been  set- 
tled or  disposed  of,  but  the  complainant  in  the  in- 
junction bill  was  still  claiming  the  cotton  under  a 
mortgage  lien,  when  the  defendant's  counsel  in  bank- 
ruptcy, with  tlie  assent  of  the  defendant,  took  posses- 
sion of  said  four  bales  of  cotton,  for  his  fees  to  take 
the  defendant  through  the  Bankrupt  Court,  and  had 
sold  the  same :  Hdd,  that  this  Court  will  not  control 
the  discretion  of  the  Court  below  upon  the  state  of 
facts  disclosed  by  the  record,  in  holding  that  the  de- 
fendant had  violated  the  injunction,  and  was  in  con- 
tempt of  the  order  and  process  of  the  Court.  Smith 
vs.  Cbok 191 

1.  Though  an  attorney  who  appears  and  confesses  judg- 
ment mr  a  suitor  is,  prima  fade,  to  be  taken  as  having 
been  retained  by  the  suitor,  yet,  if  the  fact  be  other- 
wise, the  Court  will,  upon  proof  to  that  effect,  set  aside 
the  judgment.    Dobbins  vs,  Dupree 394 

5.  When  the  affidavit  to  foreclose  a  mortgage  is  made 
by  an  attorney,  the  recital  in  it  that  he  is  attomey- 
at-law  for  the  mortgagee,  is  sufficient.  Denham  vs. 
WiUiams 312 

3,  "Where  a  suit  was  instituted  to  recover  the  value  of 
professional  services  rendered  by  an  attomey-at-Iaw 
for  his  client,  and  there  being  evidence  in  the  record 
that  there  was  a  special  contract  made  between  the 
attorney  and  his  client,  in  the  year  1863  or  1864,  that 
the  services  were  to  be  performed  for  the  sum  of  $300 
in  Confederate  Currency,  and  that,  owing  to  the  fee- 
ble health  of  the  attorney,  the  client  was  compelled 
to  employ  another  attorney  to  complete  the  business 
for  which  the  first  attorney  was  employed,  and  it  fur- 
ther appearing  from  the  evidence,  that,  in  1867,  the 
client  had  paid  to  each  of  the  attorneys  for  their  res- 
pective services  in  the  case,  one  bale  of  cotton,  making 
two  bales  of  cotton,  worth  $60  00  each :  Heldj  that, 
in  a  suit  by  the  executrix  of  the  first  attorney  against 
the  dient,  when  the  jury  returned  a  verdict  in  &vor 

Vol.  XXXIX — 48. 
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of  the  defendant,  upon  the  foregoing  state  of  facts, 
this  Court  will  not  control  the  discretion  of  the  Court 
below  in  refusing  to  grant  a  new  trial  on  the  ground 
that  the  verdict  was  contrary  to  the  evidence,  although 
the  plaintiff  proved  that  the  services  of  her  intestate 
were  worth,  at  least,  $125  00,  independent  of  any 
.  fecial  contract  between  the  parties.  JBtUt^  ex^rx,  vs. 
St.  Johns 71 

AWARD.    See  Arbiiration. 

BAILEE. 

See  Common' Carriers. 
"    Inn-keqpers. 

BANKRUPTCY. 

1.  When  it  appeared  on  the  trial  of  a  claim  case  that  the 
plaintiffs  had  obtained  a  judgment  against  Wooteo, 
the  defendant,  who  was  the  owner  of  the  lot  of  land 
in  controversy  at  the  time  of  the  rendition  of  the  ver- 
dict, that  Wooten  had  been  adjudged  a  bankrupt,  that 
several  years  before  Wooten  became  a  bankrupt  he 
sold  the  land  to  Jones,  the  claimant,  who  went  into 
possession  of  it;  that  the  judgment  was  a  valid  lien  on 
the  land  at  the  time  Wooten  became  a  bankrupt ;  that 
this  property  was  not  included  in  Wooten's  schedule; 
that  this  debt  was  not  proved  in  the  Bankrupt  Coort, 
and  that  Wootcn's  estate  paid  no  dividend:  Sdi, 
that,  upon  the  foregoing  statement  of  &cts,  the  lieaof 
the  judgment  creditor  upon  the  land,  under  the  lafff 
of  this  State,  was  not  defeated  by  the  bankruptcy  of 
Wooten,  and  that  Jones,  the  claimant,  could  notpiead 
Wooten's  certificate  of  discharge  in  bankruptcy  against , 
the  judgment  creditor,  and,  thereby,  defeat  hisjadg- 
ment  lien  upon  the  land,  which  was  a  good  and  valid 
lien  thereon,  under  the  laws  of  this  State,  being  aote- 
rior  to  the  time  at  which  Wooten  was  declared  a  bank* 
rupt ;  that,  by  the  20th  section  of  the  Bankrupt  Act, 
the  judgment  creditor,  having  a  valid  lienopon  the 
land,  was  not  bound  to  prove  his  debt,  secured  by  Un 
lien,  to  the  extent  of  the  value  thereof  in  die  Bankpi. 
rupt  Court.    Jones  vs.  Ldlyett  &  Smith......... ^ 

2.  The  Judge  of  the  Superior  Court  has  no  power  If 
rule,  in  vacation,  to  compel  an  assignee  ia  bankro]il^ 
to  turn  over  to  a  Sheriff  of  a  State  Court  proper^ « 
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a  bankrupt,  which  was  in  the  possession  of  the  bank- 
rapt  when  the  assignee  took  the  control  of  it,  but 
which,  it  is  claimed,  had  been  levied  upon  by  the  she- 
riff by  virtue  of  a  fi.  fa.  issued  from  a  judgment  of 
the  State  Court,  by  which  the  defendant  in  the  fi,  fa. 
was  declared  a  bankrupt.  Under  such  a  state  of  facts 
the  sheriff's  remedy  was  by  action  of  trover,  or  by  a  , 
proper  proceeding  in  the  Bankrupt  Court,  which  has 
jurisdiction  over  the  assignee.     Hill  vs.  Fleming 662 

.  When  the  husband  refused  to  take  the  benefit  of  the 
Homestead  Act,  and  the  wife  filed  her  petition  and 
schedule  in  the  Court  of  Ordinary,  praying  to  be  al- 
lowed the  property  exempt,  for  the  use  of  the  family, 
and  before  the  order,  allowing  her  the  property  ex- 
empt, had  passed  in  the  Court  of  Ordinary,  the  hus- 
band was  adjudged  a  bankrupt,  and  the  property  in- 
cluded in  the  wife's  schedule  was  afterwards  sold  by 
the  assignee  in  bankruptcy  :  Hddy  that  the  wife  can- 
not recover  the  property,  by  possessory  warrant,  from 
the  purchaser  at  the  sale  made  by  the  assignee  in  bank- 
ruptcy.    Bryan  vs.  Whitsett 715 

BILL  OF  EXCEPTIONS. 

,  An  order  of  the  Judge  of  the  Superior  Court,  di- 
recting process  to  issue  far  the  seizure  and  sale  of 
property  claimed  to  be  subject  to  a  lien,  under  what 
is  called  ''the  steamboat  law,"  is  not  such  a  judgment 
or  decision  of  the  Judge  as  may  be  excepted  to,  and 
brought  as  a  bill  of  exceptions,  to  this  Court.  Bowen 
va.  Q>ok 27 

.  It  is  the  duty  of  the  Judge,  if  he  is  satisfied  there  is 
a  bona  fide  intention  to  except  to  his  judgment,  so  to 
mould  his  order  as  that  the  excepting  party  may  have 
a  reasonable  time  to  file  his  bill  of  exceptions,  and 
obtain  a  supercedeaa  before  the  stahLS  of  the  case  can 
be  materially  changed.    Crawford  et  al.  vs.  Boas  et  al,     44 

.  Where  the  attorneys  of  the  parties  in  the  Court  be- 
low, agreed  upon  the  statement  of  fisicts,  upon  which 
the  Court  below  made  its  decision,  but  no  bill  of  ex- 
ceptions was  ever  presented  to,  or  signed  and  certified 
by  the  presiding  Judge,  as  required  by  the  4193  sec- 
tion of  the  Code:  ITdd,  that  the  case  was  not  properly 
before  this  Court  upon  a  writ  of  error,  as  required  by 
law,  and  that  it  could  not  be  heard  to  correct  the 
errors,  which  it  was  agreed  by  counsel  the  Court  be- 
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low  had  committed ;  unless  the  same  had  been  dalj 
sanctioned  and  certified  by  the  presiding  Judge,  be- 
fore whom  the  case  was  tried.     Brown  V8,  Happ 

4.  The  240th  section  of  the  Code,  which  provides  for 
the  selection  of  a  practicing  attorney  of  the  Court,  to 
preside  in  cases  in  which  the  Judge  of  the  Superior 
Court  is  disqualified,  and  authorizes  such  attorney 
selected  by  the  parties  litigant,  to  exercise  all  the 
/unctions  of  a  Judge  in  that  case,  is  not  a  violation  of 
either  the  letter  or  the  spirit  of  the  Constitution  of 
this  State,  and  that  a  writ  of  error  will  lie  from  this 
Court  to  correct  such  errors  as  may  be  committed  by 
that  pro  tempore  Judge  holding  the  Superior  Coart 
in  a  case  in  which  the  Judge  of  the  Circuit  is  an  in- 
terested party.  Browk,  C.  J.,  dissenting.  Hender- 
8onv8.  Pope 3< 

See  pages  11,  526,  558. 
^^  BtUea  29  and  30,  Appendix. 

BILL.     See  Promissory  Note.    See  Days  of  Grace, 

BILL  OF  REVIEW.    See  New  Trial,  22,  23. 

BURDEN  OF  PROOF. 

1.  In  an  issue  formed  to  try  the  genuineness  of  a  re- 
corded deed  proposed  to  be  read  in  evidence,  to  repel 
which  the  opposite  party  had  made  the  affidavit  re- 
quired by  section  2674  of  the  Code,  the  burden  of 
proof  is  upon  the  party  asserting  the  genuineness  of 
the  deed,  and  the  fact  that  it  is  recorded  does  ooft 
change  the  onus.    Hanks  vs.  Phillips f 

2.  When  in  an  application  for  dower,  the  administrator 
of  the  husband  denies  the  widow's  right  to  dower  in 
a  particular  tract  of  land,  and  set^  up  title  in  himself 
adversely  to  his  intestate,  it  is  sufficient,  in  order  to 
cast  the  onus  of  proving  title  on  the  administrator, 
for  the  widow  to  show  that  she  is  the  widow,  and  that 
her  husband  died  in  possession  of  the  premises.  M^ 
Cullers  vs.  Haines W 

CARRIERS.     See  Oommon-^Carriers. 

CESTUI  QUE  TRUST. 

See  Administrators  and  Executors. 
"   Trusts  and  Trustees. 
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Mayor  OP  Columbus  vs.  Gcbtchiws. 7th  Ga.  R., 

MoElvin  vs.  The  State 80th 

Merger  vs.  Newsom 23rd 

Miller  vs.  Campbell 88th 

MoBLEY  et  aLj  vs.  Mobley 9th 

Moore  vs.  Harian 87th 

Neal  vs.  Lamar 18th 

Parker  vs.  Beeman ....28th 

Pope  vs.  Hayes 80th 

Rodgers  vs.  Evans 8th 

Rockwell  vs.  Procter 89th 

SaSSEEN  &  WhITAKER  vs.  CliARK 87th 

Sharp  &  Brown  vs.  Loyless 89th 

Shewmake  et  aLf  vs.  Ez'rs  of  Jones 87th 

Shine  vs.  Redwine  et  ux 80th 

Shorter  vs.  Cobb 89th 

Smith  vs.  Beck  et  al * 40th 

Smith  vs.  Granberry 39th 

Smith's  Adm'r  vs.  Bryan 84th 

So.  Ca.  R.  R.  Co.  vs.  Moore  &  Philpot..  28th 

So.  Express  Co.  vs.  Newby 86th 

So.  Express  Co.  vs.  Purcell. 87th 

Starr  vs.  Barton 84th 

State  vs.  Dickson.. 88th 

Stewart  vs.  Grimes 

Stroup  vs.  Sullivan  k  Black 2nd 

Taylor  vs.  Smith 4th 

Taylor  &  Co.  vs.  Collier 26th 

The  Mayor  of  Columbus  vs.  GcBTCHiNS...7th 

The  State  vs.  Dickson 38th 

Vason  vs.  The  City  C.  op  Augusta 88th 

Vischer  vs.  M.  T.  R.  R.  Co 34th 

Walton  vs.  Bithune 87th 

White  vs.  Hart  &  Davis 89th 

Wilder  vs.  Lumpkin 4th 

Wiley.  Parish  &  Co.,  vs.  Eei^ey,  Hal-  \  g., 

STEAD  &  Co J 

WiLHELM  vs.  Noble,  Brothers  &  Co 86th 

Worthy  et  al,,  vs.  Johnson  et  al 8th 

CERTAINTY.    S^  Pleading,  2,  3,  4,  6. 

CHARGE  OF  THE  COURT. 

1  The  charge  of  the  Court,  under  the  facts  of  this  case, 
was  not  error.     Collier  vs.  The  State ^ 

2.  Under  section  3183  of  the  Code,  it  is  error  for  the 
Judge,  in  his  charge  to  the  jury,  to  express  or  intir 
mate  an  opinion  as  to  what  has  or  haa  not  been  proved, 
and  it  is  the  duty  of  this  Court  to  grant  a  new  trill 
when  such  error  is  committed,  whether,  in  itsopinjoii 
substantial  justice  has  or  has  not  been  done  oy  ths 
verdict.  The  statute,  which  is  imperative  and  fflOflt 
be  obeyed,  denies  to  the  Supreme  Court  the  diacredoi 
in  this  matter  in  sustaining  a  verdict  rendered  id  aft* 
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oordance  with  the  justice  of  the  case,  which  it  has  in 
other  cases  of  immaterial  errors  in  the  charge  of  the 
Judge  io  the  Court  below.    Phillips  vs.  WUliama 697 

3.  It  is  error  in  the  Court  to  instruct  the  jury  that  the 
witness  who  has  the  most  interest  in  noticing  and  re- 
membering the  facts  about  which  he  testifies,  is  to  be 
preferred.     Ibid. 


CHECKS. 


See  Days  of  Grace. 
"    Promissory  Notes. 


CLERKS  OF  SUPERIOR  COURTS. 
See  Rule  29,  Appendix. 

COMMON-CARRIERS. 

1.  When  a  person,  desiring  to  ship  cotton,  soon  after  the 
termination  of  the  war,  when  the  Western  and  Atlan- 
tic Railroad  had  but  little  rolline  stock,  and  refused 
to  ship  except  upon  contracts  limiting  its  liability,  and 
the  agents  of  the  connecting  line,  knowing  the  facts, 
had  the  same  kind  of  receipts,  containing  a  contract 
to  limit  liability,  which  were  used  by  the  Western  and 
Atlantic  Railroad,  and  said  agents  were  also  the  agents 
of  the  shipper,  who  procured  a  blank  receipt  from 
them  and  filled  it  up  himself,  and  carried  it  to  the  de- 
pot agent  of  said  road,  and  got  him  to  sign  the  receipt 
as  prepared  by  the  shipper,  and  to  ship  thie  cotton : 
Hdd,  that  this  was  an  express  contract  by  which  the 
shipper  as  well  as  the  road  is  bound,  as  both  parties 
had  a  fair  opportunity  to  understand  its  terms,  when 
it  was  enter^  into  by  them,  and  both  acted  upon  it 
and  agreed  to  be  bound  by  it.  Wailace,  superinten- 
dent, vs.  Matthews 617 

2.  A  common-carrier  cannot  dispute  the  title  of  the  per- 
son delivering  the  goods  for  shipment  by  setting  up 
adverse  title  in  himself,  or  in  third  persons,  which  is 
not  being  enforced  against  him.    Ibid. 

3.  When  freight  received  by  one  railroad  is  to  be  car- 
ried over  oonnectine  roads,  in  the  car  on  which  it  is 
shipped,  without  being  trans-shipped  to  the  cars  of  the 
connecting  road,  the  liability  of  the  connecting  road 
does  not  conimence  till  the  cai^  are  delivered  to  and 
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reoeived  by  the  latter,  and  the  first  road  is  liable  ta 
the  shipper  till  it  shows  such  deliverj.  The  Eome 
Bailroad  Company  va,  Sloan 63 

4.  If  the  receipt  or  bill  of  lading  were  lost^  and  the  evi- 
dence showed  that  the  cotton  was  shipped  at  Rome, 
and  consigned  to  Augusta,  and  was  burnt  at  Kings- 
ton, where  the  Rome  road  connects  with  the  Western 
and  Atlantic  Railroad,  it  is  not  sufficient  cause  for  a 
new  trial,  that  the  Court  charged  the  jury  that  the 
Rome  road  might  bind  itself  to  carry  the  cotton  be- 
yond its  terminus,  but  that  such  contract  would  not 
be  presumed  and  it  must  be  shown  by  proof,  that 
there  was  an  express  contract  to  carry  beyond  Kings- 
ton, or  the  Rome  road  would  not  be  liable.     IbicL 

5,  While  the  measure  of  damages  is  the  valuation  of 
the  cotton  at  the  point  of  destination,  the  defendant 
has  no  cause  of  complaint  that  the  proof  is  confined 
to  the  value  of  the  cotton  at  the  point  of  shipment,  or 
the  place  where  it  was  burnt  on  the  line  of  the  road, 
as  goods  are  presumed  to  be  worth  as  much  or  more, 
at  tne  place  of  destination,  than  at  the  point  of  ship- 

.    ment,  till  that  presumption  is  rebutted  by  proof.    A, 

COMPOUNDING  FELONY. 

1.  On  the  trial  of  an  issue  whether  a  promissory  note 
sued  on  is  illegal,  because  given  for  the  compounding 
of  a  felony,  it  is  not  necessary  that  the  defendant  shaU 
prove  that  the  party  charged  was  actually  guilty  of 
the  felony ;  it  is  sufficient,  if  there  be  an  act  done  of 
which  he  is  charged  to  be  guilty,  which  is  prima  fade 
felony.     Chandler  vs.  Johnson  et  aX, 85 

2.  An  offisnse  which  may,  in  the  discretion  of  the  Court, 
be  punished  by  confinement  in  the  penitentiary,  is  so 
far  a  felony,  that  compounding  of  it  is  ill^al.  Ibid. 

3.  Although  one  may  legally  take  a  promissory  note  as 
compensation  for  a  personal  injury,  yet,  if  the  injury 
was  a  crime,  such  as  by  our  law  the  parties  cannot 
settle  between  themselves,  and  if  there  be  any  attempt, 
by  giving  the  note,  to  suppress  a  prosecution  for  the 
offense,  it  vitiates  the  whole  agreement,  even  though 
the  note  be  for  less  than  the  actual  damages  receiv^. 
Ibid. 
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CONDITIONS  AND  COVENANTS  IN  DEEDS, 

When  a  deed  was  executed  and  delivered,  conveyiDg  an 
unconditional  fee  simple  title  to  a  tract  of  land,  which 
contained  the  following  words :  "  It  being  expressly 
understood  by  the  parties  that  the  said  tract  or  parcel  of . 
land  is  not  to  be  put  to  any  other  use  than  that  of  a 
depot  square,  and  that  no  business  or  improvements  are 
to  be  put  on  the  said  tract  but  that  which  is  immedi- 
ately connected  with  the  Western  and  Atlantic  Bail- 
road  :''  Held,  that  these  words  in  the  deed  were  words 
of  covenant,  and  not  words  of  condition,  and  that  the 
plaintiff's  remedy  for  a  breach  thereof  was  an  action 
thereon  for  damages,  and  not  ei  forfeiture  of  the  estate, 
for  condition  broken.  Doeexdem,,  Thornton  vs.  Tram- 
meletal. 202 

CONFLICT  OF  JURISDICTION. 

The  Judge  of  the  Superior  Courts  has  no  power  by  rule, 
in  vacation,  to  compel  an  assignee  in  bankruptcy  to 
turn  over  to  a  Sheriff  of  a  State  Court  property  of  the 
bankrupt,  which  was  in  the  possession  of  the  bank- 
rupt when  the  assignee  took  control  of  it,  but  which, 
it  IS  claimed,  had  been  levied  upon  by  the  sheriff  by 
virtue  of  a^./a.  issued  from  a  judgment  of  the  State 
Court,  older  than  the  judgment  in  the  Bankrupt  Court, 
by  which  the  defendant  in  the  fi.  fa.  was  declared  a 
rankrupt.  Under  such  a  state  of  facts  the  sheriff's 
remedy  was  by  action  of  trover,  or  by  a  proper  pro- 
ceeding in  the  Bankrupt  Court,  which  has  jurisdiction 
over  the  assignee.  Hill  vs.  Fleming 662 

CONFEDERATE  TREASURY  NOTES. 

1.  A  suit  had  been  instituted  on  a  note  made  prior  to 
the  late  war,  and  judgment  was  obtained  at  the  Sep- 
tember term  of  the  Court  in  1863,  and  an  execution 
issued  thereon,  returnable  to  the  next  term  of  the 
Court,  and  was  placed  in  the  hands  of  the  sheriff  for 
collection,  and  the  defendant  paid  to  the  sheriff  the 
full  amount  of  said  fi.  fa.  in  Confederate  Treasury 
notes,  which  were  received  and  receipted  for  by  the 
sheriff,  in  fu}l  satisfaction  of  the  same.  It  also  ap- 
pears in  the  record  that  the  defendant,  making  such 
payment,  had  collected  the  money  so  paid  to  the 
sheriff,  by  suits  instituted  by  him  on  the  notes  due 
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received  bj  the  latter,  and  the  first  road  is  liable  to 
the  shipper  till  it  shows  such  delivery.  The  JRonu 
Bailroad  Company  vs.  Sloan 63< 

4.  If  the  receipt  or  bill  of  lading  were  lost^  and  the  evi- 
dence showed  that  the  cotton  was  shipped  at  Rome, 
and  consigned  to  Augusta,  and  was  burnt  at  Kings- 
ton, where  the  Rome  road  connects  with  the  Western 
and  Atlantic  Railroad,  it  is  not  sufficient  cause  for  a 
new  trial;  that  the  Court  charged  the  jury  that  the 
Rome  road  might  bind  itself  to  carry  the  cotton  be- 
yond its  terminus,  but  that  such  contract  would  not 
be  presumed  and  it  must  be  shown  by  proof,  that 
there  was  an  express  contract  to  carry  beyond  Kings- 
ton, or  the  Rome  road  would  not  be  liable.     Ibid. 

5.  While  the  measure  of  damages  is  the  valuation  of 
the  cotton  at  the  point  of  destination,  the  defendant 
has  no  cause  of  complaint  that  the  proof  is  confined 
to  the  value  of  the  cotton  at  the  point  of  shipment,  or 
the  place  where  it  was  burnt  on  the  line  of  the  road, 
as  eoods  are  presumed  to  be  worth  as  much  or  more, 
at  the  place  of  destination,  than  at  the  point  of  ^ip- 

.    ment,  till  that  presumption  is  rebutted  by  proof.    A 

COMPOUNDING  FELONY. 

1.  On  the  trial  of  an  issue  whether  a  promissory  note 
sued  on  is  illegal,  because  given  for  the  compoundio£ 
of  a  felony,  it  is  not  necessary  that  the  defendant  shall 
prove  that  the  party  charged  was  actually  guilty  of 
the  felony ;  it  is  sufficient,  if  there  be  an  act  done  of 
which  he  is  charged  to  be  guilty,  which  is  prima  faeie 
felony.     Chandler  vs,  Johnson  et  al, 85 

2.  An  ofiense  which  may,  in  the  discretion  of  the  Coart, 
be  punished  by  confinement  in  the  penitentiary,  is  so 
far  a  felony,  that  compounding  of  it  is  ill^al.  Ibid, 

3.  Although  one  may  legally  take  a  promissory  note  as 
compensation  for  a  personal  injury,  yet,  if  theinjarjr 
was  a  crime,  such  as  by  our  law  the  parties  cannii 
settle  between  themselves,  and  if  there  be  any  attempt, 
by  giving  the  note,  to  suppress  a  prosecution  forntt 
ofiense,  it  vitiates  the  whole  agreement,  even  thoogk 
the  note  be  for  less  than  the  actual  damages  reoeivea. 
Ibid. 
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ONDITIONS  AND  COVENANTS  IN  DEEDS. 

3n  a  deed  was  executed  and  delivered,  conveyiDg  an 
loonditional  fee  simple  title  to  a  tract  of  land,  which 
ntained  the  following  words :    *'  It  being  expressly 
iderstood  by  the  parties  that  the  said  tract  or  parcel  of . 
ad  is  not  to  be  put  to  any  other  use  than  that  of  a 
pot  square,  and  that  no  business  or  improvements  are 
De  put  on  the  said  tract  but  that  which  is  immedi- 
dy  connected  with  the  Western  and  Atlantic  Bail- 
id  'J'  Held,  that  these  words  in  the  deed  were  words 
covenant^  and  not  words  of  oonditwn,  and  that  the 
liotiff's  remedy  for  a  breach  thereof  was  an  action 
areon  for  damageSf  and  not  Vk  forfeiture  of  the  estate, 
condition  broken.  Iheexdern.f  Thornton  vs.  Tram- 
\etal. 202 

CONFLICT  OF  JURISDICTION. 

ndge  of  the  Superior  Courts  has  no  power  by  rule, 
vacation,  to  compel  an  assignee  in  bankruptcy  to 
1  over  to  a  Sheriff  of  a  State  Court  property  of  the 
krupt,  which  was  in  the  possession  of  the  bank- 
t  when  the  assignee  took  control  of  it,  but  which, 
claimed,  had  been  levied  upon  by  the  sheriff  by 
De  of  aj!./a.  issued  from  a  judgment  of  the  State 
It,  older  than  the  judgment  in  the  Bankrupt  Court, 
rhich  the  defendant  in  the  fi,  fa.  was  declared  a 
erupt.     Under  such  a  state  of  facts  the  sheriff's 
jdy  was  by  action  of  trover,  or  by  a  proper  pro- 
log in  the  Bankrupt  Court,  which  has  jurisdiction 
-the  assignee.  HiU  vs.  Fleming 662 

CONFEDERATE  TREASURY  NOTES. 

Dit  had  been  instituted  on  a  note  made  prior  to 
jate  war,  and  judgment  was  obtained  at  the  Sep- 
er  term  of  the  Court  in  1863,  and  an  execution 
1  thereon,  returnable  to  the  next  term  of  the 
i,  and  was  placed  in  the  hands  of  the  sheriff  for 
j^on,  and  the  defendant  paid  to  the  sheriff  the 
lount  of  said  fi.  fa.  in  Confederate  Treasury 

which  were  received  and  receipted  for  by  the 
in  full  satisfaction  of  the  same.    It  also  ap- 

in  the  record  that  the  defendant,  making  such 

rity  had  collected   the  money  so  paid  to  the 
by  suits  instituted  by  him  on  the  notes  due 
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him,  made  prior  to  the  war,  for  the  express  purpose 
of  paying  off  said  plaintiff's  judgment  and  JLfa.  A 
motion  was  made  in  the  Court  below  to  vacate  and  set 
aside  the  payment  and  satisfaction  of  the^./a.  and 
judgment  by  the  sheriff,  on  the  ground  that  the  Con- 
federate Treasury  notes,  in  which  the  payment  was 
made  by  the  defendant  and  received  by  the  sheriff, 
had  greatly  depreciated  in  value  at  the  time  of  pay- 
ment, which  motion  was  allowed  by  the  Court:  Held, 
that  a  bona  fide  payment  of  an  execution  by  a  defen- 
dant to  the  sheriff,  in  Confederate  Treasury  notes,  the 
only  currency  in  circulation  as  money  at  the  time  of 
sucn  payment,  as  between  citizens  of  this  State,  in  the 
absence  of  any  notice  not  to  receive  such  currency^  was, 
under  the  then  existing  laws  of  this  State,  such  a 
payment  as  will  protect  the  defendant,  and  that  it 
was  error  in  the  Court  below  to  order  the  entry  of 
satisfaction  on  said  judgment  and  the  fi.  fa,  to  be 
vacated  upon  the  statement  of  facts  contained  in  this 
record.     Boyd  vs.  Sales 72 

2.  A  guardian,  who  acted  in  good  faith,  and  received 
Confederate  Treasury  notes  in  payment  of  debts  due 
his  wards,  at  a  time  when  prudent  men  generally  re- 
ceived them  in  payment  of  all  debts  due,  acted  under 
color  of  law,  and  is  protected  by  the  Act  of  1866  and 
the  Ordinances  of  the  Conventions  of  1865  and  1868. 
And  if  he  loaned  out  the  funds  so  received  prior  to 
1st  January,  1863,  upon  what  was,  at  the  time,  good 
security,  and  they  were  aflerwards  lost  by  the  results 
of  the  war,  he  is  not  liable.  Broum  vs.  Wright  aid 
wife  etal ^ 

3.  When  a  widow  elected  to  waive  her  dower,  and  allow 
the  land  to  be  sold,  and  to  take  a  life-estate  in  one- 
third  of  the  proceeds  of  the  sale,  and  the  administrator 
loaned  the  money,  in  1860,  to  a  person  who  paid  the 
interest  for  the  benefit  of  the  widow,  annually,  till 
1864,  when  he  paid  the  principal  to  the  administrator, 
in  Confederate  money,  which  was  lost  by  the  resalts  of 
the  war,  and,  in  an  action  brought  by  the  widow,  the 
Judge  charged  the  jury  that  the  administrator  was 
not  liable,  if  in  receiving  the  Confederate  moo^i  Im 
acted  in  good  faith  and  as  a  prudent  man  would  l»i?a 
done :  JSeZd,  that  the  charge  was  right,  and  this  Coort 
will  not  set  aside  the  verdict  of  the  jury  rendered  ii 
favor  of  the  administrator  on  this  state  of  fitets.  Jip- 
son  vs.  Patrick • ••01 
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rhe  verdict  will  not  be  set  aside  as  exoessive,  when 
le  value  of  the  cotton  at  the  time  of  shipment  was 
roved  in  Confederate  money  only,  without  proving 
le  value  of  the  Confederate  money  but  it  was  shown 
>  have  been  received  at  par,  in  payment  of  debts,  and 
lat  land  could  then  be  purohasea  with  it,  almost  as 
)W  as  it  could  at  other  times  in  lawful  money,  and  the 
srdict  was  for  a  much  smaller  sum  than  the  cotton 
as  proved  to  have  been  worth  in  Confederate  money 
hen  shipped.     The  Borne  B,  B.  Oo.,  vs.  Sloan 636 

(There  the  administrator  had  made  his  return,  and 
B  guardian  of  minor  legatees  filed  objections  to  it, 
id  charged  mismanagement  and  unfairness  in  the  re- 
nt, in  this,  that  the  administrator  credited  himself 
1th  Confederate  bonds,  in  which  he  had  invested 
mfederate  notes  received  before  the  passage  of  the 
3t  of  the  Legislature,  authorizing  administrators  to 
3eive  Confederate  Treasury  notes,  and  the  Ordinary 
ed  the  administrator  to  answer  to  the  charge,  and 
came  into  the  Court  of  Ordinary  and  made  his 
dwing,  and  the  Court  of  Ordinary,  on  the  hearing, 
ised  an  order  that  said  return  be  disallowed  and 
it  the  administrator   be  required  immediately  to 
Ice  another  return,  including  in  said  return  good 
tency  instead  of  the  Confederate  currency,  and  no 
ileal  was  taken  from  this  judgment  of  the  Court  of 
binary:  Held,  that  it  became  conclusive  as  to  the 
nt  in  issue,  and  the  administrator  will  not  be  heard 
let  up  the  same  item  for  loss  of  Confederate  cur- 
by  in  the  subsequent  return  which  he  is  required 
Aake.     If  the  judgment  of  the  Court  on  his  first 
im  was  erroneous,  and  he  was  unwilling  to  be 
md  by  it,  he  should  have  appealed  from  it.    Hav- 
:  failed  to  do  so,  he  cannot  now  be  heard  ^to  contro- 
I  its  correctness.  Baber  and  wife  vs.  WoodSy  admW.  643 

^  CONSTITUTIONAL  LAW. 

It 

^n  a  trial  was  had  in  the  County-Court  of  Sumter 
kty,  and  a  verdict  for  the  plaintifi^,  on  the  20th 
July,  1868,  and  a  judgment  Vas  entered  there- 
the  22d  of  July,  1868,  and  a  motion  having 
made  in  the  Court  below,  to  set  aside  said  ver- 
id  judgment,  on  the  ground  that,  on  the  days 
Verdict  and  judgment  purport  to  have  been  ren- 
and  entered,  the  County-Court  was  abolislied  by 
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the  Constitution  of  1868,  which  motion  was  allowed 
by  the  Court,  setting  aside  both  the  verdict  and  the 
judgment :  SMy  that,  under  the  Reconstruction  Acts 
of  Congress,  the  State  of  Georgia  had  fuUy  complied 

•  with  the  terms  thereof,  ratified  the  Fourteenth  Amend* 
ment  of  the  Constitution  of  the  United  States,  and 

'  assented  to  the  fundamental  condition  imposed  on  her 
by  the  Act  of  Congress,  passed  on  the  25th  Jaoe, 
1868.  And,  therefore,  the  Constitution  of  the  State 
of  Greorgia,  amended  by  Congress,  as  provided  in  the 
11th  paragraph  of  the  11th  article  thereof,  took  effect, 
and  was  practically  in  operation  from  the  21st  day  of 
July,  1868:  J9^(f,  also,  that  all  unfinished  business 
in  the  County-Court  at  the  time  of  the  abolishment 
thereof  by  the  Constitution,  was  transferred  to  the  Su- 
perior Court,  by  the  7th  section  of  the  11th  article  of 
the  State  Constitution,  and  that  it  was  the  duty  of  the 
Superior  Court  to  have  o|^dered  a  judgment  to  have 
been  entered  on  the  verdict  rendered  in  the  County- 
Court,  on  the  20th  July,  1868,  unless  some  good  and 
8u£Bicient  cause  was  shown,  other  than  the  abolish- 
ment of  the  County-Court  on  the  21st  day  of  Joly, 
1868.     Foster  vs.  Daniels 39 

2.  The  second  section  of  the  7th  article  of  the  Consti- 
tution of  this  State,  as  well  as  the  Act  of  1866,  has 
changed  the  relation  which  married  women  bear  to 
their  husbands,  so  far  as  their  estates  are  concerned, 
and  vests  in  them  all  property  of  which  they  may  be 
possessed  at  the  time  of  marriage  contracted  since  the 
adoption  of  the  Constitution,  and  all  property  given 
to,  inherited,  or  acquired  by  them  since  that  data 
Huff  vs.  Wright 41 

3.  It  is  not  necessary  to  the  adjudication  of  this  case,  for 
this  Court  to  decide  whether  the  fifth  section  of  the 
Act  granting  the  aid  of  the  State  to  the  Air-line  Bail- 
road  Company,  when  applied  to  any  other  companyi 
is  constitutional  or  not.  Said  section,  if  oonstitn- 
tional,  does  not  confer  upon  any  citizen  or  tax  payer 
of  this  State  any  right  to  institute  any  suit,  or  to  file 
any  bill  in  any  Court  of  this  State,  to  mquire  into  the 
conduct  of  the  Legislature  in  the  passage  of  any  Aoi 
or  resolution  on  the  subject  of  State  aid,  or  into  the 
conducts  of  the  Executive  in  issuing  the  bonds  of  the 
State,  as  both  are  responsible  to  the  people  alone,  and 
not  to  the  Courts ;  or  to  inquire  whether  the  oompany 
has  complied  with  the  terms  of  the  Act  granting  State 
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id,  or  whether  the  necessary  sabscriptions  have  been 
lade,  or  to  intermeddle  in  any  way  in  the  affairs  of 
ie  company  farther  than  U  necessary  to  the  investi- 
ation  of  the  single  Question,  whether  the  company 
as  sold  the  bonds  enaorsed  by  the  State  for  less  than 
inety  cents  in  the  dollar ;  and  in  case  of  such  a  bill 
Jed  by  a  citizen  or  tax  payer,  the  Court  should  con- 
ne  the  investigation  to  that  issue  alone.  Jones  et 
Lf  V8.  M(2oon  &  Brtmswick  R.  JR.  Co 138 

Che  Courts  of  Greorgia,  organized  under  the  Consti- 

ition  of  1868,  have  no  jurisdiction  or  authority  to 

y,  or  give  judgment  on,  or  enforce,  any  debt,  the 

>nsideration  of  which  was  a  slave  or  slaves,  or  the 

re  thereof.     Wabner,  J.,  dissenting.     Shorter  vs. 

obb  et  at , 285 

liUe  V8.  HaH  et  al 306 

f 

'he  Code  of  Georgia,  adopted  by  the  new  Constitu- 
«,  forever  prohibits  the  marriage  relation  between 
lite  persons  and  persons  of  African  descent,  and  de- 
ires  such  marriages  null  and  void.    This  section  of 
9  Code  is  not  repealed  by,  nor  is  it  inconsistent  with, 
It  part  of  the  Constitution  which  declares  that  ''the 
nai  status  of  the  citizen  shall  never  be  the  subject  of 
jslation.'^    That  clause  of  the  Constitution  abso- 
ely  denies  to  the  Legislature  the  power  to  pass  laws 
future  regulating  the  social  status^  or  compelling 
I  two  races  to  unite  in  social  intercourse.    As  the 
rs  then  in  existence  allowed  churches,  for  instance, 
determine  for  themselves  who  should  occupy  their 
ts,  and  where  they  should  sit,  and  permitted  rail- 
i  and  steamboat  companies,  and  hotel-keepers  to 
sify  and  assign  places  to  those  using  their  accom- 
lations,  according  to  social  status  and  grade,  as 
f  might  think  proper,  the  Constitution  puts  it  he- 
ld the  power  of  the  Legislature  ever  to  enact  any 
.eompelling  them  to  make  different  classifications, 
io  group  together  in  social  intercourse  those  who 
|ot  recognize  each  other  as  social  equals.     As  the 
il  relations  of  citizens  are  not  the  proper  subjects 
;islation,  the  Constitution  has  wisely  put  the 
at  rest,  by  denying  to  the  Legislature  the 
to  repeal  or  enact  laws  on  that  subject.     (See 
of  McCay,. J.,  as  to  the  Constitutional  point.) 
w.  The  State 321 

240th  section  of  the  Code,  which  provides  for 
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the  selection  of  a  practicing  attorney  of  the  Court,  to 
preside  in  cases  in  which  the  Judge  of  the  Superior 
Court  is  disqualified,  and  authorizes  such  attorney  se- 
lected by  the  parties  litigant,  to  exercise  aU  the  funo" 
tions  of  a  Judge  in  that  case,  is  not  a  violation  of 
either  the  letter  or  the  spirit  of  the  Constitution  of 
this  State,  and  that  a  writ  of  error  will  lie  from  this 
Court  to  correct  such  errors  as  may  be  comtnitted  by 
that  pro  tempore  Judge  holding  the  Superior  Coart 
in  a  case  in  which  (he  Judge  of  the  Circuit  is  an  in- 
terested party.  Brown,  C.  J.,  dissenting  as  to  this. 
Henderson  V8.  Pope...,. 361 

7.  Homestead  and  Exemption  laws,  when  made  in  good 
faith,  to  secure  to  the  family  of  insolvent  debtors  a 
reasonable  means  of  subsistence  from  the  debtor's  pro- 
perty, do  not,^even  though  retroactive,  fall  within  the 
prohibition  of  article  10  section  1  of  the  Constitution 
of  the  United  States,  declaring  that  no  State  shall  pass 
any  law  impairing  the  obligation  of  a  contract.  Wab- 
NER,  J.,  dissenting.     Shraeman  vs.  Downer 425 

8.  The  Constitution  of  the  United  States  does  not  pro- 
hibit a  State  from  divesting  a  vested  right,  except 
when  that  right  is  vested  by  virtue  of,  and  under  a 
contract  of  the  parties.     Ibid. 

9.  A  creditor  under  an  ordinary  contract  requires  no  ves- 
ted right  in  the  property  of  his  debtor,  and  it  is  within 
the  power  of  a  State  to  declare  which  of  the  claimants 
against  an  insolvent  debtor,  a  stranger  or  his  wife  and 
family,  who,  by  law,  have  a  legal  right  to  a  support 
from  him,  shall  have  preference.     Ibid. 

10.  The  condition  of  this  State  in  the  formation  and 
adoption  of  the  Constitution  of  1868  was  anomalous, 
and  it  was  competent  for  the  Convention  and  the  peo- 
ple, with  the  express  consent  of  the  United  States,  to 
adopt,  as  a  part  of  the  Constitution,  the  article  th^e- 
in  providing  for  a  homestead,  or  any  other  provision 
designed  to  adjust  the  evils  and  inequalities  produced 
by  the  ravages  of  the  war,  and  the  emanoipttion  of 
the  slaves ;  such  provisions  stand  upon  the  footing  of 
a  compact  between  the  State  and  the  United  States,  at 
the  close  of  the  war,  in  adjustment  of  the  ineqnalitMi ' 
produced  between  individuals  by  the  settlement  im- 
posed upon  the  people  by  the  United  States  Hm 
Constitution  of  1868  was  made  for  a  people  without 
civil  government,  and  no  Court  established  by  that* 
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whoi  the  defendant's  counsel  in  bankruptcy,  with  the 
assent  of  the  defendant,  took  possession  of  said  four 
bales  of  cotton,  for  his  fees  to  take  the  defendant 
through  the  Bankrupt  Court,  and  had  sold  the  same: 
Sddf  that  this  Court  will  not  control  the  discretion 
of  the  Court  below  upon  the  state  of  facts  disclosed  by 
the  record,  in  holding  that  the  defendant  had  violated 
the  injunction,  and  was  in  contempt  of  the  order  and 
process  of  the  Court.    Smith  vs.Gook 191 

CONTINUANCE. 

1.  When  there  was  a  motion  for  alimony,  pending  a  bill 
for  divorce,  and  the  defendant  in  the  motion  moved  to 
continue,  showing  that  a  material  witness  was  absent, 
without  his  consent,  who  lived  in  the  county,  and  had 
been  subpcened,  etc.,  it  was  error  in  the  Court  to  re- 
fuse the  continuance,  on  the  ground  that  the  granting 
of  alimony  was  wholly  in  the  discretion  of  the  Court 
and  that  there  was  no  necessity  for  the  presence  of  all 

the  witnesses.     Wardlaw  vs.  Wardlaw 53 

2.  A  suit  was  instituted  in  the  county  of  Early  against 
L.  and  P.,  alleging  they  were  partners,  L.  residing  in 
the  county  of  Clarke ;  and  a  short  time  before  the 
session  of  the  Court  in  Early,  at  which  the  case  was 
tried,  P.  died.  The  defendant's  counsel  moved  to 
continue  the  case  as  to  L.,  the  alleged  surviving  part- 
ner, upon  the  ground,  that  the  partnership  was  denied, 
and  the  survivor,  L.,  had  relied  upon  the  evidence  of 
P.,  the  decedent,  to  disprove  the  alleged  partnership, 
but  in  consequence  of  the  sudden  and  unexpected 
death  of  P.,  there  had  not  been  time  to  procure  the 
evidence  of  L.,  the  other  partner,  who  lived  in  the 
county  of  Clarke,  to  disprove  the  alleged  partnership: 
Hddy  that  the  Court  erred  in  overruling  the  motion 
for  a  continuance  upon  the  showing  made  therefor  as 
stated  in  the  record.    Long  vs.  McDonald 186 

3.  The  granting  or  refusing  a  continuance  is  a  matter 
in  the  sound  discretion  of  the  Court,  and  that  discre- 
tion will  not  be  controlled  by  this  Court,  except  in 
cases  of  manifest  abuse.    StecLdman  vs.  Simmons 691 

CONTACTS. 

1.  Where  the  consideration  of  defendant's  contract  is 
executory,  i.  e,  where  the  plaintiff  is  to  do  some  act, 

Vol.  XXXIX — 49. 
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irUerpretation  by  the  Courts  in  the  construction  thereoC 
(See  opinions  of  Brown,  C.  J.,  and  McCay,  J.)  Kdbf 
vs.  Stephens  et  al, 46 

13.  The  costs  due  clerks  and  sheriffs  in  insolvent  crim- 
inal cases  are  a  debt  against  the  public,  for  which 
payment  is  provided  out  of  the  fines  and  forfeitures 
collected  in  their  respective  counties.     And  an  order 
passed  by  the  Judge  of  the  Superior  Court  in  favor  of 
a  Clerk,  for  an  amount  due  him  in  insolvent  cases  is 
a  judgment  against  the  public  funds  collected  from 
fines  and  forfeitures,  to  be  paid  according  to  the  pri- 
orities established  by  law,  which  cannot  be  attacked 
collaterally.     But  it  may  be  set  aside  if  sufficient 
cause  can  be  shown  against  it,  by  a  proper  proceeding 
for  that  .purpose  instituted  by  the  county,  or  any  one 
else,  whose  interest  is  affected  by  it.    The  L^slatare 
has  power  to  make  other  provisions  for  the  payment 
of  such  sums  as  may  be  due.    It  may  provide  for  the 
payment  of  such  costs  as  are  not  paid  by  fines  and 
forfeitures,  by  the  levy  of  a  tax  upon  the  county  in 
which  the  costs  are  due.     JDuer  vs,  Thweatt,  cufmV....  578 

CONSTRUCTION  OF  CONTRACTS. 

See  Contracts. 

CONSTRUCTION  OF  STATUTES. 

See  Constitutional  Law. 
"   Equity  Pleading  and  Practice^  7. 
"   Relief  Act. 

CONTEMPT. 

When  a  defendant  had  been  enjoined  from  removing  and 
disposing  of  certain  cotton  which  had  been  placed  in 
the  hands  of  a  Receiver  appointed  by  the  0)art^  and 
afterwards  the  defendant  was  declared  a  bankrapty 
and  it  appeared  from  the  evidence  that  the  deftodant 
told  the  agent  of  the  Receiver,  who  had  the  cotton  in 
possession,  that  the  plaintiff's  injunction  bad  been 
settled  or  disposed  of  and  that  he  had  turned  oMr 
four  bales  of  said  cotton  to  his  counsel  in  bankmpiefi 
when,  in  fact,  the  injunction  had  not  been  settled  or  , 
disposed  of,  but  the  complainant  in  the  injunotion  bQl 
was  still  claiming  the  cotton  under  a  mortgi^  Ik 
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hen  the  defendant's  counsel  in  bankruptcy^  with  the 
sent  of  the  defendant,  took  possession  of  said  four 
des  of  cotton,  for  his  fees  to  take  the  defendant 
rough  the  Bankrupt  Court,  and  had  sold  the  same: 
^ddf  that  this  Court  will  not  control  the  discretion 
'the  Court  below  upon  the  state  of  facts  disclosed  by 
e  record,  in  holding  that  the  defendant  had  violated 
e  injunction,  and  was  in  contempt  of  the  order  and 
ocess  of  the  Court.     Smith  V8.  Cook 191 

CONTINUANCE. 

"hen  there  was  a  motion  for  alimony,  pending  a  bill 
'divorce, and  the  defendant  in  the  motion  moved  to 
itinue,  showing  that  a  material  witness  was  absent, 
thout  his  consent,  who  lived  in  the  county,  and  had 
m  subpccncd,  etc.,  it  was  error  in  the  Court  to  re- 
e  the  continuance,  on  the  ground  that  the  granting 
ftlimony  was  wholly  in  the  discretion  of  the  Court 
1  that  there  was  no  necessity  for  the  presence  of  all 
witnesses.     Wardlaw  vs.  Wardlaw 53 

suit  was  instituted  in  the  county  of  Early  against 

and  P.,  alleging  they  were  partners,  L.  residing  in 

county  of  Clarke;  and  a  short  time  before  the 

iion  of  the  Court  in  Early,  at  which  the  case  was 

d,  P.  died.     The  defendant's  counsel  moved  to 

fcinuG  the  case  as  to  L.,  the  alleged  surviving  part- 

,  upon  the  ground,  that  the  partnership  was  denied, 

the  survivor,  L.,  had  relied  upon  the  evidence  of 

the  decedent,  to  disprove  the  alleged  partnership, 

in  consequence  of  the  sudden  and  unexpected 

;h  of  P.,  there  had  not  been  time  to  procure  the 

lence  of  L.,  the  other  partner,  who  liveil  in  the 

ity  of  Clarke,  to  disprove  the  allegetl  partnership: 

i,  that  the  Court  erred  in  overruling  the  motion 

I  continuance  upon  the  showing  made  therefor  as 

id  in  the  record.    Long  vs.  McDonald 186 

»  granting  or  refusing  a  continuance  is  a  matter 
le  sound  discretion  of  the  Court,  and  that  discrc- 
:will  not  be  controlled  by  this  Court,  except  in 
^of  manifest  abuse.     Steadman  vs.  Simmojis 591 

CONTACTS. 

ere  the  consideration  of  defendant's  contract  is 
iftory,  t.  e.  where  the  plaintiiF  is  to  do  some  act, 

OL.   XXXIX — 49. 
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either  before  or  coincident  with  the  act  of  the  defend- 
ant, the  plaintiff  must  aver  and  prove  either  perform- 
ance on  his  party  or  if  the  acts  are,  hy  the  contract,  to 
be  performed  simultaneously^  he  must  prove  a  personal 
request  to  the  defendant  to  perform.  JSruce,  adm^rx, 
V8.  Crews 644 

2.  Ante-nuptial  contracts  in  consideration  of  marriage  to 
be  solemnized,  like  wills,  should  be  liberally  construed 
to  carry  into  effect  the  intention  of  the  parties.  Ardis 
V8.  Printwp  etal 648 

3.  The  rules  of  grammatical  construction  usually  govern, 
but,  to  effectuate  the  intention,  they  may  be  disre- 
garded, and  conjunctions  be  substituted  for  each  other. 
Ibid. 

4.  In  this  case,  the  intended  wife  with  the  consent  of  the 
future  husband,  conveyed  her  property  to  a  trustee, 
for  the  joint  use  and  maintenance  of  Doth  husband 
and  wife,  for  and  during  their  joint  lives,  the  proper- 
ty to  be  under  the  control  and  management  of  the 
husband,  but  not  to  be  in  any  manner  liable  for  his 
contracts,  then  to  the  survivor  for  and  during  his  or 
her  natural  life,  and  in  case  of  the  husband^s  survivor- 
ship, there  being  issue,  to  remain  under  his  manage- 
ment during  his  life,  then  to  vest  in  and  become  the 
property  of  the  child  or  children  of  the  wife,  the  issue 
of  the  marriage,  living  at  the  time  of  the  death  of  said 
survivor.  But  if  there  be  no  issue  of  said  marriage, 
or  if  said  issue  shall  die  in  the  lifetime  of  such  sur- 
vivor, without  leaving  issue  alive  at  the  time  of  the 
death  of  said  survivor,  said  survivor  shall  take  an  ab- 
solute estate  in  said  property.  And  if  the  said  wife 
survive  the  husband  and  marry  again,  and  at  the  time 
of  her  death,  there  be  issue  of  the  present  contem- 
plated marriage,  and  also  issue  of  any  such  subse- 
quent marriage  then  living,  the  issue  of  such  marriage 
snail  take  an  interest  in  said  property  in  the  same 
manner  and  to  the  same  extent,  as  if  it,  or  they,  were 
the  issue  of  the  first  marriage.  And  in  a  subseqaent 
part  of  the  deed  it  is  declared  that,  *^i£cUany  ^uneUiere- 
after  it  shall  be  deemed  advisable  or  necessary  by  said 
husband  and  wife,  or  the  survivor  of  them,  the  said 
trustee,  with  the  written  consent  and  request  of  the 
said  husband  and  wife,  or  the  survivor  of  them,  may 
sell,  exchange  or  otherwise  dispose  of  all  or  anv  part 
of  said  property,  but  the  proceeds  of  such  sale^  es- 
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mge  or  other  dispositioo,  and  the  increase  thereof^ 
dl  be  held  subject  to  the  uses  and  purposes  herein- 
!bre  mentioned/'  After  the  marriage  had  been  sol- 
nized,  the  husband  died,  leaving  no  issue  by  the 
Ee ;  she  afterwards  married  again,  and  had  two  chil- 
m  by  the  last  husband :  Heldy  that  the  scope  and 
rit  of  the  marriage  settlement  embrace  the  children 
the  second  marriage  as  beneficiaries^  though  there 
re  no  children  of  the  first  marriage,  and  that  the 
I8t  was  not  executed  at  the  death  of  the  first  hus- 
ad  ;  but  the  trustee  still  held  the  legal  title  for  the 
fe  during  her  life,  with  contingent  remainder  to 
h  children  as  might  be  the  offspring  of  the  second 
rriage^  which  became  a  vested  remainder  on  the 
th  of  such  child  or  children.     Ibid. 

liile  contracts,  in  general,  in  restraint  of  trade  are 

linst  the   policy  ot  the  law  and  will  not  be  en- 

9ed,  it  is  legal  to  contract  that  one  party,  for  a 

aable  consideration^  will  not,  for  a  time  specified 

lie  contract,  carry  on  a  particular  kind  of  trade,  in 

illage  or  at  a  particular  locality,  and  the  Courts 

I  entertain  an  action  for  damages  for  a  breach  of 

I  contract,  and  it  is  error  in  the  Court  to  dismiss 

plaintiff's  action  on  the  ground  that  the  damages 

poo  remote,  and  that  no  specific  sum  was  agreed 

b  as  stipulated  damages.    Jenkins  va,  Temphs 655 

I  CONVEYANCING.    SeeDeedg. 

S)EPORATIONS.    See  Municipal  CarporcUions. 

\  COSTS. 

\  costs  due  clerks  aad  sheriffs  in  insolvent  crim- 
^cases  are  a  debt  against  the  public,  for  which 

^t  is  provided  out  of  the  fines  and  forfeitures 
I  in  their  respective  counties.  And  an  order 
B  by  the  Judge  of  the  Superior  Court  in  favor 
Clerk,  for  an  amount  due  him  in  insolvent  cases 
^dement  against  the  public  funds  collected  from 
jmd  forfeitures,  to  be  paid  according  to  the  pri- 
i  established  by  law,  which  cannot  be  attack^ 
^Uy ;  but  it  may  be  set  aside,  if  sufiBcient  cause 
_  shown  against  it,  by  a  proper  proceeding  for 
kirpose  instituted  by  the  county,  or  any  one  else^ 
r  interest  is  affected  by  it.    Duerva.  ThweaJtt 578 
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2.  The  Legislature  has  power  to  make  other  provisions 
for  the  payment  of  such  sums  as  may  be  due.   It  may 

Erovide  for  the  payment  of  such  costs  as  are  not  paid 
y  fines  and  forfeitures,  by  the  levy  of  a  tax  upon  the 
county  in  which  the  costs  are  due.    Ibid, 

COUNTY-COURT. 

See  Jurisdiction  of  Superior  Churts,  7. 

COUNTY  TAXES. 

1.  Sections  548  and  550  of  the  Revised  Code  contem- 
plate that,  in  assessing  the  county  taxes,  there  shall 
be  a  specific  assessment  for  each  of  the  objects  men- 
tioned, and  that  the  fund  for  each  shall  be  kept 
separate  by  the  treasurer.    IGtoheU  va.  Speer 56 

2.  The  Act  of  the  7th  of  October,  1868,  directing  orders 
to  be  paid  by  the  County-treasurer,  according  to  their 
date,  is  imperative;  but  that  Act  does  not  require 
that  an  order  shall  be  paid  out  of  a  fund  not  set  apart 
for  the  payment  of  debts  of  that  kind.     Ibid. 

3.  Where  there  is  no  direction  in  a  county-order  as  to 
the  fund  out  of  which  it  shall  be  paid,  and  the  trea- 
surer answers  that  there  are  older  orders  on  his  book, 
of  the  same  kind,  more  than  sufficient  to  exhaust  the 
money  in  hand  not  specifically  assessed  for  special 

Eurposes,  mandamtia  will  not  be  granted  to  compel 
im  to  pay  such  younger  order.    Ibid. 

COUNTY-TREASURER.    See  (huniy  Hu. 

CRIMINAL  LAW. 

1.  If  a  man  shoot  with  a  pistol  at  another,  and  hit  him, 
the  law  presumes,  prima  fadey  that  he  did  it  with 
malice.  Nor  does  tne  proof  that  the  parties  bad  been 
friendly,  and  that  the  person  shooting  expressed  r^^ 
immediately  afterwards,  rebut  the  presumption.  Une 
has  no  right  to  shoot  at  another,  with  a  loaded  pistolj 
in  sport.  If  he  does  so,  he  is  responsible  fiurtheooo- 
sequences;  and  the  law  will  imply  malice  fiom  the 
recklessness  of  the  act.     Collier  ve.  The  ^aU. .fl 

2.  When  the  Court  below  granted  a  new  irial,  on  Ikft 
ground  that  two  of  the  jurors  who  tried  the  oaae  w«» 
members  of  the  grand  jury,  and  had  fi^and  a  tmehOl  ' 


i 
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gainst  the  defendant  for  the  same  trespass  on  the  crim- 
tial  side  of  the  Court,  which  fact  was  not  known  to 
he  defendant  nntil  after  the  trial :  Heldy  that  this 
Sourt  will  not  control  the  discretion  of  the  Gonrt  be- 
>w  in  granting  the  new  trial.     Hawkins  V8,  Andrews  118 

?irhen,  from  the  nature  of  the  case,  the  defense  set 
p  as  an  excuse  for  the  killing,  was  that  is  was  justifi- 
>Ie  homicide  in  self-defense,  it  was  not  error  in  the 
ourt  to  give  in  charge  section  4267  of  the  Revised 
ode  as  the  law  applicable  to  the  case.  Hoye  vs.  the 
taie 718 

^revious  threats  by  the  deceased  that  he  would  take 
e  life  of  the  accused  if  he  did  not  pay  him  some 
oney  he  owed  him,  which  were  not  communicated 
the  slayer  before  the  fatal  deed,  are  not  admissible 
evidence  in  justification  of  the  killing  in  self-de- 
ise,  and  a  new  trial  will  not  be  gi*anted  to  let  in 
wly  discovered  evidence  of  such  threats.     Ibid. 

new  trial  will  not  be  granted  for  newly  discovered 
idence,  which  is  only  cumulative  or  intended  to 
peach  a  witness,  or  when  it  would  not,  if  heard  on 
I  trial,  probably  have  produced  a  different  result. 


trors  will  not  be  heard  to  impeach  their  own  ver- 
I.     Ibid. 

Ifi  the  imperative  duty  of  the  Judge  of  the  Superior 
arts  to  hold  the  Courts  at  the  regular  times  fixed  by 
f,  and  he  has  no  right  to  adjourn  any  of  said  Courts 
n  the  regular  term  to  some  other  time,  by  order  in 
fttion,  upless  it  is  in  the  language  of  the  statute, 
ot  possible  for  him  to  attend  the  regular  term  of 
I  Court,  from  sickness  of  himself  or  family,  or 
Ir  nnavoidable  cause.'^  And  in  case  the  Judge, 
iMtler  in  vacation,  adjourns  over  the  regular  term 
Aie  Court  to  any  other  time,  for  any  other  cause 
|r  those  expressed  by  the  Statute,  no  party  litigant 
ibe  compelled  to  try  his  case  before  the  Judge  at 
I  irregular  term.  But  if  the  parties  in  a  civil  case 
trial  without  objection,  they  will  not  aflerward 
trd  to  set  up  the  irregularity.    Ibid. 

Eendant  who  is  charged  with  a  crime  involving 

Fe  or  liberty,  is  not  held  to  have  waived  any- 

fi  unless  he  does  it  by  express  agreement  for  the 

of  the  trial.    If  the  term  of  the  Court  has 
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been  ill^ally  adjoarned,  aad  a  party  at  such  adjour- 
ned term  is  convicted  of  murder  or  manslaughter^  he 
is  not  bound  by  the  proceedings^  and  is  entitled  to  a 
new  trial,  on  motion.    Ibid. 

CROP  LIENS.    See  Liens,  1,  2,  3,  4,  6. 

DAMAGES. 

1.  As  this  Court  is  satisfied  from  the  record  and  &cts  of 
this  case,  that  the  defense  set  up  to  these  notes  was 
intended  for  delay  only,  and  that  the  case  was  brought 
to  this  Court  for  that  purpose,  we  award  to  the  plain- 
tiff in  the  judgment  rendered  in  the  Superior  Court 
against  the  defendant,  the  sum  of  $758  55  damages, 
being  ten  per  cent,  upon  the  amount  of  the  judgment 
rendered  in  favor  of  plaintiff  in  the  Court  below. 
Steadman  va,  Simmons 591 

2.  The  verdict  will  not  be  set  aside  as  excessive,  when 
the  value  of  the  cotton  at  the  time  of  shipment  was 
proved  in  Confederate  money  only,  without  proving 
the  value  of  the  Confederate  money ;  but  it  was  shown 
to  have  been  received  at  par,  in  payment  of  debts,  and 
that  land  could  then  be  purchased  with  it,  almost  as 
low  as  it  could  at  other  times  in  lawful  money,  and 
the  verdict  was  for  a  much  smaller  sum  than  the  cot- 
ton was  proved  to  have  been  worth  in  Confederate 
money  when  shipped.    The  Borne  JB.  JB.  Ch.  vs.  8lo(m  636 

3.  While  the  measure  of  damages,  is  the  value  of  the 
cotton  at  the  point  of  destination,  the  defendant  has 
no  cause  of  complaint  that  the  proof  is  confined  to  the 
value  of  the  cotton  at  the  point  of  shipment,  or  the 
place  where  it  was  burnt  on  the  line  of  the  road;  as 
goods  are  presumed  to  be  worth  as  much  or  more>  at 
the  place  of  destination,  than  at  the  point  of  shipment, 
till  that  presumption  is  rebutted  by  proof.    Ibid. 

4.  While  contracts  in  general  in  restraint  of  trade  are 
against  the  policy  of  the  law,  and  will  not  be  enforced, 
it  is  legal  to  contract,  that  one  party,  for  a  yalaablo 
consideratioa,  will  not,  for  a  time  specified  in  the  oon- 
tract,  carry  on  a  particular  kind  of  trade,  in  a  village 
or  at  a  particular  locality,  and  the  Courts  will  ester* 
tain  an  action  for  damages  for  a  breach  of  such  eon- 
tract,  and  it  is  error  in  the  Court  to  dismiss  the  phift* 
tiff's  action  on  the  ground  that  the  damages  are  tott: 
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remote,  and  that  no  specific  sam  was  agreed  upon  as 
stipulated  damages.     Jenkins  V8.  Temples 655 

>r  Mesne  Profits  see  Ejedmeftd^  3,  6,  7,  8. 

DAYS  OF  GRACE. 

it  was  instituted  upon  the  following  written  paper,  to- 

wit:  '^ Atlanta,  Georgia,  August  4Ui,  1866.     Georgia 

(National  Bank  of  Atlanta,  Georgia.     Ninety  days 

ifler  date,  pay  to  F.  K.  Bell,  or  order,  one  thousand 

lollars/'     Signed  "Massey  &  Herty,"  endorsed  by 

P.  B.  Bell  and  John  D.  Pope,  which  was  protested 

or  non-payment  on  the  2d  November,  1866 :  HeJdf 

hat  the  paper  was  a  bill  of  exchange,  and  entitled  to 

hree  days  of  grace  before  being  protested  for  non- 

)aymenty  and  was  not  a  check  payable  at  Bank  at  sightf 

r  on  deniandy  as  contemplatea  by  the   2742,  and 

t749  sections  of  the  Code,  on  which  no  days  of  grace 

reaUotoed,    Henderson  vs.  Pope 361 

DECISIONS  OF  SUPREME  COURT. 

Hes  adjudioaba. 
Oases  died. 

DEED. 

Fhen,  upon  the  trial  of  a  cause,  a  mortgage  deed, 
(lich  had  been  recorded,  was  offered  in  evidence,  and 
jjected  to  on  the  ground  that  it  did  not  appear  to 
|iye  been  stamped,  and  the  party  offering  the  mort- 
ge  deed  proved  that  the  deed  had  been  stamped  ac« 
rding  to  law:  Held^  that  the  Court  should  have 
pmitted  the  question  of  fact  to  the  jury  under  the 
(dence,  whether  the  deed  had  been  stamped  or  not, 
j  required  by  law,  under  the  charge  of  the  Court 
bn  that  point.      Howell  vs.  lAeth r. 186 

pU,  also,  that  when  the  deed,  showing  a  settlement 
reen  the  parties,  was  offered  in  evidence,  the  Court 
dd  have  left  the  question  to  the  jury,  as  to  whether 
deed  was  delivered  or  not,  under  the  evidence 
lined  in  the  record,  and  have  charged  the  juiy  as 
le  law  applicable  to  that  point  in  the  case.    Ibid. 

there  is  any  evidence  as  to  the  delivery  of  a 
it  is  a  question  of  fact  for  the  jury,  and  not  for 
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the  Court,  to  decide  upon  the  facts  whether  tfiere  had 
been  a  delivery  of  the  deed:  Hddj  further,  that  when 
an  instrument  is  offered  in  evidence,  required  by  law 
to  be  stamped;  and,  by  the  act  of  one  of  the  parties, 
the  stamp  is  prevented  from  being  put  on  the  deed, 
the  party  so  preventing  shall  not  be  heard  in  objecting 
thereto;  but  if  the  Court  shall  be  satisfied  that  there 
was  no  intention  to  defraud  the  government  of  its 
revenue,  the  Court  may,  in  such  a  case,  allow  the 
proper  stamp  to  be  placed  on  the  instrument  at  the 
time  of  the  trial.    Und. 

4.  When  a  deed  was  executed  and  delivered,  conveying 
an  unconditional  fee  simple  title  to  a  tract  of  land, 
which  contained  the  following  words :  ''It  being  ex- 
pressly understood  by  the  parties  that  the  said  tract 
or  parcel  of  land  is  not  to  be  put  to  any  other  use  than 
that  of  a  depot  square,  and  that  no  business  or  im- 
provements are  to  be  put  on  the  said  tract  but  that 
which  is  immediately  connected  with  the  Western 
and  Atlantic  Railroad:''  Held^  that  these  words  id 
the  deed  were  words  of  owenantf  and  not  words  of 
condition f  and  that  the  plaintiff's  remedy  for  a  breach 
thereof  was  an  action  thereon  for  damages^  and  not  a 
forfeiJture  of  the  estate  for  condition  broken.  Doe  ex 
dem,y  Thorrdon  ve.  Trammellet  ai 302 

DEMURRER.    See  EquUy. 
DEVISE.    See  WilL 

DISCRETION  OF  JUDGE. 

See  Alimony. 

"  Equity  Pleading  and  Practice^  10  and  13. 
"  New  Trial,  2,  3,  5,  7, 11,  12,  13. 

DISCRETION  OF  JURY. 

See  New  Trial,  5. 

DISTRIBUTION  OF  ESTATES. 

1.  An  heir-at-law,  before  he  can  daim  any  part  (^  an 
estate  as  distributee,  must  acoount  Ibr  advaocemeoto 
at  their  value  at  the  time  of  the  advanoemeota.  Aat 
et  aLj  V8.  Sims  etai. ••- 
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In  the  distribution  of  intestate's  estate,  a  memoran- 
Inm,  kept  by  the  parent,  of  his  advancements  to  his 
hildren,  indicating  a  scheme  of  distribution  of  speci- 
c  articles  in  kind,  is  only  evidence  of  the  fact  of  the 
dvancements,  etc.,  primu  faciei  of  their  value,  and  its 
idications  of  the  intestate's  scheme  for  the  distribu- 
on  of  his  estate  will  be  unheeded,  unless  the  paper 
B  proven  as  a  will.     Ibid. 

?he  value  of  an  estate,  at  the  time  of  the  first  distri- 
ition,  is  the  proper  criterion  for  arriving  at  the  rights 
'  the  heirs  at  law,  with  respect  to  advancements.  lb, 

DIYOBCE.    Bee  Alimony. 

DORMANT  JUDGMENTS. 

Ithongh  a  judgment  be  dormant  under  the  statute, 
d  has  therefore  lost  its  lien  as  a  judgment,  it  is  still 
Ribsisting  debt,  and  the  judgment  may  be  revived 
^cirefadds  or  by  suit.     Chambleas  vs.  Phelps 386 

JL/a.  issued  on  the  12th  of  April,  1861,  on  which 
DO  entry  by  a  proper  officer  to  execute  and  return  the 
lie  within  seven  years  from  that  date,  is  dormant. 
teAct  of  the  30th  of  November,  1860,  and  subsequent 
ts  suspending  the  Statute  of  Limitations,  and  the 
era!  Acts  enacting  Stay-laws,  did  not  suspend  the 
rmant  Judgment  Act;  that  Act  is  not  a  Statute  of 
nitations.  Warner,  J.,  dissents.   Battle  vs.  Shivers  405 

DOWER. 

hen,  in  an  application  for  dower,  the  administrator 
the  husband  denies  the  widow's  right  of  dower 
\  particular  tract  of  land,  and  sets  up  title  in  him- 
adversely  to  the  intestate,  it  is  sufficient,  in  order 
ast  the  onus  of  proving  title  on  the  administrator, 
the  widow  to  show  that  she  is  the  widow,  and  that 
•husband  died  in  possession  of  the  premises.  Mo- 
\tra  vs.  Haines 195 

ien  the  widow  of  an  intestate,  elects  after  a  fair  and 

ic  sale  of  his  lands,  to  take  an  amount  of  money 

in  lieu  of  her  dower  therein,  as  provided  by 

^61  section  of  the  Code :  Held,  that  the  amount 

sale  of  the  land  at  such  public  sale,  is  conclusive 

loe  of  the  value  thereof,  and  that  the  widow  is 

to  have  her  dower  estimated  out  of  the  pro- 
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ceeds  of  sach  sale,  from  the  death  of  her  husband,  and 
the  value  of  her  life-estate  estimated  from  that  time 
during  her  life.    Smith,  adm'r,  et  al.,  vs.  Smith 226 

3.  The  executor  sold  the  lands  of  the  testator  subject  to 
the  widow^s  right  of  dower.  The  widow  and  another 
person  became  the  purchasers  at  the  sale,  but  had  not 
complied  with  the  terms  of  the  sale,  and  no  title  had 
been  made  by  the  executor :  Hetd,  that  the  executor 
had  such  interest  in  the  land  as  entitled  him  to  tra- 
verse the  return  of  the  commissioners,  under  section 
3974  of  the  Code.    Atwell  vs.  HoUiman. 670 

DYING  DECLARATIONS. 

In  an  action  for  the  seduction  of  his  minor  daughter,  the 
dying  declarations  of  the  daughter  as  to  who  was  the 
father  of  her  child  are  inadmissible  as  evidence  for  the 
plaintiff.    Wootten  vs.  WUkins 223 

EJECTMENT. 

1.  When  the  lessors  of  the  plaintiff,  in  an  action  of  gect- 
ment,  instituted  a  suit  for  the  recovery  of  a  lot  of  knd, 
No.  127,  in  the  27th  district  of  Sumter  county,  and 
upon  the  trial  thereof,  the  jury  found  a  verdict  for  the 
defendant,  and  the  Court,  upon  motion,  granted  a  new 
trial,  which  is  assigned  as  error :  Hdd,  that,  inasmuch 
as  the  evidence  in  the  record  introduced  by  the  plain- 
tiff in  the  Court  below,  in  support  of  his  title  to  the 
lot  of  land  sued  for,  to- wit:  the  copy  grant  from  the 
State,  was  for  a  different  lot,  to-wit :  107,  and  there 
was  no  evidence  of  title  shown  in  the  lessors  of  the 
plaintiff,  which  would  entitle  them  to  a  verdict  for 
the  premises  sued  for,  to-wit:  lot  No.  127,  the  verdict 
was  right,  under  the  evidence  offered  by  the  plaintiff, 
and  the  Court  below  erred  in  granting  a  new  trial. 
Two  Judges.  Boe  and  Parker,  tenant,  vs.  Doe  ex 
dem.,  Brown 90 

2.  An  action  of  ejectment  was  instituted  by  the  vendee 
of  a  tract  of  land  against  the  vendor,  the  lessor  of  the 
plaintiff  claiming  under  a  bond  for  titles,  executed  by 
the  party  in  possession  of  the  land,  and  one-half  onJy 
of  the  purchase-money  having  been  paid  :  Held,  that 
the  vendee  of  the  land,  claiming  under  a  bond  fat 
titles,  cannot  maintain  an  action  of  ejectment  agaimi 
the  vendor  thereof  until  the  full  amoont  of  the  pur* 
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chase-money  has  been  paid,  or^  at  least,  an  uneondt- 
Hofud  tender  of  the  amoant  due  for  the  land  shall  have 
been  made  to  the  vendor  thereof.  Doe  ex  dem.f  MU- 
ler  vs.  Swift 91 

When  upon  the  trial  of  an  action  of  gectment  for  the 
recovery  of  a  lot  of  land  and  the  mesne  profits  thereof, 
;be  tenant  offered  to  prove  the  increased  value  of  the 
ot  of  land,  resulting  from  the  improvements  made 
hereon  by  the  tenant,  as  a  set-off  to  the  mesne  profits 
claimed  by  the  plaintiff,  but  the  Court  refused  to  allow 
he  tenant  to  prove  the  increased  value  of  the  premi- 
ss resulting  from  the  improvements  made  thereon  by 
he  tenant,  but  restricted  him  to  the  actual  value  of 
he  impcovements  put  on  the  land  by  him :  Held,  that 
»  fair  construction  of  sections  2855  and  3416  of  the 
/ode,  allows  the  tenant  to  prove  the  increased  value 
f  the  premises  resulting  from  the  improvements  made 
hereon  by  the  tenant,  and  to  set-off  the  value  thereof, 
a  an  action  for  mesne  profits,  within  the  limitation 
nposed  by  the  3416th  section  of  the  Code.  JRoe  and 
^homas  vs.  Doe  ex.  dem.,  Maloom 328 

[n  an  issue  to  try  the  genuineness  of  a  recorded  deed 
roposed  to  be  read  in  evidence,  to  repel  which  the 
pposite  party  had  made  the  affidavit  required  by  see- 
on  2674  of  the  Code,  the  burden  of  proof  is  upon 
le  party  asserting  the  genuineness  of  the  deed,  and 
le  fact  that  it  is  recorded  does  not  change  the  onus, 
tanks  vs.  Phillips  etal 550 

f  one  have  written  evidence  of  title  to  a  tract  of  land, 
id  by  a  tenant  take  actual  possession,  and  afterwards 
11,  by  written  agreement,  one  undivided  half  of  the 
remises  to  the  tenant,  who  keeps  possession  for  seven 
sars,  in  his  own  right  for  one  undivided  half,  and  as 
Dant  of  his  vendor  for  the  other  half,  this  is  adverse 
Mtsession,  under  written  evidence  of  title  to  the 
hole  lot.     Hanks  vs.  Phillips  et  al. 550 

L  plaintiff  in  ejectment,  who  has  a  judgment  in  his  fa- 
ir, is  entitled  to  be  placed  in  possession  of  the  prem- 
including  the  growing  crop,  if  any,  as  against 
defendant  and  those  holding  under  him,  provided 
las  not  recovered  as  mesne  profits  the  rent  for  that 
Gardner  et  aJ,,  vs.  Kersey  etal 664 

If^laintiff  in  gectment,  who  has  recovered  rents  as 
hme  profits  for  the  year  in  which  the  recovery  is  had. 
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ceeds  of  such  sale,  from  the  death  of  her  b'  le  is 

tlic  value  of  her  life-estate  estimated  fr  ound 

during  lier  life.    Smithy  admWj  ct  al.^  vT  and 

3.  Tlic  executor  sold  the  lands  of  th'  ^^V^ 

the  widow's  right  of  dower.    Tb  ^     ^ . 

person  became  the  purchasers  r  "J  .^    ^ 

complied  with  the  terms  of  t  .\  ^i    ,    i 

been  made  by  the  executor  ^  with  the  land. 

had  such  interest  in  the  .* 

verse  the  return  of  the  »3red  the  rent  for  the 

3974  of  the  Code.    Af  premises,  and  appropri- 

^jermit  the  tenant  to  gather 
DYIN'        at  law  to  recover  the  value 

In  an  action  for  thr 
dying  dedaratir  EQUITY. 

father  of  her  c' 

plaintiff.   W  ^^  gigj  \yy  ^  creditor  against  an  exec- 

/  for  an  injunction  and  the  ap{>oiDtmeDt 

.a»r,  alleging  that  the  executor  was  insolventf 

1    When  ^^'  extravagant,  engaged  in  no  settled  bu?i- 

'  ment. '  "*'  intending  soon  to  move  to  Honduras,  and 

jT    ^ylr  managing  his  own  busiuess,  as  well  as  that 

'  'i?  testatrix,  that  he  had  said  he  would  sell  the 

jj^'^rfy  of  his  testatrix,  realize  the  money,  and  leave 

/    ivAout  paying  any  of  the  debts  of  the  estate :  Hddj 

J^t  the  Court  below  erred  in  dismissing  the  bill. 

i%appcll,  adm'r,  vs.  Akin 1"" 

J  A  mortgagee,  whose  mortgage  covers  property  in 
Georgia  and  in  Tennessee,  can  not  be  compelled  by  a 
junior  mortgagee,  whose  mortgage  covers  part  of  the 
same  property  in  Georgia,  to  go  out  of  the  jurisdic- 
tion of  the  Court  into  another  State,  and  pursue  his 
remedy  first  against  the  property  in  Tennessee.  Ikn^ 
ham  V8.  MlUiams 312 

3.  When  there  is  a  dispute  between  mortgagor  and  mort- 
gagee, as  to  their  respective  rights  under  the  mortgage, 
and  the  mortgagee  files  his  bill,  and  pending  the  pro- 
ceeding in  equity,  they  agree  to  refer  the  whole  ques- 
tion in  dispute  to  arbitration,  and  an  award  is  ren- 
dered, and  by  the  consent  of  both  parties,  is  made  the 
judgment  of  the  Court,  the  judgment  is  prima  faeie 
correct,  and  a  junior  mortgagee,  not  a  party  to  the 
judgment,  who  alleges  that  it  operates  as  a  fraud  on 
him,  will  be  held  to  proof  of  actual  fraud.    When  no 
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firaadalent  intent  is  shown,  the  simple  &ct  that  the 
senior  mortgagee,  whose  mortgage  covered  a  growing 
crop  and  other  property,  was  required  by  the  award 
and  judgment  to  pay,  and  did  pay,  a  certain  sum  of 
money  to  the  mortgagor,  is  not  sufficient  evidence  of 
fraud  upon  the  rights  of  the  junior  mortgagee,  whose 
mortgage  covered  only  the  growing  crop,  to  justify  the 
jury  in  finding  for  the  junior  mortgage.     Ibid. 

4.  Where  a  bill  was  pending  against  an  administrator, 
for  an  account  of  a  trust  confided  to  his  intestate, 
and  there  was  an  amendment  enjoining  the  widow 
from  proceeding  to  final  judgment  in  certain  proceed- 
ings instituted  by  her  to  obtain  money  in  lieu  of 
dower,  and  the  matters  of  the  bill  and  answer,  by 
agreement,  and  under  an  order  of  the  Court,  were 
submitted  to  one  of  the  attorneys  on  each  side  and  an 
umpire,  who  met,  and  found  a  certain  large  sum  due 
to  the  complainant,  and  also  reduced  the  amount 
coming  to  the  widow  in  lieu  of  dower,  as  found  by 
the  duly  appointed  commissioners,  and  their  award 
was  at  the  next  term  of  the  Court  made  the  judg- 
ment of  the  Court,  in  the  absence  of  the  defendant 
from  this  State,  and  in  the  absence,  for  providential 
causes,  of  his  counsel  other  than  his  arbitrator,  and 
in  the  absence  also  of  the  counsel  of  the  widow,  for 
providential  cause:  Held,  that  a  bill  for  review,  set- 
tine  up  these  facts,  and  charging  that  the  referees 
had  made  a  gross  mistake  in  calculation,  and  had 
acted  contrary  to  law  in  charging  the  intestate  with 
certain  notes  as  cash,  which  he  had  not  in  fact  col- 
lected, and  which  had  been  lost  without  his  fault,  is 
properly  filed  against  the  complainant  in  the  original 
bill,  and,  if  demurred  to,  the  demurrer  should  be 
overruled.     ChUders,  adm^r.,  V8.  West  et  al. 518 

ENDORSERS.    See  Promissory  Notes,  7. 

EQUITY  PLEADING  AND  PRACTICE. 

1.  The  revocation  of  an  order  appointing  a  Receiver  is 
a  matter  which  may  be  heard  and  acted  upon  by  the 
Judge,  on  the  ususd  notice,  in  vacation.     Crawford 

et  aL,  vs.  Boss  etal. 41 

2.  The  extraordinary  writs  and  remedies  granted  by  the 
Chancelloir,  before  a  trial  oq  the  meritS|  ought  not  to 
be  granted  without  cautioQ|  and  unless  there  is  im- 
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2.  The  Legislature  has  power  to  make  other  provisions 
for  the  payment  of  such  sums  as  may  be  dua  It  may 
provide  for  the  payment  of  such  oosts  as  are  not  paid 
by  fines  and  forfeitures,  by  the  levy  of  a  tax  upon  the 
county  in  which  the  costs  are  due.    Ibid. 

COUNTY-COURT. 

See  Jurisdiction  of  Superior  Churts,  7. 

COUNTY  TAXES. 

1.  Sections  548  and  550  of  the  Revised  Code  contem- 

Elate  that,  in  assessing  the  county  taxes,  there  shall 
e  a  specific  assessment  for  each  of  the  objects  men* 
tioned,  and  that  the  fund  for  each  shall  be  kept 
separate  by  the  treasurer.    MUcheU  vs.  Speer 5 

2.  The  Act  of  the  7th  of  October,  1868,  directing  orders 
to  be  paid  by  the  County-treasurer,  according  to  their 
date,  IS  imperative;  but  that  Act  does  not  require 
that  an  order  shall  be  paid  out  of  a  fund  not  set  apart 
for  the  payment  of  debts  of  that  kind.    Ibid, 

3.  Where  there  is  no  direction  in  a  county-order  as  to 
the  fund  out  of  which  it  shall  be  paid,  and  the  trea- 
surer answers  that  there  are  older  orders  on  his  book, 
of  the  same  kind,  more  than  sufficient  to  exhaust  the 
money  in  hand  not  specifically  assessed  for  special 
purposes,  mandarrms  will  not  be  granted  to  compd 
him  to  pay  such  younger  order.    Ibid. 

COUNTY-TREASURER.    See  aunty  Ibx. 

CRIMINAL  LAW. 

1.  If  a  man  shoot  with  a  pistol  at  another,  and  hit  him, 
the  law  presumes,  prima  fdoiey  that  he  did  it  with 
malice.  Nor  does  tne  proof  that  the  parties  had  been 
friendly,  and  that  the  person  shooting  expressed  remt 
immediately  afterwards,  rebut  the  presunipticML  Out 
has  no  right  to  shoot  at  another,  with  a  loaded  piaioly 
in  sport.  If  he  does  so,  he  is  responsible  fortbecoi^  i 
sequences ;  and  the  law  will  imply  malice  fiom  tfat;*! 
recklessness  of  the  act.     CblUer  vs.  The  State.... •••»••  tM 

2.  When  the  Conrt  below  granted  a  new  trial^  on  ikmf 
ground  that  two  of  the  jurors  who  tried  the  cueiNif.^ 
members  of  the  grand  jury,  and  had  fi^and  a  trfMbtt!"* 
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^inst  the  defendant  for  the  same  treepass  on  the  crim- 
lal  side  of  the  Court,  which  fact  was  not  known  to 
le  defendant  until  after  the  trial:  feM,  that  this 
oart  will  not  control  the  discretion  of  the  Oonrt  be- 
»w  in  granting  the  new  trial.     Hawkins  V8,  Andreioa  118 

IThen,  from  the  nature  of  the  case,  the  defense  set 
p  as  an  excuse  for  the  killing,  was  that  is  was  justifi- 
)le  homicide  in  self-defense,  it  was  not  error  in  the 
3urt  to  give  in  charge  section  4267  of  the  Revised 
}de  as  the  law  applicable  to  the  case.  Hoye  vs.  the 
"aU 718 

Irevious  threats  by  the  deceased  that  he  would  take 
s  life  of  the  accused  if  he  did  not  pay  him  some 
>ney  he  owed  him,  which  were  not  communicated 
the  slayer  before  the  fatal  deed,  are  not  admissible 
evidence  in  justification  of  the  killing  in  self-de- 
ise,  and  a  new  trial  will  not  be  granted  to  let  in 
irly  discovered  evidence  of  such  threats.    Ibid. 

fiew  trial  will  not  be  granted  for  newly  discovered 
dence^  which  is  only  cumulative  or  intended  to 
^eacl^  a  witness,  or  when  it  would  not,  if  heard  on 
r  trial,  probably  have  produced  a  different  result. 
tL 

tors  will  not  be  heard  to  impeach  their  own  ver- 
L    Ibid. 

iv  the  imperative  duty  of  the  Judge  of  the  Superior 

irts  to  hold  the  Courts  at  the  regular  times  fixed  by 

,  and  he  has  no  right  to  adjourn  any  of  said  Courts 

I  the  regular  term  to  some  other  time,  by  order  in 

ition,  upless  it  is  in  the  language  of  the  statute, 

t  possible  for  him  to  attend  the  regular  term  of 

Court,  from  sickness  of  himself  or  family,  or 

k  nnavoidable  cause.''    And  in  case  the  Judge, 

Ider  in  vacation,  adjourns  over  the  regular  term 

!«  Court  to  any  other  time,  for  any  other  cause 

^those  expressed  by  the  Statute,  no  party  litigant 

jbe  compelled  to  try  his  case  before  the  Judge  at 

fiiregnlar  term.    But  if  the  parties  in  a  civil  case 

triiu  without  objection,  they  will  not  afterward 

to  set  up  the  irregularity.     Ibid, 

fendant  who  is  charged  with  a  crime  involving 

or  liberty,  is  not  held  to  have  waived  any- 

I'anless  he  does  it  by  express  agreement  for  the 

of  the  trial.    If  the  term  of  the  Court  has 
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been  ill^ally  adjoarned,  and  a  party  at  such  adjour- 
ned term  is  convicted  of  murder  or  manslaughter,  he 
is  not  bound  by  the  proceedings^  and  is  entitled  to  a 
new  trial,  on  motion.     Ibid* 

CROP  LIENS.    See  Liens,  1,  2,  3,  4,  6. 

DAMAGES. 

1.  As  this  Court  is  satisfied  from  the  record  and  &ct8  of 
this  case,  that  the  defense  set  up  to  these  notes  was 
intended  for  delay  only,  and  that  the  case  was  brought 
to  this  Court  for  that  purpose,  we  award  to  the  plain- 
tiff in  the  judgment  rendered  in  the  Superior  Court 
against  the  defendant,  the  sum  of  $758  55  damages, 
being  ten  per  cent  upon  the  amount  of  the  judgment 
rendered  in  favor  of  plaintiff  in  the  Court  below. 
Steadman  vs.  Simmons 591 

2.  The  verdict  will  not  be  set  aside  as  excessive,  when 
the  value  of  the  cotton  at  the  time  of  shipment  was 
proved  in  Confederate  money  only,  without  proving 
the  value  of  the  Confederate  money ;  but  it  was  shown 
to  have  been  received  at  par,  in  payment  of  debts,  and 
that  land  could  then  be  purchased  with  it,  almost  as 
low  as  it  could  at  other  times  in  lawful  money,  and 
the  verdict  was  for  a  much  smaller  sum  than  the  cot- 
ton was  proved  to  have  been  worth  in  Confederate 
money  when  shipped.    The  Borne  JB.  JR.  Co.  vs.  Sloan 

3.  While  the  measure  of  damages,  is  the  value  of  the 
cotton  at  the  point  of  destination,  the  defendant  has 
no  cause  of  complaint  that  the  proof  is  confined  to  the 
value  of  the  cotton  at  the  point  of  shipment,  or  the 
place  where  it  was  burnt  on  the  line  of  the  road;  as 
goods  are  presumed  to  be  worth  as  much  or  more,  at 
the  place  of  destination,  than  at  the  point  of  shipmmt^ 
till  that  presumption  is  rebutted  by  proof.     Ibid. 

4.  While  contracts  in  general  in  restraint  of  trade  are 
against  the  policy  of  the  law,  and  will  not  be  enforced, 
it  is  legal  to  contract,  that  one  party,  for  a  yaloablo 
consideration,  will  not,  for  a  time  specified  in  the  oon- 
tract,  carry  on  a  particular  kind  of  trade,  in  a  vilkigr 
or  at  a  particular  locality,  and  the  Courts  will  ester*' 
tain  an  action  for  damages  for  a  breach  of  such  eon- 
tract,  and  it  is  error  in  the  Court  to  dismias  the  phift* 
tiff's  action  on  the  ground  that  the  dami^goB  are  tot> 
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remote,  and  that  no  specific  sam  was  agreed  npon  as 
stipulated  damages.     JenHns  vs.  Temples 655 

)r  Mesne  Profits  see  Ejedmentj  3,  6,  7,  8. 

DAYS  OF  GRACE. 

it  was  instituted  upon  the  following  written  paper,  to- 
wit:  ''Atlanta,  Georgia,  August  4th,  1866.  Georgia 
National  Bank  of  Atlanta,  Georgia.  Ninety  days 
ifter  date,  pay  to  F.  R.  Bell,  or  order,  one  thousand 
iollars."  Signed  "Massey  &  Herty,"  endorsed  by 
P.  B.  Bell  and  John  D.  Pope,  which  was  protested 
x>r  non-payment  on  the  2d  November,  1866 :  J3e/d, 
.hat  the  paper  was  a  bill  of  exchange,  and  entitled  to 
hree  days  of  grace  before  being  protested  for  ruynn 
wymeniy  and  was  not  a  check  payable  at  Bank  at  sight, 
r  on  demandy  as  contemplated  by  the  2742,  and 
1749  sections  of  the  Code,  on  which  no  days  of  grace 
TeaSotoed.    Henderson  vs.  Pope. 361 

DECISIONS  OF  SUPREME  COURT. 

Ses  adjudicata. 
€ii8es  died. 

DEED. 

KThen,  upon  the  trial  of  a  cause,  a  mortgage  deed, 
faich  had  been  recorded,  was  offered  in  evidence,  and 
gected  to  on  the  ground  that  it  did  not  appear  to 
ive  been  stamped,  and  the  party  offering  the  mort- 
Ige  deed  proved  that  the  deed  had  been  stamped  ac- 
ting to  law:  Held,  that  the  Court  should  have 
}>mitted  the  question  of  fact  to  the  jury  under  the 
^ence,  whether  the  deed  had  been  stamped  or  not, 
,  required  by  law,  under  the  charge  of  the  Court 
ion  that  point      Howell  vs.  lAeUi .". 186 

fdd,  also,  that  when  the  deed,  showing  a  settlement 
^een  the  parties,  was  offered  in  evidence,  the  Court 
lid  have  left  the  question  to  the  jury,  as  to  whether 
deed  was  delivered  or  not,  under  the  evidence 
lined  in  the  record,  and  have  charged  the  juir  as 
ne  law  applicable  to  that  point  in  the  case.    loid. 

there  is  any  evidence  as  to  the  delivery  of  a 
I,  it  is  a  question  of  fact  for  the  jury,  and  not  for 
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have  been  stamped^  and  the  party  ofiering  the  mort- 
gage deed  proved  that  the  deed  had  been  stamped  ac- 
cording to  law:  Hdd^  that  the  Court  should  have 
submitted  the  question  of  fact  to  the  juiy  under  the 
evidence,  whether  the  deed  had  been  stamped  or  not, 
as  required  by  law,  under  the  charge  of  the  Court 
upon  that  point.     Alexander  &  Howell  vs,  Leith 180 

12.  When  there  is  any  evidence  as  to  the  delivery  of  a 
deed,  it  is  a  question  of  fact  for  the  jury,  and  not  for 
the  Court,  to  decide  upon  the  facts  whether  there  had 
been  a  delivery  of  the  deed :  Sield^  further,  that  when 
an  instrument  is  offered  in  evidence,  required  by  law 
to  be  stamped,  and,  by  the  act  of  one  of  the  parties, 
the  stamp  is  prevented  from  bein^  put  on  the  deed, 
the  party  so  preventing  shall  not  be  heard  in  object- 
ing thereto ;  but  if  the  Court  shall  be  satisfied  that 
there  was  no  intention  to  defraud  the  Government  of 
its  revenue,  the  Court  may,  in  such  a  case,  allow  the 
proper  stamp  to  be  placed  on  the  instrument  at  tbe 
time  of  the  trial.     Ibid, 

13.  When,  in  an  application  for  dower,  the  administra- 
tor of  the  husband  denies  the  widow*s  right  of  dower 
in  a  particular  tract  of  land,  and  sets  up  title  in  him- 
self adversely  to  the  intestate,  it  is  sufficient,  in  order 
to  cast  the  onus  of  proving  title  on  the  administrator, 
for  the  widow  to  show  that  she  is  the  widow,  and  that 
her  husband  died  in  possession  of  the  premises.  ifi>- 
CuUera  vs.  JSainea 1}5 

14.  In  an  action  by  a  father  for  the  seduction  of  his  mi- 
nor daughter,  the  dying  declarations  of  the  daug^hterj 
as  to  who  was  the  father  of  her  child,  are  insdmia- 
sible  as  evidence  for  the  plaintiff.    Wootten  vs.  WUkin»  823 

15.  When  the  widow  of  an  intestate,  elects  after  a  fiur 
and  public  sale  of  his  lands,  to  take  an  amount  of 
money  absolutely  in  lieu  of  her  dower  therein,  as  pro- 
vided by  the  1761  section  of  the  Code :  Held,  that 
the  amount  of  the  sale  of  the  land  at  such  public  sale^ 
is  concliLsive  evidence  of  the  value  thereof,  and  that 
the  widow  is  entitled  to  have  her  dower  estimated  out 
of  the  proceeds  of  such  sale,  from  the  death  of  her 
husband,  and  the  value  of  her  life-estate  eBtimatod 
from  that  time  during  her  life.  Smith,  adm^r,  va 
Smith. is 

16.  Tbe  statements  of  a  Bister  of  voters  that  he  liad' 
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arked  a  registered  person's  name  with  a  "  C  "  to  de- 
ODstrate  that  be  was  a  colored  person,  and  had  posted 
8  list^  for  some  time;  in  a  public  place^  and  that  no 
iplication  had  been  made  to  have  said  letter  erased^ 
not  evidence  that  the  person  is  a  colored  person^  it 
it  being  shown  that  the  person  knew  of  the  entry  or 
lat  it  was  the  subject  of  conversation.  }Vhite  vs. 
Umenta :. 232 

Although  the  copy  of  a  paper,  proven  to  be  beyond 
le  jurisdiction  of  the  Court,  is  good  secondary  evi- 
mce  of  its  contents,  yet  it  must  be  shown  that  the 
jginal  was  duly  executed.    Ibid. 

An  application  for  life  insurance,  though  signed  by 
m  applicant,  upon  the  back  of  which  was  an  entry 
^the  examining  physician,  that  the  applicant  was  a 
nlatto,  is  no  evidence  of  the  fact,  unless  it  be  proved 
pt  the  person  signed  the  paper  after  the  entry  on  its 
(^  was  made  by  the  physician  and  with  the  knowl- 
ge  of  the  entry,  and  with  intent  to  adopt  it,  or  that 
.used  the  paper  after  the  entry  was  made,  with  a 
*    riedge  that  such  entry  was  there.    Ibid. 

[igree,  relationship  and  race  may  be  shown  by  evi- 
of  reputation  among  those  who  know  the  per- 
wbere  pedigree  or  race  is  in  question.     Ibid, 

16  statement  by  an  examining  physician,  that  he 

at  a  certain  time,  examined  a  person,  and  had 

been  of  opinion  that  the  person  was  a  mulatto,  is 

evidence.     Whether  or  not  a  person  is  colored,  that 

African  blood  in  bis  veins,  is  matter  of  opinion, 

a  witness  may  give  his  opinion  if  he  states  the 

on  which  it  is  based.     Whether  the  &ct  that  one 

one-eighth  of  such  blood  be  matter  of  opinion. 

^)    One  who  testifies  that  he  has  studied  eth- 

may  give  his  opinion,  as  an  expert,  on  a  ques- 

iof  race.     Ibid, 

fa.  levied  upon  real  estate  in  1859,  unexplain- 
not  such  presumptive  evidence  of  payment  as  to 
nt  a  levy  on  other  property  in  1867,  when  the 
is  not  dormant.     Uhapman  vs.  Akin 347 

jh  an  attorney  who  appears  and  confesses  judg- 

for  a  suitor  is,  prima  fa^iie,  to  be  taken  as  having 

[retained  by  the  suitor,  yet,  if  the  fact  be  other- 

ihe  Court  will,  upon  proof  to  that  effect,  set  aside 

~  rment.    Dobbins  vs,  Dapree 394 

4 
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23.  When  a  bill  was  filed,  alleging  fraud  in  the  convey- 
ance of  land  and  other  property,  praying  for  an  a#- 
count  and  decree  against  the  de&ndant :  Held,  1,  that 
the  allegations  in  complainants'  bill  made  a  case  of 
fraud,  on  the  trial  of  which  parol  evidence  was  admis- 
sible to  prove  the  fraud,  and  thereby  raise  an  implied 
trust  in  &vor  of  Jones  and  his  family.  Adams  ts. 
Jones. 479 

24.  Seven  years'  absence  of  Jones,  withoat  being  heard 
of,  was  presumptive  evidence  of  his  death,  tad 
authorized  theOrdinary  to  grant  letters  of  administra- 
tion on  his  estate;  and  although  that  presumption 
mi^ht  have  been  rebutted  by  evidence  on  the  trial, 
still  the  letters  of  administration  were  conclusive,  on 
the  trial  of  this  case,  as  to  that  fact,  in  the  absence 
of  any  evidence  rebutting  thai  presumption.    Ibid. 

25.  The  Court  charged  the  jury  that  "when  the  answer 
is  contradictory  in  itself  or  contradicted  by  other  evi- 
dence, the  jury  are  not  bound  to  give  credit  to  any 
portion  of  it.''  This  charge  of  the  Court  was  too  broad 
m  the  latter  portion  of  it  It  should  have  been  left 
to  the  jury  to  determine  what  credit  they  would  give 
to  the  answer,  or  to  any  part  thereof  without  any  in- 
timation from  the  Court.  They  were  the  exclusive 
judges  as  to  the  credit  to  be  given  to  the  answer  of 
the  defendant,  in  view  of  the  facts  contained  and 
stated  therein.    Ibid, 

26.  In  an  issue  formed  to  try  the  genuineness  of  a  re- 
corded deed,  proposed  to  be  read  in  evidence,  to  repel 
which  the  opposite  party  had  made  the  affidavit  re- 
quired by  section  2674  of  the  Code,  the  burden  of 
proof  is  upon  the  party  asserting  the  genuineness  of 
the  deed,  and  the  fact,  that  it  is  recoided,  does  not 

.  change  the  onus.    Hanks  vs,  Phillips  et  al SSD 

27.  Recitals  in  a  private  deed  only  bind  parties  and 
privies,  and  are  not  evidence  against  one  not  claiming 
under  the  deed.     Hanks  vs.  Phillips  et  al. 

28.  The  sale  in  this  case  was  a  contract,  to  which  the 
Scaling  Ordinance  of  1865  is  applicablei  and  the 
parties  had  the  right  to  give  evidoioe  to  the  joiyof 
the  kind  of  currency  in  which  payment  was  to  ba 
made,  the  value  of  the  currency  at  any  tim^  and  tb 
value  of  the  cotton  sold  at  any  time,  together  with  thi 
admissions  and  conduct  of  both  parties  to  the 
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ction,  and  all  the  fiusta  and  oircu  instances  connected 
itii  it;  and  it  was  the  province  of  tbejury,  when  the 
ise  was  fairly  submittea  to  them,  to  adjust  the  equities 
etween  the  parties  in  accordance  with  the  power 
sated  in  them  by  the  ordinance  above  referred  to. 
'MOipava.  \VilHam8 597 

A  receipt  in  full  against  a  merchant's  account  is 
)t  conclusive  evidence  of  a  full  settlement  between 
18  parties  and  may  be  rebutted  by  satisfactory  evi- 
nce that  an  item  in  the  account  was  left  out  by 
cidenty  mistake,  or  the  like.     Dodd  V8.  May  son 605 

When  the  receipt  was  given  by  the  book-keeper, 

ter  reference  to  the  ledger,  and  it  was  afterwards 

limed  that  a  barrel  of  sugar,  which  had  been  de- 

rered  by  the  clerk  to  the  defendant,  was  left  out 

'  mistake,  because  the  entries  upon  the  blotter  for 

e  day  on  which  it  was  delivered  had  not  been  trans- 

rred  to  the  ledger,  and  the  defendant  swore  he  paid 

r  the  sugar  when  he  got  it,  and  both  members  of 

d  firm,  and  all  their  clerks,  swore,  each,  that  he  did 

t  pay  it  to  him,  and  the  ledger  was  admitted  in  evi- 

Doe  withont  oljection,  and  the  plaintiffs  offered  their 

liter  in  evidence,  in  corroboration  of  their  testimony, 

show  that  the  barrel  of  sugar  was  charged  upon  it, 

d  the  book-keeper  was  ready  and  offered  to  swear 

it  the  entry  was  made  at  the  time  the  sugar  was 

livered :  JEteld,  that  it  was  error  in  the  Court  to  re- 

i  the  blotter,  and  refuse  to  let  it  go  in  evidence  to 

I  jury.    Ibid, 

7he  repair  of  the  Western  and  Atlantic  Railroad, 
I  the  rebuilding  of  portions  of  it,  by  order  of  Gen- 
1  Wilson,  to  open  communication  with  the  West, 
Abtain  supplies  for  the  large  cavaliy  force  with 
ich  for^a  time  he  occupied  and  controlled  the  State, 
*  matt^  of  public  knowledge,"  of  which,  as  well  as 
the  public  history  of  military  operations  in  the 
fte,  the  Courts  will  take  judicial  notice.  Wallace^ 
ft^va.Alford 609 

len  a  party  to  a  suit  pending  makes  an  admis- 

for  the  purpose  of  saving  the  other  party  the 

and  trouble  of  getting  up  the  evidence  on 

tin  points,  and  afterwards  discovers  he  has,  by 

Ivertence,  or  mistake,  admitted  facts  which  arc 

||rue,  or  which  it  is  proper  for  him  to  controvert, 
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he  may,  by  notice  to  the  other  party^  withdraw  the 
admissioD,  and  put  his  adversary  on  proof  of  thot 
facts :  Promded,  there  is  sufficient  time  afler  the  with- 
drawal of  the  admission  for  the  preparation  of  the 
case,  and  the  other  party  has  not  oeen  injured  there- 
by, as  by  the  death  of  a  witness  whoee  testimony 
would  have  been  taken  but  for  the  admission  or  other 
like  cause.     WdUace^  8up%  vs.  Matthewa 617 

33.  The  returns  made  by  an  administrator  to  the  Ordi- 
nary, and  approved  by  him,  are  not  conclusive.  Bar 
ber  cund  wife  vs.  Woods. 643 

34.  Previous  threats  by  the  deceased,  that  he  would 
take  the  life  of  the  accused,  if  he  did  not  pay  him 
some  money  he  owed  him,  which  were  tiot  communi- 
cated to  the  slayer  before  the  fatal  deed,  are  not  ad- 
missible in  evidence  in  justification  of  the  killing  in 
self-defense,  and  a  new  trial  will  not  be  wanted  to 
let  in  newly  discovered  evidence  of  sudi  threats. 
Hoyevs.  The  State. 718 

35.  A  witness  called  to  prove  handwriting,  who  fails 
to  testify,  without  qualification,  that  he  is  acquain- 
ted with  it,  but  only  says  he  is,  from  having  seen 
letters  purporting  to  be  written  by  the  party,  which 
were  received  in  the  ordinary  course  of  business  by  a 
commercial  house,  in  which  the  witness  was  a  clerk, 
though  he  had  neither  written  nor  seen  letters  &om 
the  house  to  the  party,  to  which  those  were  replies,  is 
incompetent  to  testify  as  to  his  belief  of  the  hand- 
writing.    JBntce,  adm^rx,  vs.  Crews 544 

36.  A  witness  called  to  prove  that  a  copy  tendered  in 
evidence  is  a  copy  of  a  paper  written  by  the  party, 
cannot  be  shown  papers  admitted  to  be  genuine,  and 
already  in  evidence,  and  be  then  asked  if  the  original, 
the  copy  of  which  is  ofiTered  as  evidence,  is  not  in  the 
same  handwriting  as  those  shown  to  him.     Ibid. 

37.  Upon  the  trial  of  an  issue  formed  upon  a  mandamtAS 
against  the  Ordinary  to  compel  him  to  levy  the  neces- 
sary tax,  the  judgment  in  favor  of  the  Clerk  against 
the  fine  and  forfeiture  fund,  unrevoked  and  nnpaid, 
is  conclusive  as  to  the  amount  due,  and  cannot  be  col- 
laterally attacked  on  such  trial.  Diter^  Ordinary^  m.  ' 
ThweaU W 

See  Witness. 
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EXECUTIONS. 

A  temporary  administrator  may  file  an  '^  illegallity" 
0  an  execution  proceeding  to  sell  the  intestate^  lands, 
nd  the  permanent  administrator  will,  on  motion,  be 
Uowed  to  become  a  party  to  the  proceeding.  Heese 
8.  BuriSj  adm'r 565 

tLn  execution  to  enforce  a  judgment  must  follow  the 
idgment,  and  if  there  be  a  material  variance,  the  ex- 
cution  will  be  quashed.     Ibid. 

When  a  decree  directs  that  certain  described  lands 
lall  be  sold,  to  satisfy  a  lien  for  the  purchase-money, 
ith  a  proviso  that  this  shall  not  interfere  with  the 
idoVs  dower,  and  that  the  parcels  set  off  to  her  shall 
B  free  irom  the  force  of  the  lien:  Heldy  that  a  fair 
>nstruction  of  the  Judgment  is,  that  the  lien  is  to  be 
iforced  against  all  the  lands  described,  but  cannot 
roceed  against  the  dower  lands  until  the  death  of  the 
idow.     Ibid» 

EXECUTORS. 
Adminisiraiora  and  Execuiora, 

EXECUTORY  CONTRACT.    See  Omtrada,  1. 

EXEMPTION  FROM  DEBTS. 
ChnstitidiancU  Law. 

EXPERTS.     See  Evidence,  20. 

EXPRESS  COMPANIES. 
Oommon^Oarriera. 

FACTORS.    See  Lien,  4. 

FAILURE  OF  CONSIDERATION. 

^purchase  from  A  two  parcels  of  land  at  the  same 

and  when  they  come  to  draw  the  writings,  A 

its  that  B,  to  save  the  writing  of  two  deeds,  take 

for  one  of  the  parcels  from  C,  from  whom  A 

^  purchased  it,  but  had  not  yet  gotten  title,  saying 

irould  do  just  as  well,  and  B  consented,  and  there 

ll  in  fact  a  mortgage  on  that  land,  given  by  C,  of 
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which  B  was  ignorant :  Hdd^  that  B,  who  bad  the 
mortgage  to  pay,  mighty  in  a  suit  by  A  on  one  of  the 
notes  given  at  the  time,  plead  a  fiulare  of  considera- 
tion to  the  amount  of  his  damage.  Brown  vs.  OrowUy  376 

FEES.    See  ChsU.    See  AUorneyM. 

FEME.    See  Married  Women. 

FI.  FAS.    See  Exeeutiona. 

FIXTURES. 

The  counters  and  drawers  in  a  drug  store,  placed  there 
by  the  landlord,  and  rented  in  their  place  with  the 
store,  are  fixtures,  which  the  tenant  has  no  right  to 
remove ;  and  if  the  building  is  burnt,  and  they  are 
saved  by  the  tenant,  they  are  the  property  of  the  land- 
lord, and  he  has  the  l^al  right  to  dispose  of  them  as 
he  thinks  proper.  The  tenant  has  no  right  to  remove 
them  to  another  store  rented  from  a  third  person. 
Popeva.  Gerrard 471 

FORECLOSURE  OF  MORTGAGE. 

1.  When  the  affidavit  to  foreclose  a  mortgage  is  made 
by  an  attorney,  the  recital  in  it  that  he  is  attorney- 
at-law  for  the  mortgagee,  is  sufficient.  Denham  v$. 
WtUiams 312 

2.  An  affidavit  to  foreclose  a  mortgage  on  personal  pro- 

?erty  in  Mitchell  county,  made  before  a  Justice  of  the 
nferior  Court  of  Dougherty  county,  on  the  24th  day 
of  October,  1866,  and  the  order  of  foreclosure  issoed 
upon  the  affidavit  by  the  Judge  of  the  County-Coort 
of  Mitchell  county,  on  29th  of  October,  1866,  is  a 
legal  proceeding.  At  that  time,  the  Justice  of  the 
Inferior  Court  had  the  right  to  administer  the  oath, 
and  the  County-Judge  had  the  right  to  issue  the 
order.    Ibid. 

FORM  OF  ACTIONS. 

Under  section  3027  of  the  Code  of  Georgia,  it  is  the 
duty  of  a  Court,  when  it  has  iurisdiction  of  a  righAi  -  • 
and  no  specific  remedy  is  affi>raed  by  express  law,  wo 
to  mould  its  processes  and  proceedings  as  to  afibid  r 
relief  to  the  party  having  the  right.    JSkewari  A  Obi»  >' 
elough  v8.  DMa  et  oL .^  tf 
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FORM  OF  CONTRACTS.     See  Lim,  1. 

GARNISHMENT. 

When  a  garnishment  has  been  dissolved  by  the  defend- 
ant giving  security,  as  provided  in  the  Code,  and  the 
security  is  or  becomes  insolvent,  the  plaintiff  may 
garnishee  again.    Stewart  &  Goldough  vs.  Dobba  et  oZ.     82 

GUARDIAN. 

1.  A  guardian,  who  acted  with  the  caution  of  a  prudent 
man,  and  loaned  the  money  of  his  wards,  prior  to  the 
adoption  of  the  Code,  Ist  January,  1863,  and  took  a 
note  well  secured  by  a  mortgage  upon  negro  property, 
which  was  lost  by  reason  of  the  emancipation  of  the 
slaves,  is  not  liable  to  his  wards  for  the  amount  so 
lost.    Brown  vs.  Wright  etal 96 

2.  A  guardian,  who  acted  in  good  faith,  and  received 
Confederate  Treasury  notes  in  payment  of  debts  due 
his  wards,  at  a  time  when  prudent  men  generally  re- 
ceived them  in  payment  of  all  debts  due,  acted  under 
color  of  law,  and  is  protected  by  the  Act  of  1866,  and 
the  Ordinances  of  the  Conventions  of  1865  and  1868. 
And  if  he  loaned  out  the  funds  so  received  prior  to 
Ist  January,  1863,  upon  what  was,  at  the  time,  good 
security,  and  they  were  afterwards  lost  by  the  results 
of  the  war,  he  is  not  liable.     Ibid. 

3.  A  guardian  who  loaned  out  or  invested  the  funds  be- 
longing to  his  wards,  after  the  adoption  of  the  Code, 
without  an  order  of  Ckmrty  did  so  at  his  own  risk,  un- 
less the  investment  was  in  the  stocks,  bonds,  or  other 
securities,  authorized  by  law ;  and  he  is  liable  for  the 
value  of  the  money  or  currency  received  by  him,  and 
so  invested  or  loaned,  allowing  him  a  reasonable  time 
to  invest  it,  whether  he  lost  it  or  not.     Ibid, 

4.  Where  the  guardian  loaned  out  the  money  of  his 
wards,  after  the  adoption  of  the  Code,  without  an 
order  of  Court,  and  took  a  note  for  $1,600  for  its  re- 
payment, and  the  Court,  on  the  trial,  refused  to  allow 
the  note  to  be  read  in  evidence,  because  it  was  not 
stamped :  Hdd^  that  the  Court  did  not  err,  as  the 
guardian  was  liable  in  any  event,  in  such  case,  for 
the  value  of  the  currency  when  received,  allowing 
him  a  reasonable  time  to  re-invest,  and  the  note, 
whether  stamped  or  not,  was  properly  rgected.  Ibid. 
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5.  A  suit  was  instituted  on  a  guardian's  bond  against 
the  principal  and  security  to  recover  the  amount  of  a 
judgment  alleged  to  have  been  rendered  against  the 
^uardian^  and  when  the  judgment  was  offered  in  evi- 
dence, it  appeared  to  have  been  rendered  against  the 
defendant  therein  in  his  individual  capacity,  and  not 
as  guardian.  The  plaintiff  then  moved  the  Court  to 
amend  the  judgment,  upon  the  ground  that  it  was 
rendered  upon  a  note  signed  by  me  defendant  in  his 
individual  capacity,  but  in  the  body  thereof  promised 
to  pay  the  plaintiff  the  amount  specified  in  the  not^ 
"as  guardian,"  without  stating  for  whom  he  was 
guardian.  The  Court  refused  the  motion  to  amend 
the  judgment,  and  non-suited  the  plaintiff's  case  upon 
the  evidence  offered  to  charge  the  guardian  and  his 
security  in  a  suit  upon  his  guardian's  bond  for  the 
amount  of  the  judgment  claimed  by  the  plaintiff: 
Held^  that  the  guardian  could  not,  by  any  contract, 
bind  the  estate  of  his  ward  so  as  to  render  his  security 
liable  therefor,  other  than  such  as  are  specially  al- 
lowed by  law,  as  provided  by  the  Code,  and  that 
there  was  no  error  in  the  refusal  of  the  Court  to  allow 
the  judgmejit  to  be  amended,  and  in  granting  the 
non-suit,  upon  the  statement  of  facts  contained  in  the 
record.     Lovelace  vs.  Smith  d  cd. 130 

6.  In  a  contest  about  the  possession  of  two  minor  child- 
ren, between  the  mother  and  the  testamentary  guard- 
ian, who  is  the  grand-father,  when  it  is  shown  that 
one  of  them  is  only  three  years  old,  and  the  other  one 
year  old,  and  still  at  the  mother's  breast,  this  Court 
will  not,  upon  the  case  made  by  this  record,  control 
the  discretion  of  the  Court  below,  whose  judgment  is 
in  favor  of  the  mother's  right  to  their  custody,  till  the 
period  arrives  when  it  is  proper  that  the  testamentary 
guardian  take  possession  of  the  minors  for  the  pur- 
poses of  their  education.    Payne  va.  Payne, 174 

HABEAS  CORPUS. 

In  a  contest  about  the  possession  of  two  minor  children, 
between  the  mother  and  the  testamentary  guardian, 
who  is  the  grand-father,  when  it  is  shown  that  one  of 
them  is  only  three  years  old,  and  the  other  one  year 
old  and  still  at  the  mother's  breast,  this  Court  will 
not,  upon  the  case  made  by  this  reoord,  control  the 
discretion  of  the  Court  below,  whose  judgment  is  in 
&vor  of  the  mother's  right  to  their  custody,  till  the 
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)eriod  arrives  when  it  is  proper  that  the  testamentary 
guardian  take  possession  of  the  minors  for  the  pur- 
x)6es  of  their  education.    Payne  vs.  Payne 174 

HANDWRITING.    See  Evidence,  35  and  36. 

HEIBS.   See  Advanoemmii.    See  WiUe. 

HISTORY.    See  WeOem  and  AUantie  R.  -B.,  3. 

HOMESTEAD. 

A  homestead  is  subject  to  an  execution  founded  up- 
o  a  debt  contracted  for  the  purchase-money,  and  the 
act  that  the  debt  has  been  transferred  to  a  third  per- 
im  does  not  change  that  liability.  Chambkaa  va, 
?help8 386 

Uthongh  a  judgment  be  dormant  under  the  statute^ 
nd  haSy  therefore,  lost  its  lien,  as  a  judgment,  it  is 
lill  a  subsisting  debt,  and  the  judgment  may  be  re- 
ived by  scire  fcLcias,  or  by  suit.     Ibid. 

le  Acts  limiting  the  time  within  which  judgments 

ly  be  revived,  were  suspended  by  the  Acts  suspend- 

the  Statute  of  Limitations,  to-wit:  from  the  30th 

rember,  1861,  to  the  21st  July,  1868,  when  civil 

rernment  was  practically  restored  in  this  State. 

creditor,  though  his  claim  may  be  one  of  the  ez- 
bions  provided  for  in  the  Homestead  Act,  can  not 

it  up  to  prevent  the  laying  off  of  the  homestead, 
ler  conditions  having  been  fulfilled,  the  homestead 

it  to  be  set  off,  leaving  to  the  creditors  his  right 
on  under  the  exceptions  at  his  discretion.   Ibid, 

mortgage,  given  by  the  debtor,  is  not  one  of  the 
jtions  provided  by  the  Constitution,  to  which  the 
lestead  for   his  family  is  liable.    Wabneb,  J., 
kting.     Ibid. 

ditvMonal  Law,  7,  8,  9,  10. 

(BAND  AND  WIFE.    See  Married  Women. 

HYPOTHETICAL  CHARGE. 
rg€  of  the  Court. 
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ILLEGALITY  OF  EXBCUTION& 

See  jEbectc^ioTM. 

IMPAIRING  CONTRACTS. 
See  GofuMhiJtio/iial  Law. 

INDICTMENT.    Q&^  Arred  of  Judgmeni. 

INFANTS.    See  Minar  ChOdrm. 

INJUNCTION. 
See  Equity  Pleading  and  Practice^  6,  7,  8^  12,  13. 

INN-KEEPER. 

When  a  suit  was  institated  in  a  Justice-Court  by  the 
plaiuti£f  against  the  defimdanty  as  an  inn-keqper,  to 
recover  the  value  of  a  lost  overcoat^  worth  $30  00, 
which  had  been  received  by  a  n^ro  then  in  chai^ 
of  the  hotel,  and  offidaiing  therein,  as  the  servant  of 
the  inn-keeper  during  his  absence,  and  deposited  in 
the  usual  place  of  depositing  the  goods  of  the  inn- 
keeper's guests,  upon  their  arrival  at  the  hotel: 
Hdd^  that  the  Justice-Court  had  jurisdiction  of  the 
subject-matter  of  the  suit,  and  that  the  defendsDt 
was  liable  as  an  inn-keeper,  to  the  plainUfT  for  the 
value  of  the  lost  overcoat,  under  the  state  of  fads 
disclosed  by  the  record  in  this  case  SoekweU  v8. 
Proctor 1( 

INSOLVENT  DEBTORS.    See  HametUad. 

INSURANCE. 

The  fSust  that  the  landlord  has  the  building  insared  does 
not  change  the  rights  or  liability  of  the  tenant.  Mo- 
Cat,  J.,  dissents.    Pope  vs.  wrratdn 4' 

INTEREST. 

1.  In  the  discretion  of  the  Chancellor,  oompoand  inter- 
est may  be  charged  on  a  final  settlement  with  an 
implied  trustee,  who  fravduleinUy  obtains  possession 
of  ^  the  property,  as  well  as  against  a  trustee  ap- 
pointed,   who  rightly  obtains  posseBsion  of  toe 
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propertjy  as  provided  by  the  2562d  seotion  of  the 
Code;  the  former  comes  within  the  reason  of  the  rale 
prescribed  for  the  latter.    Adams  vs.  Jones 479 

.  It  is  not  error  in  the  Conrt  when  the  jury  return  an 
informal  verdict^  to  permit  the  counsel  for  the  plain- 
tiff in  whose  favor  it  is  found,  to  write  out  a  proper 
form  in  accordance  with  their  intention,  in  their 
presence  and  in  the  presence  of  the  Court,  and  the 
opposing  counsel.  But  if  counsel  for  defendant  ob- 
jects, and  the  Court  sends  the  jury  back  to  their 
room  to  make  the  calculation,  and  put  their  verdict 
in  form,  and  they  do  so,   and   find  interest  on  the 

Srincipal  sum  in  favor  of  the  plaintiff,  when  he 
oes  not  claim  interest,  the  Court  may,  by  order, 
allow  the  plaintiff  to  write  off  the  interest  and  sign 
judgment  for  the  principal  sum  only,  without  inter- 
est.   Steadman  vs.  Simmons 691 

INTEREST  OF  JUDGE.    See  Arbitration,  6. 

INTBUDER. 

In  an  issue  under  an  Act  for  the  expulsion  of  intru- 
leis,  if  the  defendant  in  good  faith  claims  a  l^al 
ight  to  the  possession,  he  is  not  an  intruder.  McHan 
IS.  StanseU. 197 

If  the  obligee,  in  a  bond  for  titles  to  land,  &il  to  pay 
he  purchase-money  according  to  agreement,  no  de- 
Dand  or  notice  to  quit  is  necessary  to  give  the  obligor 
>  right  of  entry  or  action,  and  if  he  find  the  premises 
laoant  and  peaceably  enter,  he  is  not  an  intruder.  lb. 

Prior  to  the  adoption  of  the  new  Constitution,  an  ap- 
leal  lay  from  the  verdict  of  a  petit  jury  to  a  special 
iry,  on  an  issue  growing  out  of  a  proceeding  under 
Ktions  4000,  4001  and  4002  of  the  Code,  to  expel 
Q  intruder.    LUUe  vs.  Thompson  et  al 658 

JOINDER.    See  PaHies  to  Actions,  4. 

JUDGMENTS. 

ten  it  appeared  on  the  trial  of  a  claim  case  that 

iplaintins  had  obtained  a  judgment  against  Wooten, 

defendant^  who  was  the  owner  of  the  lot  of  land  in 

>ver8y  at  the  time  of  the  rendition  of  the  judg- 

itythat  Wooten  had  been  adjudged  a  bankrupt; 
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that,  several  years  before  Wooten  became  a  bankrupt, 
he  sold  the  land  to  Jones,  the  claimant,  who  went 
into  possession  of  it ;  that  the  judgment  was  a  valid 
lien  on  the  land  at  the  time  Wooten  became  a  bank- 
rupt ;  that  this  property  was  not  included  in  Wooten's 
schedule ;  that  this  debt  Was  not  proved  in  the  Bank- 
rupt Court,  and  that  Wooten^s  estate  paid  no  dividend : 
Hddy  that,  upon  the  foregoing  statement  of  &cts,  the 
lien  of  the  judgment  creditor  upon  the  land,  under  the 
laws  of  this  State,  was  not  defeated  by  the  bankruptcy 
of  Wooten,  and  that  Jones,  the  claimant,  could  not 
plead  Wooten's  certificate  of  discharge  in  bankruptcy 
against  the  judgment  creditor,  and  thereby  defeat  his 
judgment  lien  upon  the  land,  which  was  a  good  and 
valid  lien  thereon,  under  the  laws  of  this  State,  being 
anterior  to  the  time  at  which  Wooten  was  declared 
a  bankrupt;  that,  by  the  20th  section  of  the  Bank- 
rupt Act,  the  judgment  creditor,  having  a  valid 
lien  upon  the  land,  was  not  bound  to  prove  his 
debt,  secured  by  the  lien,  to  the  extent  of  the  value 
thereof  in  the  Bankrupt  Court  Jones  vs.  LellyeU  & 
Smith 64 

2.  Akin  held  a  judgment  dated  in  1859  against  Stone; 
Bronson,  in  December  1862,  purchased  the  tract  of 
land  in  dispute  from  Stone,  bona  fide,  and  went  into 
possession,  and  afterwards  sold  it  to  Chapman,  who 
succeeded  him  in  the  possession,  which  has  been  con- 
tinuous from  1862  to  the  present  time.  In  1867, 
Akin  had  his  fiu  fa.  levied  on  the  land,  and  Chapman 
interposed  his  claim:  Held,  that  Chapman,  a  bona 
fide  purchaser,  for  a  valuable  consideration,  with  con- 
tinuous and  uninterupted  possession  for  more  than 
four  years,  acquired  title  to  the  land,  discharged  from 
the  lien  of  Akin's  judgment.     Chapman  vs.  Akin. 347 

3.  The  Supreme  Court  of  this  State  having  ruled,  that 
the  Stay-law  was  unconstitutional  and  void,  under 
that  ruling  the  plaintifi*  in  ^. /a.  was  never  under  any 
legal  disability  to  enforce  the  collection  of  the  money 
due  on  his  fi.  fa,;  and  as  the  law,  as  ruled  by  this 
Court,  did  not  restrain  a  levy,  the  prescription  did 
not  cease  to  run  in  favor  of  the  iona^^de  porchaaer 
in  possession;  and  as  the  plaintiff  was  under  no  other 
legal  disability  to  proceed  with  the^  fa.,  the  liaiof 
the  judgment  upon  the  land  ceased  to  exist  at  the  end 
of  the  four  years  possession.    Ibid,  * 
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Section  3525  of  the  Code  is  not  classed  with,  and 
does  not  fall  under  the  classification  of  a  statute  of 
limitation;  and  its  running  in  favor  of  a  bona  fide 
purchaser  was  not  suspended  by  the  Acts  suspending 
the  running  of  the  statute  of  limitations.  The  right, 
whatever  it  may  be,  of  theplaintiff  in  ji /a.  to  en- 
force his  liens  on  the  lands  sold  by  the  defendant,  and 
held  in  possession  by  a  bona  fide  purchaser,  existed, 
with  the  condition  annexed,  that  the  levy  be  made 
within  four  years  after  the  commencement  of  the  pos- 
session, and  as  the  plaintiff  made  no  such  levy,  he  lost 
his  lien  by  failure  to  enforce  it  in  accordance  with  the 
condition  to  which  it  was  subject,  and  with  which  he 
never  complied.     Ibid, 

.  Though  an  attorney  who  appears  and  confesses  judg- 
ment for  a  suitor  is,  prima  Jfdde,  to  be  taken  as  hav- 
ing been  retained  by  the  suitor,  yet  if  the  fact  be 
otherwise,  the  Court  will,  upon  proof  to  that  effect, 
set  aside  the  judgment.     Dobbins  vs.  Dupree 394 

.  The  costs  due  Clerks  and  Sheriffs  in  insolvent  crim- 
inal cases  are  a  debt  against  the  public,  for  which 
payment  is  provided  out  of  the  fines  and  forfeitures 
collected  in  their  respective  counties.  And  an  order 
passed  by  the  Judge  of  the  Superior  Court  in  favor  of 
a  Clerk,  for  an  amount  due  him  in  insolvent  cases,  is 
a  judgment  against  the  public  funds  collected  from 
fines  and  forfeitures,  to  be  paid  according  to  the  pri- 
orities established  by  law,  which  cannot  be  attacked 
collaterally.  But  it  may  be  set  aside  if  sufficient  cause 
can  be  shown  against  it,  by  a  proper  proceeding  for 
that  purpose  instituted  by  the  county,  or  any  one  else, 
whose  interest  is  affected  by  it.  Duer,  Ordinary,  vs. 
Thweattj  adxvlr, 578 

>ee  Dormant  Judgments. 

JURISDICTION  OF  SUPERIOR  COURTS. 

..  The  Courts  of  Georgia,  organized  under  the  Consti- 
tution of  1868,  have  no  jurisdiction  or  authority  to 
try,  or  give  judgment  on,  or  enforce,  any  debt,  the 
consideration  of  which  was  a  slave  or  slaves,  or  the 
hire  thereof.     Warner,  J.,  dissenting.    Shorter  vs. 

Cobb 285 

White  vs.  Hart  d  al 306 

2.  Whilst  it  is  the  settled  rule  that  bills  in  equity  must 
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be  brought  in  a  ooanty  where  one  of  the  defendants, 
against  whom  substantial  relief  is  prayed^  resides,  this 
rule  does  not  apply  to  bills  for  injunction,  eta,  anci- 
lary  to  suits  at  law.  In  such  cases,  the  Court  of 
Equity  of  the  county  where  the  suit  was  pending,  has 
jurisdiction  to  enjoin  the  suit  at  law,  and  also  to  grant 
relief,  as  to  all  matters  involved  in  a  proper  settle- 
ment of  the  litigation  pending  at  law.  Olarh  et  oL, 
V8.  BeaU 633 

3.  When  B,  C  and  D  were  sued  at  law  by  A,  who  re- 
sided in  a  diiferent  county  from  that  in  which  the  suit 
was  brought,  and  the  defendants  at  law  filed  a  bill, 
charging  that  the  suit  at  law  was  for  the  recovery  of 
the  purchase-money  of  a  tract  of  land  lying  in  the 
same  county,  which  land  had  been  sold  to  the  defend- 
ants at  law  and  complainants  in  the  bill  by  A ;  aod 
the  bill  further  charged,  that  at  the  time  of  the  sale, 
the  land  was  not  in  truth  the  property  of  A,  but  had, 
before  that  time,  become  in  equity,  the  property  of  £, 
the  deceased  son  of  A,  and  husband  of  B,  under  a 
parol  agreement,  which  was  partly  performed,  which 
equitable  title  had  been  fraudulentty  concealed  from 
the  wife  by  A,  at  and  betore  the  sale  of  the  land  to 
her  and  the  other  complainants;  and  the  bill  further 
charged  that  the  land  had  been  paid  for  under  the 
parol  agreement  by  E,  with  certain  cotton  made  on 
the  place,  which  went  into  A's  hands,  and  by  certain 
trust  funds  in  his,  A's,  hands,  belonging  to  E :  Hdd^ 
that  the  Superior  Court  of  the  county  where  the  suit 
was  pending  hsid  jurisdiction.  1st.  To  enjoin  the 
suit  at  law.  2d.  To  cancel  the  notes  and  deed  made 
at  the  second  sale.  3d.  To  decree  a  specific  perform- 
ance of  the  parol  agreement,  and  a  full  settlement  be- 
tween the  parties  as  to  all  matters  connected  with  the 
land  and  the  cotton  made  thereon.  Seld,  further^ 
that  while  said  Court  had  no  jurisdiction  to  decree  an 
account  between  A  and  the  heirs  of  D,  as  to  trusts 
not  connected  with  the  laud,  yet  it  might  inquire  how 
far  the  trust  funds  had  been  used  in  the  penbrmance 
of  the  parol  agreement,  and  if  the  case  made  required 
it,  so  apply  them  to  the  extent  shown  by  the  pnx^ 
leaving  a  full  and  final  account  as  to  said  tnuta  to 
the  Court  having  jurisdiction  of  the  defendant's  per- 
son.    Ibid. 

4.  When  the  consideration  of  a  parol  contract  for  tlie 
sale  of  land  was  a  slave,  and  there  is  no  other  eqoitf 
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ive  the  delivery  of  the  consideration,  the  Courts  of 
lis  State  have,  ander  the  7th  clause  of  the  17th  seo- 
on  of  the  Constitution  of  1868,  no  jurisdiction  to 
aforce  its  specific  |>erformance.  Warner,  J.,  dis- 
niting.     Arnold  V8.  Trice 911 

\.  suit  may  be  brought  by  petition  and  process,  in 
le  usual  way,  by  a  citizen  of  Georgia,  against  the 
lontgomery  and  West  Point  Railroad  Company, 
ven  though  the  cause  of  action  originated  in  Ala- 
aroa.  Berry  vs.  Montgomery  and  Trest  Point  BaU" 
oad  Co 654 

WThen  a  trial  was  had  in  the  County-Court  of  Sum- 

sr  county,  and  a  verdict  for  the  plaintiff,  on  the  20th 

ay  of  July,  1868,  and  a  judgment  was  entered  thereon 

a  the  22d  of  July,  1868,  and  a  motion  having  been 

lade  in  the  Court  below,  to  set  aside  said  verdict  and 

idgment,  on  the  ground  that,  on  the  days  the  verdict 

id  judgment  purport  to  have  been  rendered  and  en- 

rea,  the  County-Court  was  abolished  by  the  Consti- 

tion  of  1868 ;  which  motion  was  allowed  by  the 

mrt,  setting  aside  both  the  verdict  and  the  judg- 

pit :  Heldj  that,  under  the  Reconstruction  Acts  of 

riigress,  the  State  of  Georgia  had/u%  complied  with 

i  terms  thereof,  ratified  the  Fourteenth  Amendment 

the  Constitution  6f  the  United  States,  and  assented 

the  fundamental  condition  imposed  on  her  by  the 

|fc  of  Congress,  passed  on   the  25th  June,  1868. 

1,  therefore,  the  Constitution  of  the  State  of  Geor- 

amended  by  Congress,  as  provided  in  the  11th 

jraph  of  the  11th  article  thereof,  took  effect,  and 

practically  in  operation,  from  the  25th  day  of 

^,  1868.     xZe&f,  also,  that  all  unfinished  business 

te  County-Court  at  the  time  of  the  abolishment 

»f  by  the  Constitution,  was  transferred  to  the 

•ior  Court,  by  the  7th  section  of  the  11th  article 

le  State  Constitution,  and  that  it  was  the  duty  of 

[Superior  Court  to  have  ordered  a  judgment  to 

been  entered   on   the  verdict  rendered  in  the 

ity-Court,  on  the  20th  July,  1868,  unless  some 

and  sufficient  cause  was  shown,  other  than  the 

ihment  of  the  County-Court  on  the  21st  day  of 

1868.     Foster  vs.  Daniels 39 

fRISDICTION  OF  JUSTICE'S  COURT. 

suit  was  instituted  in  a  Justice-Court  by  the 
iff  against  the  defendant^  as  an  inn-keeper,  to 

^Oli.  XXXIX — 61. 
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recover  the  value  of  a  lost  overcoat  worth  $30  00, 
which  had  been  received  by  a  negro  then  in  charge  of 
the  hotel,  and  officiating  therein  as  the  servant  of  the 
inn-keeper  during  his  absence,  and  deposited  in  the 
usual  place  of  depositing  the  goods  of  the  inn-keeper's 
guests,  upon  their  arrival  at  the  hotel :  Heldy  that 
the  Justice-Court  had  jurisdiction  of  the  subject-mat- 
ter of  the  suit,  and  that  the  defendant  was  liable  as  an 
inn-keeper,  to  the  plaintiff  for  the  value  of  the  lost 
overcoat,  under  the  state  of  facts  disclosed  bj  the  re- 
cord in  this  case.     Bockwdl  vs.  Proctor ] 

See  Municipal  Corporations. 

JURY. 

1 .  When  the  Court  below  granted  a  new  trial  on  the 
ground,  that  two  of  the  jurors  who  tried  the  case  were 
members  of  the  grand  jury,  and  had  found  a  tmebill 
against  the  defendant  for  the  same  trespass,  on  the 
criminal  side  of  the  Court,  which  fact  was  not  known 
to  the  defendant  until  after  the  trial :  ITeld,  that  this 
Court  will  not  control  the  discretion  of  the  Court  be- 
low in  granting  the  new  trial.     Hawkins  vs,  Andrews  1 

2.  Jurors  will  not  be  heard  to  impeach  their  own  ver- 
dict    IIoyev8.  The  State 


«  / 


LACHES. 

The  bill  does  not  show  sufficient  diligence,  or  suffideot 
reason,  why  the  objections  to  the  award  were  not  made 
out  in  proper  shape  between  November  and  March  and 
before  the  Court  adjourned,  the  more  especially  as  the 
counsel  did  not,  at  the  trial  term,  move  to  amend,  hot 
went  to  trial  upon  his  objections  as  made  out  and  filed 
before  the  adjouri.ment  of  which  he  complains.  Sharp 
&  Browu  V8,  Lot/less 6 

LANDLORD  AND  TENANT. 

1.  A  landlord  may  collect  his  rent  by  a  distress- war- 
rant, even  though  the  rent  be  payable  in  specifics,  the 
value  of  which  is  not  fixed  by  the  contract.  Toler  d  oL^ 
V8.  Seabrook,  admW 

2.  When  there  is  a  contract  for  rent  of  real  estate,  it  is 
none  the  less  a  renting  that  it  is  agreed  that  the  tenant 
may  have  the  use  of  the  mules,  tools,  gin  and  other 
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personal  property  actually  on  the  place,  forming  part 
of  the  machinery  for  carrying  on  the  farm,  and  a 
distress-warrant  will  be  for  the  whole  sum  agreed 
upon.     Ibid. 

1.  When  there  is  no  day  fixed  for  the  payment  of  rent, 
but  it  is  payable  in  specifics  to  be  made  on  the  place, 
and  it  is  agreed  that  "it  is  to  be  first  taken  from  the 
same,^'  the  rent  is  due  in  a  reasonable  time  afler  a 
sufficiency  of  the  crop  alluded  to,  to  pay  the  rent,  is 
gathered  and  ready  for  delivery.     Ibid. 

:.  Section  2263  of  Irwin's  Code,  protecting  the  crop 
against  levy,  under  process  against  the  tenant,  only 
applies  when  the  rent  is  a  fractional  part  of  the  crop, 
and  not  where  it  is  a  fixed  amount.     Ibid. 

L  The  lien  of  the  landlord  for  his  renty  upon  the  crop 
made,  is  superior  to  all  other  liens.     Ibid. 

I.  The  liens  provided  for  by  the  Act  of  1866,  in  favor 
of  landlords,  factors,  etc.,  upon  crops  and  growing 
crops,  attach  from  the  date  of  the  agreement,  and  the 
oldest  is  of  the  highest  dignity.     Ibid. 

\  Davis,  the  landlord,  on  the  4th  day  of  June,  1859, 
entered  into  a  written  contract  with  Center  &  Tread- 
well  to  rent  to  them  a  store-room  then  in  the  process 
of  building,  in  the  city  of  Atlanta,  for  the  term  of  one 
year,  for  the  sum  of  eight  hundred  dollars  per  annum, 
with  the  privilege  of  renting  said  store-room  for  three 
additional  years  at  the  same  rate,  and  Davis,  the  land- 
lord, stipulated,  on  his  part,  to  have  said  store-room 
well  fitted  up,  ready  for  uae  by  the  second  Monday  in 
August,  1859,'*  and  the  tenants  went  into  possession 
of  the  store-room  afler  its  erection,  occupied  it  for  one 
year,  and,  in  pursuance  of  the  original  contract  be- 
tween the  parties,  rented  the  store-room  for  another 
year.  Afler  the  making  of  the  rent  contract,  Davis, 
the  landlord,  proceeded  to  erect  5ver  the  store-room 
rented  to  Center  &Treadwell,  and  over  the  adjoining 
store-room,  rented  to  another  tenant,  a  boarding 
house  and  kitcJien,  the  boarding  house  in  front  of  the 
building,  and  the  kitchen  over  the  back  part  thereof, 
and  constructed  a  platform  or  walk  over  the  valley 
between  the  two  store-rooms,  leadmg  from  the  board- 
ing house,  so  built  over  the  store-rooms,  to  the  kitchen. 
The  landlord  rented  the  boarding  house,  kitchen  and 
fixtures,  so  erected  over  the  store-rooms,  to  another 
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tenant,  who  occupied  the  same.  These  fixtores  were 
erected  by  the  landlord  when  Center  &  Tread  well  re- 
newed their  lease  for  the  second  year  ander  the 
original  contract.  In  consequence  of  the  erection  hy 
the  landlord  of  the  buildings  and  fixtures  over  the 
store-room,  and  the  use  thereof  by  his  tenants,  to 
whom  he  rented  the  same,  Cent^  &  Treadwell  have 
been  damaged  by  water  thrown  upon  their  goods  in 
the  store-room  to  the  amount  of  twelve  hundred  dol- 
lars, as  assessed  by  five  merchants  called  on  for  that 
purpose :  Held,  that  inasmuch  as  the  landlord  stipula- 
ted in  his  contract  to  have  the  store-room  well  fitted  up 
and  ready  for  the  use  of  the  plaintiffs^  if  he  afterwards 
erected  obstructions  over  the  building  which  caused 
them  to  be  injured  either  by  his  own  negligence,  or 
that  of  his  tenants  or  agents,  in  the  use  thereof,  he  is 
liable  for  the  damages  resulting  therefrom.  CaUer  A 
Treadwell  V8.  Dams 2) 

8.  Held,  also,  that  the  agreement  of  the  tenants  to  make 
repairs,  as  stated  in  the  record,  extended  only  to 
ordinary  repairs  of  the  buildings  and  did  not  extend 
to  making  repairs  by  removing  permanent  fiaiuret 
erected  by  the  landlord  from  which  the  injury  to  the 
plaintiffs  resulted.     Ibid, 

9.  The  Court  charged  the  jury :  ''But  the  law  does  not 
require  the  landlord  to  sweep  the  premises  and  keep 
them  clean  while  the  tenant  is  occupying  them ;  this 
is  the  teruuv^B  busineM.  If  the  house  was  prop^ly 
built,  and  kept  in  repair,  and  if,  being  kept  clean,  no 
damage  would  have  resulted,  defendant  is  not  liable^ 
If  the  kitchen  overhead  was  built  after  the  plaintifi 
first  went  into  the  house,  and  they  renewed  their 
tenancy  without  objection,  after  it  was  built,  the 
trouble  of  sweeping  and  keeping  clean  the  premises 
is  no  matter  of  which  plaintiffs  could  afterwards  (X)m- 
plain :"  Held,  that  this  charge  of  the  Court  in  view 
of  the  facts  of  this  casi,  was  erroneous  and  calculated 
to  mislead  the  jury.  The  plaintifis  were  only  tenants 
of  the  store-room  which  they  rented;  they  were  only 
bound  to  sweep  and  keep  that  clean;  it  was  not  their 
business  or  duty  to  sweep  and  keep  clean  the  premises 
above  them  which  caused  the  damage ;  they  had  no 
legal  right  to  go  there  for  that  purpose,  ^e  land- 
lord was  bound  by  his  contract  to  keep  the  store-house 
rented  to  the  plaintiffs  fit  for  the  use  for  which  he 
rented  it  to  them^  and  if  obstructions  were  placed  there 
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by  himself,  and  used  by  his  tenants,  and  such  ob- 
structions rendered  the  store-house  unfit  for  the  pur- 
poses for  which  it  was  rented,  and  damage  resulted 
therefrom,  the  landlord  is  liable  therefor,  and  the 
plaintiffs  have  the. legal  right  to  complain  whenever 
damaged  thereby,  whether  they  renewed  their  tenancy 
under  their  original  contract,  afler  the  creation  of  the 
obstructions  by  the  landlord,  or  not.  (See  dissentient 
opinion  of  Brown,  C.  J.)    Ibid, 

0.  A  purchase  by  an  executor  at  his  own  sale  is  not 
void,  but  only  voidable  at  the  option  of  the  legatees, 
their  election  to  be  made  within  a  reasonable  time, 
and  an  executor  who  takes  possession  of  land  so  pur- 
chased, and  claims  it  as  his  own,  and  places  a  tenant 
upon  it,  has  advei*se  possession.  And  if  he  makes  a 
marriage  contract  after  he  places  the  tenant  upon  the 
land,  and  thereby,  in  consideration  of  marriage,  con- 
veys to  his  intended  wife  a  life-estate  in  the  land,  to 
commence  at  his  death,  and  the  marriage  is  solemnized 
and  he  dies  soon  afler,  leaving  the  tenant  on  the  land, 
he  becomes  the  tenant  of  the  widow,  and  has  no  right 
to  attorn  to  the  administrator  with  the  will  annexed 
of  the  original  testator,  who  has  no  right  to  interfere 
in  a  proceeding  by  the  widow  to  disposses  her  tenant 
who  is  holding  over.  If  such  administrator  or  legatees 
wish  to,  assert  their  title  it  should  be  done  by  an 
action  of  ejectment  or  other  proper  proceeding  for  that 
purpose,  to  be  commenced  against  the  widow  or  her 
tenant  in  possession.     Smith  vs.  Oranberry,  adm^r 381 

1.  By  section  2267  of  the  Revised  Code  it  is  declared, 
"  The  destruction  of  a  tenement  by  fire,  or  the  loss  of 
possession  by  any  casualty  not  caused  by  the  landlord, 
or,  from  defect  of  his  title,  shall  not  abate  the  rent 
contracted  to  be  paid :"  Hdd,  under  this  section  of 
the  Code,  and  under  the  former  rulings  of  this  Court, 
if  the  premises  rented  are  destroy^  by  fire  during  the 
term,  the  tenant,  under  an  ordinary  rent  contract,  is 
liable  for  the  payment  of  rent  for  the  full  period  for 
which  he  rented.     Pope  vs.  Gerrard 471 

2.  Where  a  room  in  a  building  was  rented  for  a  drug 
store  for  one  year,  and  three  notes  were  given,  at  six, 
nine  and  twdve  months,  for  the  rent,  and  the  build-  ' 
ing  was  burnt  down  a  little  before  the  end  of  six 
months,  the  tenant  is  liable  for  the  payment  of  the 
two  last  notes  as  well  as  the  first.     Ibid. 
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13.  The  counters  and  drawers  in  a  dmg  stor^  placed 
there  by  the  landlord^  and  rented  in  their  place  with 
the  store,  are  fixtures,  which  the  tenant  has  no  right 
to  remove ;  and  if  the  building  is  burnt,  and  they  are 
saved  by  the  tenant,  they  are  the  property  of  the  land- 
lord, and  he  has  the  l^al  right  to  dispose  of  them  as 
he  thinks  proper.  The  tenant  has  no  right  to  remove 
them  to  another  store  rented  from  a  third  person. 
Ibid. 

14.  The  fact  that  the  landlord  has  the  building  insured 
does  not  change  the  rights  or  liability  of  the  tenant 
McCay,  J.,  dissents.     Ibid. 

15.  A  plaintiiTin  ejectment,  who  has  recovered  rents  as 
mesne  profits  for  the  year  in  which  the  recovery  is 
had,  is  not  entitled  to  the  crop  of  that  year.  While 
he  is  entitle<l  to  the  possession  of  the  premises,  he  is 
bound  to  allow  the  tenant  ingress  and  ^ress,  to 
gather  and  carry  away  the  crop.  If  he  has  recovered 
rent  for  part  of  the  year,  and  the  crop  is  growing, 
but  not  gathered  at  the  date  of  the  recoveryi  the 
tenant  is  entitled  to  his  pro  rata  part  of  the  crop 
But  if  no  rent  is  recovered  for  the  year,  the  growing 
crop  goes  with  the  land.  Oardner  et  oL,  vs.  Kcnej 
dal. 66 

16.  If  the  plaintiff,  who  has  recovered  the  rent  for  the 
year,  takes  possession  of  the  premises,  and  appropri- 
ates the  crop,  or  refuses  to  permit  the  tenant  to  gather 
it,  the  tenant  has  a  right  at  law  to  recover  the  value 
of  the  crop.     Ibid. 

LEGACY.    See  Distribution  of  Estates. 

LIEN. 

1.  Where  the  evidence  shows  that  it  was  the  intention 
of  the  parties  to  create  a  lien  on  the  growing  crop, 
under  the  Act  of  1866,  for  provisions  furnished  to 
make  the  crop,  as  the  Statute  prescribes  no  form,  the 
words  "sell,  mortgage  and  convey^'  are  sufiScient  for 
that  purpose.    Alexander  &  Howell  vs  Glenn. 

2.  Section  2263  of  Irwin's  Code,  protecting  the  crop 
against  levy,  under  process  against  the  tenant,  only 
applies  when  the  rent  is  a  fractional  part  of  the  crop, 
and  not  where  it  is  a  fixed  amount.  Toler  H  oL,  c«. 
Seabrook,  admW 1* 
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by  himself^  and  used  by  his  tenants,  and  suoh  ob- 
structions rendered  the  store-bouse  unfit  for  the  pur- 
poses for  which  it  was  rented,  and  damage  resulted 
therefrom,  the  landlord  is  liable  therefor,  and    the 

Slaintiffs  have  the. legal  rieht  to  complain  whenever 
amaged  thereby,  whether  they  renewed  their  tenancy 
nnder  their  original  contract,  afler  the  creation  of  the 
Dbetructions  by  the  landlord,  or  not.  (See  dissentient 
opinion  of  Bbown,  C.  J.)    Ibid. 

A  purchase  by  an  executor  at  his  own  sale  is  not 
roid,  but  only  voidable  at  the  option  of  the  legatees, 
.heir  election  to  be  made  within  a  reasonable  time, 
ind  an  executor  who  takes  possession  of  land  so  pur- 
thased,  and  claims  it  as  his  own,  and  places  a  tenant 
tpon  it,  has  advei*se  possession.     And  if  he  makes  a 
aarrii^e  contract  after  he  places  the  tenant  upon  the 
indy  and  thereby,  in  consideration  of  marriage,  con- 
eys to  his  intended  wife  a  life-estate  in  the  land,  to 
^mmence  at  his  death,  and  the  marriage  is  solemnized 
ad  he  dies  soon  afler,  leaving  the  tenant  on  the  land, 
e  becomes  the  tenant  of  the  widow,  and  has  no  right 
I  attorn  to  the  administrator  with  the  will  annexed 
f  the  original  testator,  who  has  no  right  to  interfere 
{  a  proceeding  by  the  widow  to  disposses  her  tenant 
bo  is  holding  over.    If  such  administrator  or  legatees 
bh  to.  assert  their  title  it  should  be  done  by  an 
don  of  ejectment  or  other  proper  proceeding  for  that 
irpose,  to  be  commenced  against  the  widow  or  her 
Oant  in  possession.    Smith  va,  Oranberrj/f  adm'r 381 

By  section  2267  of  the  Revised  Code  it  is  declared, 
Che  destruction  of  a  tenement  by  fire,  or  the  loss  of 
isession  by  any  casualty  not  caused  by  the  landlord, 
^from  defect  of  his  title,  shall  not  abate  the  rent 
l^tracted  to  be  paid :"  Held,  under  this  section  of 
i  Code,  and  under  the  former  rulings  of  this  Court, 
^  a  premises  rented  are  destroyed  by  fire  during  the 
,  the  tenant,  under  an  ordinary  rent  contract,  is 
e  for  the  payment  of  rent  for  the  full  period  for 
h  he  rented.     Pope  vs.  Gerrard 471 

here  a  room  in  a  building  was  rented  for  a  drug 

for  one  year,  and  three  notes  were  given,  at  six, 

and  twelve  months,  for  the  rent,  and  the  build-    ' 

i  was  burnt  down  a  little  before  the  end  of  six 

iths,  the  tenant  is  liable  for  the  payment  of  the 

last  notes  as  well  as  the  first.     Ibid. 
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13.  The  counters  and  drawers  in  a  drug  store,  placed 
there  by  the  landlord,  and  rented  in  their  place  with 
the  store,  are  fixtures,  which  the  tenant  has  no  right 
to  remove ;  and  if  the  building  is  burnt,  and  they  are 
saved  by  the  tenant,  they  are  the  property  of  the  land- 
lord, and  he  has  the  legal  right  to  dispose  of  them  as 
he  thinks  proper.  The  tenant  has  no  right  to  remove 
tihem  to  another  store  rented  from  a  third  person. 
Ibid. 

14.  The  fact  that  the  landlord  has  the  building  insured 
does  not  change  the  rights  or  liability  of  the  tenant. 
McCay,  J.,  dissents.     Ibid, 

15.  A  plaintiff  in  ejectment,  who  has  recovered  rents  as 
mesne  profits  for  the  year  in  which  the  recovery  is 
had,  is  not  entitled  to  the  crop  of  that  year.  While 
he  is  entitleil  to  the  possession  of  the  premises,  he  is 
bound  to  allow  the  tenant  ingress  and  egress,  to 
gather  and  carry  away  the  crop.  If  he  has  recovered 
rent  for  part  of  the  year,  and  the  crop  is  growing, 
but  not  gathered  at  the  date  of  the  recovery,  the 
tenant  is  entitled  to  his  pro  rata  part  of  the  crop 
But  if  no  rent  is  recovered  for  the  year,  the  growing 
crop  goes  with  the  land.  Oardner  et  oLy  vs.  Keney 
etal. 664 

16.  If  the  plaintiff,  who  has  recovered  the  rent  for  the 
year,  takes  possession  of  the  premises,  and  appropri- 
ates the  crop,  or  refuses  to  permit  the  tenant  to  gather 
it,  the  tenant  has  a  right  at  law  to  recover  the  valae 
of  the  crop.     Ibid. 

LEGACY.    See  Distribution  of  Estates. 

LIEN, 

1.  Where  the  evidence  shows  that  it  was  the  intoition 
of  the  parties  to  creUte  a  lien  on  the  growing  crop, 
under  the  Act  of  1866,  for  provisions  fumi^ed  to 
make  the  crop,  as  the  Statute  prescribes  no  form,  the 
words  "sell,  mortgage  and  convey"  are  sufficient  for 
that  purpose.     Alexander  &  Howell  vs  Glenn. ^ 

2.  Section  2263  of  Irwin's  Code,  protecting  the  tfop^ 
against  levy,  under  process  against  the  tenant,  ooljr  ' 
applies  when  the  rent  is  a  fractional  part  of  the  cnf^  ' 
and  not  where  it  is  a  fixed  amount.     Toler  «<  aL|  «i* 
Seabrook,  adm'r ••*  1^ 


INDEX  799 

The  lien  of  the  landlord  for  his  rentf  upon  the  crop 
made^  is  superior  to  all  other  liens.     Ibid. 

The  liens  provided  for  by  the  Act  of  1866,  in  favor 
of  landlords,  fitctors,  etc.,  upon  crops  and  growing 
crops,  attach  from  the  date  of  the  agreement,  and  the 
oldest  is  of  the  highest  dignity.     Ibid. 

When  it  appeared  on  the  trial  of  a  claim  case  that  the 
plaintiffs  had  obtained  a  judgment  against  Wooten, 
the  defendant,  who  was  the  owner  of  the  lot  of  land 
in  controversy  at  the  time  of  the  rendition  of  the  judg- 
ment, that  Wooten  had  been  adjudged  a  bankrupt,  that 
several  years  before  Wooten  becanie  a  bankrupt  he 
sold  the  land  to  Jones,  the  claimant,  who  went  into 
possession  of  it;  that  the  judgment  was  a  valid  lien  on 
^he  land  at  the  time  Wooten  became  a  bankrupt ;  that 
;his  property  was  not  included  in  Wooten's  schedule ; 
hat  this  debt  was  not  proved  in  the  Bankrupt  Court, 
ind  that  Wooten's  estate  paid  no  dividend:  Hddf 
hat,  upon  the  foregoing  statement  of  facts,  the  lien  of 
he  judgment  creditor  upon  the  land,  under  the  laws 
«f  this  State,  was  not  defeated  by  the  bankruptcy  of 
ATooten,  and  that  Jones,  the  claimant,  could  not  plead 
ITooten's  certificate  of  discharge  in  bankruptcy  against 
he  judgment  creditor,  and,  thereby,  defeat  his  judg- 
lent  lien  upon  the  land,  which  was  a  good  and  valid 
ien  thereon,  under  the  laMrs  of  this  State,  being  ante- 
br  to  the  time  at  which  Wooten  was  declared  a  bank- 
apt  ;  that,  by  the  20th  section  of  the  Bankrupt  Act, 
le  judgment  creditor,  having  a  valid  lien  upon  the 
ma,  was  not  bound  to  prove  his  debt,  secured  by  the 
en,  to  the  extent  of  the  value  thereof  in  the  Bank- 
ipt  Court.    Jones  v8.  Ldlyett  &  Smith 64 

RThen  C.  and  E.,  a  freedman,  entered  into  an  agree- 
lent  to  rent  land,  and  make  a  crop  for  that  year, 
id,  in  pursuance  of  such  agreement,  E.,  the  freed- 
0Kij  rented  land  from  M.,  and  cultivated  the  same, 
|d  made  a  crop  thereon,  and,  from  the  evidence  in 
p  record,  the  jury  had  the  right  to  presume  that  M. 
"'  knowledge  of  the  agreement  between  C.  and  E., 
^  the  manner  in  which  they  were  working  and 
^  "  ig  a  crop  together :  Held,  that  M.  could  not  re- 
out  of  the  proceeds  of  the  crop  E.'s  share  thereof 
hprovisions  furnished  to  E.,  without  the  consent  of 
ithe  more  especially,  when  it  appears  that  M.  had 
a  special  contract  with  E.,  the  freedman,  to  fur- 
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nish  him  provisions  for  that  year,  and  had  taken  oOier 
security  therefor,     McGookva,  Ccmsins 125 

7.  Afi.fa.  levied  upon  real  estate  in  1859,  unexplained, 
is  not  such  presumptive  evidence  of  payment  as  to 
prevent  a  levy  on  other  property  in  1867,  when  the 
fi,fa.  is  not  dormant.     Chapman  vs.  Akin 347 

8.  Akin  held  a  judgment  dated  in  1859  against  Stone; 
Bronson,  in  December,  1862,  purchased  the  tract  of 
land  in  dispute  from  Stone,  bonafide^  and  went  into 
possession,  and  afterwards  sold  it  to  Chapman,  who 
succeeded  him  in  the  possession,  which  has  been  con- 
tinuous from  1862  to  the  present  time.  In  1867, 
Akin  had  his  fi.  fa,  levied  on  the  land,  and  Chapman 
interposed  his  claim:  Heldy  that  Chapman,  a  bona 
fide  purchaser,  for  a  valuable  consideration,  with  con* 
tinuous  and  uninterrupted  possession  for  more  than 
four  years,  acquired  title  to  the  land,  discharged  from 
the  lien  of  Akin's  judgment.     Ibid, 

9.  The  Supreme  Court  of  this  State  having  ruled,  that 
the  Stay-law  was  unconstitutional  and  void,  under 
that  ruling  the  plaintiff  in  ^. /a.  was  never  under  any 
legal  disability  to  enforce  the  collection  of  the  money 
due  on  Ynsfi.fa,;  and  as  the  law,  as  ruled  by  this 
Court,  did  not  restrain  a  levy,  the  prescription  did 
not  cease  to  run  in  favor  of  the  bona  fide  purchaser  in 
possession ;  and  as  the  plaintiff  w(!is  under  no  other 
legal  disability  to  proceed  with  the  fifa,,  the  lien  of 
the  judgment  upon  the  land  ceased  to  exist  at  the  end 
of  the  four  years  possession.     Ibid, 

10.  Section  3525  of  the  Code  is  not  classed  with,  and 
does  not  fall  under,  the  classification  of  a  statote  of 
limitation,  and  its  running  in  favor  o{sl  bona  fide  par- 
chaser  was  not  suspended  by  the  Acts  suspending  the 
running  of  the  statute  of  limitations.  The  right, 
whatever  it  may  be,  of  the  plaintiff  in  fi,  fa,  to  en- 
force his  liens  on  the  lands  sold  by  the  defendant,  and 
held  in  possession  by  a  bona  fide  purchaser,  existed, 
with  the  condition  annexed,  that  the  levy  be  made 
within  four  years  afler  the  commencement  of  the  pos- 
session, and  as  the  plaintiff  made  no  such  levy,  he 
lost  his  lien  by  failure  to  enforce  it  in  accordance  with 
the  condition  to  which  it  was  subject,  and  with  which 
he  never  complied.     Ibid, 

11.  Where  on  the  trial  of  a  claim  case,  it  appeared  that 
the  levy  was  made  on  the  4th  of  November,  1868,  on 
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WLJLfa.  issued  upon  the  13th  of  November,  1861,  and 
the  claimant  showed  title  from  the  defendant  in  fi.fa.f 
and  possession  more  than  four  years  before  the  levj^ 
and  there  was  no  evidence  that  claimant  had  notice, 
at  the  time  of  the  purchase,  of  the  existence  of  the 
judgment :  Held,  that  the  land  was  discharged  from 
the  lien  of  the  judgment,  and  that  the  verdict  of  the 
jury,  finding  the  land  not  subject,  will  not  be  dis- 
turbed.   Warner,  J.,  dissenting.    Dooly  vs.  Isbell..,  342 

•  Although  a  judgment  be  dormant  under  the  statute, 
and  has,  therefore,  lost  its  lien,  as  a  judgment,  it  is 
still  a  subsisting  debt,  and  the  judgment  may  be  re- 
irived  by  scire  faGiaa,  or  by  suit.  Chambliaa  V8,  Phclpa  386 

,  When  the  question  was  raised  whether  a  bona  fide 

t>archaser  of  eighteen  bales  of  cotton  from  a  defendant 

n  fi.fa.,  in  1861,  could  hold  it  discharged  from  the 

ien  of  the  judgment  after  two  years  possession,  and 

he  evidence  was  in  conflict,  the  weight  of  it  being  in 

avor  of  the  bona  fides  of  the  transaction,  and  the 

/onrt  charged  the  jury  that  two  years  possession  of 

he  cotton,  bona  fide,  and  for  valuable  consideration, 

rithout  notice,  before  the  levy  or  service  of  the  bill, 

iscbarged  the  cotton  from  the  lien  of  the  judgment, 

od  the  jury  found  for  the  defendant,  who  was  the 

orchaser :  Held,  that  the  charge  of  the  Court  and  the 

Dding  of  the  jury  were  right,  under  the  rule  laid 

awn  oy  this  Court,  at  this  term,  in  the  case  of  Chap- 

ion  V8,  Akin,  and  a  new  trial  will  not  be  granted,  be- 

tiise  the  Court  may  have  charged  too  favorably  to 

ie  defendant  upon  another  ground  taken  in  the  case, 

hich  could  not  change  the  verdict,  if  the  defendant 

HB  a  bona  fide  purchaser  of  the  cotton  for  a  valuable 

pisideration,  which  question  was  distinctly  submitted 

the  jury  by  the  charge  as  given  by  the  Court,  and 

iind  for  the  defendant.     Walton  vs,  Anderson  et  al,...  421 

Dormant  Judgments. 

LIMITATION  OF  ACTIONS. 


] 


ttites  of  Limitations, 
tcriptioYi. 

LIS  PENDENS.    See  Abatemmt 

LOSS  OF  PEOPERTY.    See  Belief. 


802  INDEX. 

MAITOAMUS. 

Where  there  is  no  direction  in  a  countj-order  as  to  the 
fund  out  of  which  it  shall  be  paid^  and  the  treasurer 
answers  that  there  are  older  orders  on  his  book,  of  the 
same  kind,  more  than  sufficient  to  exhaust  the  money 
in  hand  not  specifically  assessed  for  special  purposes, 
mandamus  will  not  be  granted  to  compel  him  to  pay 
such  younger  order.     MUchell  va.  Speer 56 

MARRIAGE. 

1.  The  Code  of  Georgia,  adopted  by  the  new  Constitu- 
tion, forever  prohibits  the  marriage  relation  between 
white  persons  and  persons*  of  African  descent,  and 
declares  such  marriages  null  and  void,  Scott  vs.  The 
State 321 

2  This  section  of  the  Code  is  not  repealed  by,  nor  is  it 
inconsistent  with,  that  part  of  the  Constitution  which 
declares  that  ^'  the  social  stahis  of  the  citizen  shall 
never  be  the  subject  of  legislation.^'  Tjiat  clause  of 
the  Constitution  absolutely  denies  to  the  Legislature 
the  power  to  pass  laws  in  future  r^ulating  the  social 
statuSf  or  compelling  the  two  races  to  unite  in  social 
intercourse.  As  the  laws  then  in.  existence  allowed 
churches,  for  instance,  to  determine  for  themselves  who 
should  occupy  their  seats,  and  where  they  should  sit, 
and  permitted  railroad  and  steamboat  companies,  and 
hotel-keepers  to  classify  and  assign  places  to  those  using 
their  accommodations,  according  to  social  status  and 
grade,  as  they  might  think  proper,  the  Constitution  pats 
it  beyond  the  power  of  the  Legislature  ever  to  enact  any 
law  compelling  them  to  make  different  classifications! 
or  to  group  together  in  social  intercourse  those  who 
do  not  recognize  each  other  as  social  equals.  As  the 
social  relations  of  citizens  are  not  the  proper  sulgecta 
of  legislation,  the  Constitution  has  wisely  put  the 
matter  at  rest,  by  denying  to  the  Legislature  the 
power  to  repeal  or  enact  laws  on  that  subject  (See 
opinion  of  McCay,  J.,  as  to  the  Constitutional  point.) 
Ibid. 

MARRIED  WOMEN. 

1.  The  second  section  of  the  seventh  article  of  the  Cbn- 
stitution  of  this  State,  as  well  as  the  Act  of  1866,  hm 
changed  the  relation  which  married  women  bear  to 
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person  by  reason  of  such  neglect^  the  city  is  liable  for 
the  damages  sustained.  If  the  wall  were  sound  and 
steady,  and  did  not,  under  any  ordinary  circumstances, 
endanger  any  one  passing  the  streets,  and  it  should 
be  thrown  down  by  tempest,  or  other  act  of  God,  a 
person  injured  by  the  fall  would  have  no  right  to  re- 
cover damages  for  such  injuries  from  the  city.     Ibid. 

NEGROES. 

1.  A  qiLo  warranto  was  issued,  charging  that  a  person 
holding  an  office  was  ineligible  when  chosen,  because 
of  his  having  in  his  veins  one-eighth  or  more  of  Afri- 
can blood,  and  there  was  a  demurrer  to  the  informa- 
tion as  well  as  an  answer  denying  the  fact,  upon  which 
denial  there  was  an  issue  and  a  trial  before  a  jury  : 
Held,  that  by  the  Code  of  Georgia  a  person  having 
one-eighth  or  more  of  African  blood  in  his  veins  is 
not  ineligible  to  hold  office  in  this  State,  and  it  was  er- 
ror in  the  Court  to  overrule  the  demurrer  and  to 
charge  the  jury  that  if  the  plaintiff  proved  the  de- 
fendant to  have  one-eighth  or  more  of  African  blood, 
he  was  ineligible  to  office  in  this  State.  Warner,  J., 
dissents.     IVhite  vs.  Clements 232 

2.  The  Code  of  Georgia,  adopted  by  the  new  Constitu- 
tion, forever  prohibits  the  marriage  relation  between 
white  persons  and  persons  of  African  descent,  and 
declares  such  marriages  nuUl  and  void.  Scott  vs.  The 
Stale 321 

3.  This  section  of  the  Code  is  not  repealed  by,  nor  is  it 
inconsistent  with,  that  part  of  the  Constitution  which 
declares  that "  the  social  statvs  of  the  citizen  shall 
never  be  the  subject  of  legislation."  That  clause  of  the 
Constitution  absolutely  denies  to  the  Legislature  the 
power  to  pass  laws  in  future  regulating  the  social 
gtataSf  or  compelling  the  two  races  to  unite  in  social 
intercourse.  As  the  laws  then  in  existence  allowed 
churches,  for  instance,  to  determine  for  themselves  who 
should  occupy  their  seats,  and  where  they  should  sit, 
and  permitted  railroad  and  steamboat  companies,  and 
hotel-keepers  to  classify  and  assign  places  to  those 
using  their  accommodations,  according  to  social  status 
and  grade,  as  they  might  think  proper,  the  Constitu- 
tion puts  it  beyond  the  power  of  the  Legislature  ever 
to  enact  any  law  compelling  them  to  make  difierent 
classifications^  or  to  group  together  in  social  interoourse 
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MORTGAGE. 

A  mortgage  given  by  the  debtor  is  not  one  of  the  excep- 
tioDS  provided  by  the  Constitution,  to  which  the  home- 
stead for  his  family  is  liable.  Wabneb,  J.^  dissent- 
ing.    Chambliss  V8,  Phelps 386 

See  Foreclosure  of  Mortgage. 

MUNICIPAL  CORPORATIONS. 

1.  A  defendant  had  been  sentenced  by  the  Mayor  and 
Council  of  the  City  of  Americus  to  pay  a  fine  of  $20 
and  costs^  and  in  default  thereof,  to  be  confined  in  the 
guard-house  of  said  city  for  twenty  days,  for  disorderly 
conduct,  and  a  petition  for  certiorari  was  presented  to 
the  Judge  of  the  Superior  Court,  alleging  error  in  the 
prodeedings  of  said  Mayor  and  City  Council  on  the 
trial  of  said  defendant,  (to-wit) :  that  there  was  no 
emdence  that  the  alleged  disorderly  conduct  was  com- 
mitted within  the  corporate  limits  of  said  city,  so  as  to 
give  to  the  said  Mayor  and  City  Council  jurisdiction 
to  try  and  punish  the  defendant  therefor.  The  Judge 
refused  the  application  for  certiorari^  upon  the  state- 
ment of  facts  contained  in  the  petition :  Held,  that  the 
petition  for  certiorari  made  a  prima  facie  case,  which 
entitled  her  to  have  the  alleged  error  reviewed  and 
corrected,  and  that  it  was  error  in  refusing  the  cer- 
tiorari prayed  for.    Taylor  vs.  M,  &  C.  of  Americus...    59 

2.  The  Mayor  and  Council  of  the  City  of  Macon  have 
full  power  and  authority,  given  them  by  charter,  to 
remove,  or  cause  to  be  removed,  any  buildings,  p(^tSy 
steps,  fences,  or  other  obstructions,  or  nuisance^  in  the 
public  streets,  lanes,  alleys,  sidewalks,  or  public  squares 
of  the  city.  Under  this  power,  conferred  for  the  pub- 
lic good,  they  are  bound  to  keep  the  streets,  lines, 
alleys  and  sidewalks  in  such  condition  that  it  is  safe 
and  convenient  to  pass  them,  and  in  case  of  &ilore 
they  are  liable  to  any  person  injured  by  their  neglect. 
Parker  vs.  M.  &  C.  of  Macon 785 

3.  A  two  story  brick  wall  of  a  house  that  had  been 
burnt  down  some  months  previous,  standing  at  the 
edge  of  the  sidewalk,  though  private  property,  if  it 
be  so  much  dilapidated  or  decayed,  as  to  endangtf 
the  lives  of  persons  passing  the  streets,  is  a  nuisanoc^ 
which  the  Mayor  and  Council  are  bound  to  have  r^ 
moved,  and  if  they  fail^  and  danger  resolts  to  wttf 
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person  by  reason  of  such  neglect,  the  city  is  liable  for 
the  damages  sustained.  If  the  wall  were  sound  and 
steady,  and  did  not,  under  any  ordinary  circumstances, 
endanger  any  one  passing  the  streets,  and  it  should 
be  thrown  down  by  tempest,  or  other  act  of  Grod,  a 
person  injured  by  the  fall  would  have  no  right  to  re- 
cover damages  for  such  injuries  from  the  city.     Ibid. 

NEGROES. 

A  quo  warranto  was  issued,  charging  that  a  person 
holding  an  office  was  ineligible  when  chosen,  because 
>f  his  having  in  his  veins  one-eighth  or  more  of  Afri- 
can blood,  and  there  was  a  demurrer  to  the  informa- 
Jon  as  well  as  an  answer  denying  the  fact,  upon  which 
lenjal  there  was  an  issue  and  a  trial  before  a  jury  : 
BeU,  that  by  the  Code  of  Georgia  a  person  having 
>ne-eighth  or  more  of  African  blood  in  his  veins  is 
lot  ineligible  to  hold  office  in  this  State,  and  it  was  er- 
•or  in  the  Court  to  overrule  the  demurrer  and  to 
ibarge  the  jury  that  if  the  plaintiff  proved  the  de- 
endant  to  have  one-eighth  or  more  of  African  blood, 
le  was  ineligible  to  office  in  this  State.  Warner,  J., 
lissents.     White  vs.  Clements 232 

rhe  Code  of  G^eorgia,  adopted  by  the  new  Constitu- 
bn,  forever  prohibits  the  marriage  relation  between 
rhite  persons  and  persons  of  African  descent,  and 
fidares  such  marriages  nuUl  and  void.  Scott  vs.  The 
iate 321 

rhis  section  of  the  Code  is  not  repealed  by,  nor  is  it 
icoDsistent  with,  that  part  of  the  Constitution  which 
eclares  that  ^'  the  social  status  of  the  citizen  shall 
bver  be  the  subject  of  legislation.''  That  clause  of  the 
bnstitution  absolutely  denies  to  the  Legislature  the 
9wer  to  pass  laws  in  future  regulating  the  social 
Wutf,  or  compelling  the  two  races  to  unite  in  social 
lleroourse.  As  the  laws  then  in  existence  allowed 
torches,  for  instance,  to  determine  for  themselves  who 
Mild  occupy  their  seats,  and  where  they  should  sit, 

Permitted  railroad  and  steamboat  companies,  and 
keepers  to  classify  and  assign  places  to  those 
_  their  accommodations,  according  to  social  status 
grade,  as  they  might  think  proper,  the  Constitu- 
puts  it  beyond  the  power  of  the  Legislature  ever 
tact  any  law  compelling  them  to  make  different 
lifications,  or  to  group  together  in  social  intercourse 
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those  who  do  not  recognize  each  other  as  social  equals. 
As  the  social  relations  of  citizens  are  not  the  proper 
subjects  of  legislation,  the  Constitution  has  wisely  pat 
the  matter  at  rest,  by  denying  to  the  Legislature  the 
power  to  repeal  or  enact  laws  on  that  sulgect  (See 
opinion  of  McCay,  J.,  as  to  the  Constitutional  point.) 
Ibid. 

NEWLY  DISCOVERED  EVIDENCE. 

See  New  Trial,  19,  27. 
"  page  129. 

NEW  TRIAL. 

1.  The  verdict  in  favor  of  the  defendant,  Spradley,  was 
right,  under  the  law  and  the  facts  of  the  case;  and 
there  was  no  error  in  the  Court  below  in  refusing  the 
motion  for  a  new  trial.     Tiller  vs.  Spradley 35 

2.  Although  this  Court  may  not  be  entirely  satisfied 
with  the  verdict  of  a  jury,  yet,  if  the  Court  below 
refuses  a  new  trial,  and  the  verdict  is  not  such  as  to 
show  evident  mistake,  prejudice,  or  corruption  in  the 
jury,  this  Court  will  not  overrule  the  judgment  of 
the  Court  below  in  refusing  a  new  trial.  Oaines  vs. 
Gaines,  admW 68 

3.  There  is  evidence  in  the  record,  from  which  the  joiy 
might  have  found  there  was  a  dpccioZ  con  tract  between 
the  parties.  And,  in  that  view  of  it,  the  verdict  was 
not  so  strongly  and  decidedly  against  the  evidence  as 
will  authorize  this  Court  to  set  aside  the  verdict,  the 
more  especially  as  the  presiding  Judge  before  whom 
the  case  was  tried,  was  satisfied  with  it  BuU^  ex^rx, 
vs.  St.  Johns 78 

4.  Where  the  guardian  loaned  out  the  money  of  his 
wards,  after  the  adoption  of  the  Code,  without  an 
order  of  the  Court,  and  took  a  note  for  $1,500  for  its 
repayment,  and  the  Court,  on  the  trial,  refused  to 
allow  the  note  to  be  read  in  evidence,  because  it  was 
not  stamped :  Held,  that  the  Court  di4  not  err,  as  the 
guardian  was  liable  in  any  event,  in  such  case,  tar  the 
value  of  the  currency  when  received,  allowing  liim  a 
reasonable  time  to  re-invest,  and  the  note,  whether 
stamped  or  not,  was  properly  rejected.  Brown  m, 
Wright  and  wife  et  ai. M 

5.  When  the  Court  below  granted  a  new  trial  on  tfat 
ground  that  two  of  the  jurors  who  tried  the  case, 
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members  of  the  grand  jury,  and  bad  found  a  true  bill 
against  the  defendant  for  the  same  trespass  on  the 
criminal  side  of  the  Court,  which  fact  was  not  known 
to  the  defendant  until  ajitr  tJie  trial:  Held,  that  this 
Court  will  not  control  the  discretion  of  the  Court 
below  in  granting  the  new  trial.  Hatokina  vs. 
Andrews 118 

The  improper  admission  in  evidence  of  a  paper,  is  no 
ground  for  new  trial,  when  the  fact  shown  by  it  is 
proved  by  other  legal  evidence.  (E.)  Steinheimer  vs. 
Coleman 119 

It  is  no  ground  for  a  new  trial  that  the  jury  took  to 
;heir  room  certain  receipts  which  had  been  ruled  out 
because  they  were  not  stamped,  when  it  seemed  to  have 
XK)ured  by  mistake,  and  it  was  doubtful  whether  any 
objection  was  made  to  the  jury's  taking  them,  and  the 
layments  therein  mentioned  were  proved  by  other 
estimony.  (R.)    Ibid. 

When  the  evidence  is  in  conflict,  and  no  rule  of  law 
las  been  violated  to  the  injury  of  the  plaintiff  in 
rror,  this  Court  will  not  control  the  discretion  of  the 
/onrt  below  in  refusing  to  grant  a  new  trial.     Ibid, 

In  view  of  the  facts  of  this  case,  as  presented  by  the 
ecord,  the  Court  below  did  not  err  in  refusing  to 
harge  the  jury,  as  requested,  nor  in  the  charge  as 
iven  to  the  jury  on  the  trial  of  the  case,  and  the  mo- 
lon  for  a  new  trial  was  properly  refused.  McOook 
I.  Cousins 125 

A  new  trial  will  not  be  granted  in  a  case  of  this 
tiaracter  when  there  is  evidence  to  sustain  the  ver- 
ict  ander  the  rules  above  laid  down.  Kitchens  et  al., 
I.  Kitchens 168 

Although  this  Court  may  not  be  entirely  satisfied 
ith  the  verdict  of  a  jury,  yet,  if  the  Court  below 
sfuscs  a  new  trial,  this  Court  will  not  interfere  to 
rant  a  new  trial,  unless  the  verdict  be  manifestly 
le  result  of  prejudice,  mistake  or  corruption  in  the 
jpry.     Wootenvs.  Wilkins 223 

{This  Court  will  not  control  the  discretion  of  the 
JMirt  below  in  refusing  to  grant  a  new  trial  in  a  case 
■ere  no  rule  of  law  has  been  violated,  and  when  it 

Esarcd  from  the  evidence  in  the  record,  that  sub- 
tial  justice  has  been  done  between  the  parties. 
|iro  Judges.    Green  &  West  vs.  Cock  &  Thompson...  339 
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13.  By  section  3666  of  the  Code  the  presiding  Judge 
may  exercise  a  sound  discretion  in  granting  or  refusing 
new  trials  in  cases  where  the  verdict  mav  be  decMdcdlv 
and  strongly  against  the  weight  of  evidence,  although 
there  may  appear  to  be  some  slight  evidence  in  favor 
of  the  finding.  In  this  case  the  Judge  did  not  abuse 
the  discretion  which  the  law  vests  in  him  in  refusing 

to  grant  a  new  trial.     Brouffhton  V8»  Godwin 359 

14.  The  verdict  in  this  case  is  not  so  contrary  to  the 
evidence  as  to  shock  the  moral  sense  or  show  manifest 
prqudico,  corruption  or  mistake  by  the  jury,  nor  does 

it  violate  any  rule  of  law.     Dobbins  vs.  Duprce 394 

15.  AVhcn  the  question  was  raised  whether  a  bona  fide 
purchaser  of  eighteen  bales  of  cotton  from  a  defendant 
in  fi.  fa,,  in  1861,  could  hold  it  discharged  from  the 
lien  of  the  judgment  after  two  years  possession,  and 
the  evidence  was  in  conflict,  the  weight  of  it  being  in 
favor  of  the  bonu  fides  of  the  traasaction,  and  the 
Court  charged  the  jury  that  two  years  possession  of 
tlie  cott(m,  bona  fide^  and  for  valuable  consideration, 
without  notice,  before  the  levy  or  service  of  the  bill, 
discharged  the  cotton  from  the  lien  of  the  jurlgment, 
and  the  jury  found  for  the  defendant,  who  was  the 
purchaser:  lleld,  that  the  charge  of  the  Court,  and 
the  finding  of  the  jury,  were  right  under  the  rule  laid 
down  by  this  Court  at  this  term  in  the  case  of  Chap" 
man  vs.  Akin.  And  a  new  trial  will  not  be  grante<l, 
because  the  Court  may  have  charged  too  favorably  to 
the  defendant  upon  another  ground  taken  in  the  e^ise, 
which  could  not  change  the  verdict,  if  the  defendant 
was  a  bduafidi*  purchaser  of  the  cotton  for  a  valuable 
consideration,  whi(?h  question  was  distinctly  submitted 
to  the  jury  by  the  charge  as  given  by  the  Court,  and 
found  for  the  defendant.    Walton  vs.  Anderson  d  al...  421 

16.  AVluMi  the  facts  of  a  case  have  been  fairly  submitted 
to  a  jury,  and  no  rule  of  law  material  to  the  rights  of 
the  parties  has  been  violated,  either  by  the  Court  on 
the  trial,  or  by  the  jury  in  the  finding,  .this  Court  will 
not  disturb  the  verdict,     liruce,  adnCrx^  vs.  Crews.. ,.  544 

17.  If  the  receipt  or  bill  of  lading  were  lost,  and  the 
eviden(H)  showed  that  the  cotton  was  shipped  at  Rome, 
and  consigned  to  Augusta,  and  was  burnt  at  Kings- 
ton, wiiere  the  liome  road  connects  with  the  Western 
and  Atlantic  Railroad,  it  is  not  sufficient  cause  for  a 
new  trial;  that  the  Court  charged  the  jury  that  the 


Borne  road  might  bind  itedf  to^^^^e  pleadings  by 
vond  Its  terminus,  but  that  such  ooTi^    ^'^^j^^^^i'^  ^^ 

be  presumed  and  it  must  be  shown x^n  the  cround 
there  was  an  express  contract  to  carry  Mjj^rr^pQn  j 
ton,  or  the  Rome  road  would  not  be  liableTv^ 
B.  It.  Cb.,  V8,  Sloan • ^1^ 

,  The  verdict  will  not  be  set  aside  as  excessive^^^jn^ 
die  value  of  the  cotton  at  the  time  of  shipmentllCl 
>roved  in  Confederate  money  only^  without  provingL  ' 
he  value  of  the  Confederate  money,  but  it  was  shown^l^o 
o  have  been  received  at  par,  in  payment  of  debts,  and    ^ 
hat  land  could  then  be  purchasea  with  it,  almost  as 
ow  as  it  could  at  other  times  in  lawful  money,  and  the 
'erdiot  was  for  a  much  smaller  sum  than  the  cotton 
ras  proved  to  have  been  worth  in  Confederate  money 
rhen  shipped.    Ibid. 

A  new  trial  will  not  be  granted  on  account  of  newly 
iaoovered  evidence,  where  the  ground  is,  that  the 
arty  did  not  know  that  his  wife  was  competent  till 
Eker  the  trial,  and  he  does  not  state  what  he  expects 
»  prove  by  her.     Gibson  vs,  WiUtarM 660 

The  party  moved  for  a  new  trial  on  the  ground  that 
B  did  not  know  at  the  trial  that  a  person  was  on  the 
iiy,  who  was  the  relative  of  a  person  interested  in 
16  question,  not  a  party  to  the  record.  The  applica- 
m  did  not  state  the  d^ee  of  relationship,  nor  did 
fitate  that  it  was  unknown  to  his  counsel  at  the 
lal :  Held,  that  the  motion  was  properly  overruled 
r  the  Court.     Ibid.  » 

The  judgment  ordering  an  award  spread  upon  the 
Inutes  will  not  be  set  aside,  because  the  presiding 
idge  was  one  of  the  arbitrators,  who  was  to  be  paid 
hMy  by  both  parties  for  his  services,  when  the  par- 
0  maae  no  objection  to  the  Judge  presiding,  on  the 
Dund  that  he  was  an  arbitrator,  till  after  the  case 
d  been  brought  to  the  Supreme  Court  and  final 
igment  rendered.  It  is  too  late  to  raise  the  objec- 
in  in  a  bill  of  review  filed  for  the  purpose  of  getting 
lew  trial.    Sharp  &  Brawn  vs.  Loyleas 678 

k  IhII  of  review  will  not  be  sustained,  and  a  new 
il  gpranted,  on  the  ground  that  the  parties,  dissatis- 
JHrith  the  award,  asked  the  Judge  of  the  Superior 
|vt  to  keep  the  Court  open,  to  ^ve  them  time  to 
Iftot  their  oojeotions  to  the  award,  which  he  refused 
dO|  but  adjourned  on  the  morning  of  the  first  day 
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jtainedy  or  a  new  trial 
/ly  discovered  evidence, 
the  evidence  has  come  to 
/  since  the  trial,  2.  That 
wiuib  of  diligence  that  it  did  not 
come  sooner.  3.  Tiiat  it  is  so  material  that  it  would 
probably  produce  a  different  result  if  the  new  trial 
were  granted.  4.  That  it  was  not  cumulative  only, 
speaking  to  facts  in  relation  to  which  there  was  evid- 
ence on  the  trial.  5.  And  the  affidavit  of  the  witness 
himself  must  bo  produced,  or  its  absence  accounted 
for.  6.  The  new  trial  will  not  be  granted  if  the  only 
object  of  the  testimony  is  to  impeach  the  character  of 
a  witness.     Ibid. 

24.  When  the  evidence  is  in  conflict,  and  no  rule  of  law 
is  violated,  and  there  is  sufficient  evidence  to  sustain 
the  verdict,  a  new  trial  will  not  be  granted.   Haiman 

&  Bro,y  V8,  Moses  &  Gcrrard 703 

25.  An  attorney-at-law,  who  had  a  claim  against  a  client 
for  a  fee  as  a  retainer,  aud  also  for  professional  8er\'ioes 
rendered,  brought  suit,  alleging  in  the  declaration 
that  defendant  was  indebtea  to  him  in  the  sum  of 
$2,500  for  ''professional  services,^'  and  on  the  trial 
offered  evidence  to  show  the  value  of  the  services 
rendered,  and  also  to  prove  that  the  retainer  was  due; 
no  objection  was  made  to  the  evidence,  and  the  jury 
found  a  verdict  for  a  sum  which,  with  or  without  in- 
cluding the  retainer,  could  be  sustained  by  the  evi- 
dence: Held,  that  the  introduction  of  evidence  as  to 
the  retainer  did  not  entitle  the  defendant  to  a  new 
trial,  as  he  made  no  objection  to  it  when  introdocedi 
though  the  record  contained  no  separate  all^ation  as 
to  the  retainer.    Ibid. 
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.  If  a  party  waives  his  objection  to  the  pleadings  by 
allowine  the  evidence  to  go  to  the  jnry  without  ob- 
jection, ne  is  not  entitled  to  a  new  trial  on  the  ground 
that  the  allegations  and  the  proof  do  not  correspond. 
Tbid. 

A  new  trial  will  not  be  granteil  for  uewJy  dis- 
severed evidence,  which  is  only  cumulative,  or  in- 
ended  to  impeach  a  witness,  or  when  it  would  not, 
f  heard  on  the  trial,  probably  have  produced  a  diifer- 
!nt  result.    Hoye  vs.  The  State 718 

It  ifl  the  imperative  duty   of  the  Judge  of  the 

luperior  Courts  to  hold  the  Courts  at  the  regular 

imes  fixed  by  law,  and  he  has  no  right  to  adjourn 

Dy  of  said  Courts  from  the  regular  term  to  some 

ther  time,  by  order  in  vacation,  unless  it  is,  in  the 

inguage  of  the  statute,  ''not  possible  for  him  to  aUend 

lie  regular  term  of  said  Court,  from  sickness  of  him- 

ilf  or  family,  or  other  unavoidable  cause.''    And  in 

ise  the  Judge,  by  order  in  vacation,  adjourns  over 

le  regular  term  of  the  Court  to  any  other  time,  for  • 

ay  other  cause  than  those  expressed  by  the  statute, 

D  party  litigant  can  be  compelled  to  try  his  case  be- 

ve  the  Judge  at  such  irregular  term.     But  if  the 

irties  in  a  civil  case  go  to  trial  without  objection, 

ley  will  not  afterward  be  heard  to  set  up  the  ir- 

gularity.    Ibid. 

A  defendant  who  is  charged  with  a  crime  involving 
•  life  or  liberty^  is  not  held  to  have  waived  any- 
ing,  unless  he  Joes  it  by  express  agreement  for  the 
urposes  of  the  trial.  If  the  term  of  the  Court  has 
en  illegally  adjourned  and  a  party  at  such  ad- 
uned  term  is  convicted  of  murder  or  manslaughter, 
■  is  not  bound  by  the  proceedings,  and  is  entitled  to 
lew  trial,  on  motion.     Ibid, 

NOX  EST  FACTUM. 

pe  a  son  had  in  several  instances  used  the  name  of 
\  fiither  by  signing  it  as  surety  to  notes  given  by 
i  SOU;  and  the  father,  with  knowledge  of  the  fact 
such  use  had  been  made  of  his  name,  directed  the 
of  a  note  so  signed,  who  applied  to  him  to  have 
ided  and  two  notes  given,  that  part  of  it  might 
iplied  by  the  holder  To  a  charitable  use,  to  see  the 
about  it,  which  he  did,  and  the  son  agreed  to  have 
Arranged  as  desired,  and  in  a  day  or  two  presented 
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MORTGAGK 

A  mortgage  given  bj  the  debtor  is  not  one  of  the  excep- 
tions provided  by  the  Constitution,  to  which  the  home- 
stead for  his  family  is  liable.  Wabneb,  J.,  dissent- 
ing.    Chambli88V8.  Fhelpa 38< 

See  Foreclosure  of  Mortgage. 

MUNICIPAL  CORPORATIONS. 

1.  A  defendant  had  been  sentenced  by  the  Mayor  and 
Council  of  the  City  of  Americus  to  pay  a  fine  of  $20 
and  costs^  and  in  default  thereof^  to  be  confined  in  the 
guard-house  of  said  city  for  twenty  days,  for  disorderly 
conduct,  and  a  petition  for  oerliorari  was  presented  to 
the  Judge  of  the  Superior  Court,  alleging  error  in  tb« 
proceedings  of  said  Mayor  and  City  Council  on  the 
trial  of  said  defendant,  (to-wit) :  that  there  was  tio 
evidence  that  the  alleged  disorderly  conduct  was  com- 
mitted within  the  corporate  limits  of  said  dty^  so  as  to 
give  to  the  said  Mayor  and  City  Council  jurisdiction 
to  try  and  punish  the  defendant  therefor.  The  Judge 
refused  the  application  for  certiorari^  upon  the  state- 
ment of  facts  contained  in  the  petition  :  Held^  that  the 
petition  for  certiorari  made  a  prima  facie  case,  which 
entitled  her  to  have  the  alleged  error  reviewed  and 
corrected,  and  that  it  was  error  in  refusing  the  ctr- 
tiorari  prayed  for.    Taylor  vs.  M,  &  C.  of  Americus...    o 

2.  The  Mayor  and  Council  of  the  City  of  Macon  have 
full  power  and  authority,  given  them  by  charter,  to 
remove,  or  cause  to  be  removed,  any  buildings,  p(^ts, 
steps,  fences,  or  other  obstructions,  or  nuisance^  in  the 
public  streets,  lanes,  alleys, sidewalks,  or  public  squares 
of  the  city.  Under  this  power,  conferred  for  the  pub- 
lic good,  they  are  bound  to  keep  the  streets,  lanes, 
alleys  and  sidewalks  in  such  condition  that  it  is  safe 
and  convenient  to  pass  them,  and  in  case  of  failure 
they  are  liable  to  any  person  injured  by  their  neglect. 
Parker  vs.  M.  &  C.  of  Macon 72 

3.  A  two  story  brick  wall  of  a  house  that  had  been 
burnt  down  some  months  previous,  standing  at  the 
edge  of  the  sidewalk,  though  private  property,  if  it 
be  so  much  dilapidated  or  decayed,  as  to  endanger 
the  lives  of  persons  passing  the  streets,  is  a  nuisance, 
which  the  Mavor  ana  Council  are  bound  to  have  re- 
moved,  and  if  they  fail^  and  danger  results  to  any 
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person  bj  reason  of  such  neglect,  the  city  is  liable  for 
the  damages  sustained.  If  the  wall  were  sound  and 
steady,  and  did  not,  under  any  ordinary  circumstances, 
endanger  any  one  passing  the  streets,  and  it  should 
be  thrown  down  by  tempest,  or  other  act  of  Grod,  a 
person  injured  by  the  fall  would  have  no  right  to  re- 
cover damages  for  such  injuries  from  the  city.     Ibid. 

NEGROES. 

1.  A  qtio  warranto  was  issued,  charging  that  a  person 
holding  an  office  was  ineligible  when  chosen,  because 
of  his  having  in  his  veins  one-eighth  or  more  of  Afri- 
can blood,  and  there  was  a  demurrer  to  the  informa- 
tion as  well  as  an  answer  denying  the  fact,  upon  which 
denial  there  was  an  issue  and  a  trial  before  a  jury  : 
Held,  that  by  the  Code  of  Georgia  a  person  havinl^ 
one-eighth  or  more  of  African  blood  in  his  veins  is 
not  ineligible  to  hold  office  in  this  State,  and  it  was  er- 
ror in  the  Court  to  overrule  the  demurrer  and  to 
charge  the  jury  that  if  the  plaintifiT  proved  the  de- 
fendant to  have  one-eighth  or  more  of  African  blood, 
he  was  ineligible  to  office  in  this  State.  Warner,  J., 
dissents.     White  vs.  Clements 232 

2.  The  Code  of  Georgia,  adopted  by  the  new  Constitu- 
tion, forever  prohibits  the  marriage  relation  between 
white  persons  and  persons  of  African  descent,  and 
declares  such  marriages  nuU  and  void,  Scott  vs.  The 
State 321 

3.  This  section  of  the  Code  is  not  repealed  by,  nor  is  it 
inconsistent  with,  that  part  of  the  Constitution  which 
declares  that "  the  social  atattis  of  the  citizen  shall 
never  be  the  subject  of  legislation.'^  That  clause  of  the 
Constitution  absolutely  denies  to  the  Legislature  the 
power  to  pass  laws  in  future  regulating  the  social 
gtatu8,  or  compelling  the  two  races  to  unite  in  social 
intercourse.  As  the  laws  then  in  existence  allowed 
churches,  for  instance,  to  determine  for  themselves  who 
should  occupy  their  seats,  and  where  they  should  sit, 
and  permitted  railroad  and  steamboat  companies,  and 
hotel-keepers  to  classify  and  assign  places  to  those 
using  their  accommodations,  according  to  social  status 
and  grade,  as  they  might  think  proper,  the  Constitu- 
tion puts  it  beyond  the  power  of  the  L^islature  ever 
to  enact  any  law  compelling  them  to  make  diflerent 
claSBifications,  or  to  group  tc^ther  in  social  interoonrse 
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MANDAMUS. 

Where  there  is  no  direction  in  a  oounty-order  as  to  the 
fund  out  of  which  it  shall  be  paid^  and  the  treasurer 
answers  that  there  are  older  orders  on  his  book,  of  the 
same  kind,  more  than  sufficient  to  exhaust  the  money 
in  hand  not  specifically  assessed  for  special  purposes, 
mandamus  will  not  be  granted  to  compel  him  to  pay 
Buch  younger  order.    MUchell  vs.  Speer 56 

MARRIAGE. 

1.  The  Code  of  Greorgia,  adopted  by  the  new  Constitu- 
tion, forever  prohibits  the  marriage  relation  between 
white  persons  and  persons'  of  African  descent,  aud 
declares  such  marriages  nvU  and  void.  Scott  vs,  Thu 
State 321 

2  This  section  of  the  Code  is  not  repealed  by,  nor  is  it 
inconsistent  with,  that  part  of  the  Constitution  which 
declares  that  '^  the  social  status  of  the  citizen  shall 
never  be  the  subject  of  l^islation.'^  Tjiat  clause  of 
the  Constitution  absolutely  denies  to  the  Legislature 
the  power  to  pass  laws  in  future  r^ulating  the  social 
statvSf  or  compelling  the  two  races  to  unite  in  social 
intercourse.  As  the  laws  then  in.  existence  allowed 
churches,  for  instance,  to  determine  for  themselves  who 
should  occupy  their  seats,  and  where  they  should  sit, 
and  permitted  railroad  and  steamboat  companies,  and 
hotel-keepers  to  classify  and  assign  places  to  those  using 
their  accommodations,  according  to  social  status  and 
grade,  as  they  might  think  proper,  the  Constitution  pats 
it  beyond  the  power  of  the  Legislature  ever  to  enact  any 
law  compelling  them  to  make  difiPerent  classifications, 
or  to  group  together  in  social  intercourse  those  who 
do  not  recognize  each  other  as  social  equals.  As  the 
social  relations  of  citizens  are  not  the  proper  subjecta 
of  legislation,  the  Constitution  has  wisely  put  the 
matter  at  rest,  by  denying  to  the  Legislature  the 
power  to  repeal  or  enact  laws  on  that  subject.  (See 
opinion  of  McCay,  J.,  as  to  the  Constitutional  point.) 
Ibid. 

MARRIED  WOMEN. 

1.  The  second  section  of  the  seventh  article  of  the  Con- 
stitution of  this  State,  as  well  as  the  Act  of  1866,  has 
changed  the  relation  which  married  womai  bear  to 
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their  husbands,  so  &r  their  estates  are  coDcerned, 
and  vests  in  them  all  property  of  which  they  may.be 
possessed  at  thatime  of  marriage  contracted  since  the 
adoption  of  the  Constitution,  and  all  property  given 
to,  inherited,  or  acquired  by  them  since  that  date. 
Huff  w.  Wrighi 41 

Under  the  Code,  a  married  woman  may,  as  to  her 
separate  estate,  contract  and  be  contracted  with,  except 
as  to  the  contracts  of  suretyship,  etc.,  and  may,  if  she 
have  no  trustee,  be  sued  separately  as  a /erne  %oU,  lb. 

The  relation  being  changed,  as  above  stated,  the  pre- 
mmption  is,  when  a  married  woman  gives  her  sepa- 
rate note,  in  the  purchase  of.  property,  that  she  has  a 
separate  estate,  and  that  she  contracts  with  reference 
x>  it  And^  if  suit  is  brought  against  her  upon  such 
lote,  without  joining  her  husband,  and  she  fails  to  de- 
iend,  by  showing  she  has  no  separate  estate,  or  other 
;ood  cause,  the  judgment  binds  her  separate  property, 
md  will  not  be  set  aside,  on  motion,  because  of  the 
ion-joinder  of  the  husband.     Ibid, 

MARSHALLING  ASSETS.    See  EquUy,  2. 

MINOR  CHILDREN. 

%  contest  about  the  possession  of  two  minor  children, 
etween  the  mother  and  the  testamentary  guardian, 
rho  is  the  grand-father,  when  it  is  shown  that  one  of 
iiem  is  only  three  years  old,  and  the  other  one  year 
Id,  and  still  at  the  mother^s  breast,  this  Court  will 
ot^  upon  the  case  made  by  this  record,  control  the 
isoretion  of  the  Court  below,  whose  judgment  is  in 
tvor  of  the  mother's  right  to  their  custody,  till  the 
eriod  arrives  when  it  is  proper  that  the  testamentary 
oardian  take  possession  of  the  minors  for  the  pur- 
oeea  of  their  education.    Payne  vs.  Payne 174 

WiUs,  3. 

MISCEGENATION.    See  Marriage. 

b  MISTAKE. 

ition,  1. 
Hal,  7. 
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MORTGAGE. 

A  mortgage  given  by  the  debtor  is  not  one  of  the  excep- 
tions provided  by  the  Constitution,  to  which  the  home- 
stead for  his  family  is  liable.  Warner,  J.,  dissent- 
ing.    Chamblias  vs.  Phelps • 386 

See  Foreclosure  of  Mortgage. 

MUNICIPAL  CORPORATIONS. 

1.  A  defendant  had  been  sentenced  by  the  Mayor  and 
Council  of  the  City  of  Americus  to  pay  a  fine  of  $20 
and  costs,  and  in  default  thereof,  to  be  confined  in  the 
guard-house  of  said  city  for  twenty  days,  for  disorderly 
conduct,  and  a  petition  for  certiorari  was  presented  to 
the  Judge  of  the  Superior  Court,  alleging  error  in  the 
proceedings  of  said  Mayor  and  City  Council  on  the 
trial  of  said  defendant,  (to-wit) :  that  there  was  no 
evidence  that  the  alleged  disorderly  conduct  was  com- 
mitted within  the  corporate  limits  of  said  dty^  so  as  to 
give  to  the  said  Mayor  and  City  Council  jurisdiction 
to  try  and  punish  the  defendant  therefor.   The  Judge 
refused  the  application  for  certiorari^  upon  the  state- 
ment of  facts  contained  in  the  petition :  Held^  that  the 
petition  for  certiorari  made  a  prima  facte  case,  which 
entitled  her  to  have  the  alleged  error  reviewed  and 
corrected,  and  that  it  was  error  in  refusing  the  cer* 
tiorari  prayed  for.    Taylor  vs.  M,  &  0.  of  Americus..*   5J 

2.  The  Mayor  and  Council  of  the  City  of  Macon  have 
full  power  and  authority,  given  them  by  charter,  to 
remove,  or  cause  to  be  removed,  any  buildings,  fosltSf 
steps,  fences,  or  other  obstructions,  or  nuisance^  in  the 
public  streets,  lanes,  alleys,  sidewalks,  or  public  squares 
of  the  city.  Under  this  power,  conferred  for  the  pub- 
lic good,  they  are  bound  to  keep  the  streets,  Itnes, 
alleys  and  sidewalks  in  such  condition  that  it  is  safe 
and  convenient  to  pass  them,  and  in  case  of  fiulore 
they  are  liable  to  any  person  injured  by  their  neglect 
Parker  vs.  M.  &  C,  of  Macon WS 

3.  A  two  story  brick  wall  of  a  house  that  had  been 
burnt  down  some  months  previous,  standing  at  the 
edge  of  the  sidewalk,  though  private  property,  if  it 
be  so  much  dilapidated  or  decayed,  as  to  midanger 
the  lives  of  persons  passing  the  streets,  is  a  naisaaoe^ 
which  the  Mayor  ana  Council  are  bound  to  have  n-' 
moved,  and  if  they  &il^  and  danger  results  to  aqr 
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person  by  reason  of  snob  neglect,  the  city  is  liable  for 
the  damages  sustained.  If  the  wall  were  sound  and 
steady,  and  did  not,  under  any  ordinary  circumstances, 
endanger  any  one  passing  the  streets,  and  it  should 
be  thrown  down  by  tempest,  or  other  act  of  Grod,  a 
person  injured  by  the  fall  would  have  no  right  to  re- 
cover damages  for  such  injuries  from  the  city.     Ibid. 

NEGROES. 

A  ouo  warranto  was  issued,  charging  that  a  person 
lolding  an  office  was  ineligible  when  chosen,  because 
f  his  having  in  his  veins  one-eighth  or  more  of  Afri- 
an  blood,  and  there  was  a  demurrer  to  the  informa- 
ion  as  well  as  an  answer  deny iug  the  fact,  upon  which 
enjal  there  was  an  issue  and  a  trial  before  a  jury  : 
leld,  that  by  the  Code  of  Georgia  a  person  having 
ne-eighth  or  more  of  African  blood  in  his  veins  is 
ot  ineligible  to  hold  office  in  this  State,  and  it  was  er- 
>r  in  the  Court  to  overrule  the  demurrer  and  to 
barge  the  jury  that  if  the  plaintiff  proved  the  de- 
mdant  to  have  one-eighth  or  more  of  African  blood, 
e  was  ineligible  to  office  in  this  State.  Warner,  J., 
iasents.     White  vs.  CUmefrda 232 

rhe  Code  of  Georgia,  adopted  by  the  new  Constitu- 
on,  forever  prohibits  the  marriage  relation  between 
hite  persons  and  persons  of  African  descent,  and 
iclares  such  marriages  null  and  void,  Scott  vs.  The 
kUe 321 

liis  section  of  the  Code  is  not  repealed  by,  nor  is  it 
consistent  with,  that  part  of  the  Constitution  which 
nlares  that "  the  social  statvs  of  the  citizen  shall 
Irer  be  the  subject  of  legislation.''  That  clause  of  the 
Institution  absolutely  denies  to  the  Legislature  the 
mer  to  pass  laws  in  future  regulating  the  social 
Ifiw,  or  compelling  the  two  races  to  unite  in  social 
»urse.  As  the  laws  then  in  existence  allowed 
jhes,  for  instance,  to  determine  for  themselves  who 
lid  occupy  their  seats,  and  where  they  should  sit, 
irmitted  railroad  and  steamboat  companies,  and 
[-keepers  to  classify  and  assign  places  to  those 
_  their  accommodations,  accoraing  to  social  statuLs 
grade,  as  they  might  think  proper,  the  Constitu- 
pnts  it  beyond  the  power  of  the  Legislature  ever 
tct  any  law  compelling  them  to  make  different 
Ications,  or  to  group  together  in  social  intercourse 
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those  who  do  not  recognize  each  other  as  social  equals. 
As  the  social  relations  of  citizens  are  not  the  proper 
subjects  of  legislation,  the  Constitution  has  wisely  put 
the  matter  at  rest,  by  denying  to  the  Legislature  the 
power  to  repeal  or  enact  laws  on  that  subject  (See 
opinion  of  McCay,  J.,  as  to  the  Constitutional  point.) 
Ibid. 

NEWLY  DISCOVERED  EVIDENCE. 

See  New  Trial,  19,  27. 
"  page  129. 

NEW  TRIAL. 

1.  The  verdict  in  favor  of  the  defendant,  Spradley,  was 
right,  under  the  law  and  the  facts  of  the  case;  and 
there  was  no  error  in  the  Court  below  in  refusing  the 
motion  for  a  new  trial.     Tiller  tw.  Spradley 35 

2.  Although  this  Court  may  not  be  entirely  satisfied 
with  the  verdict  of  a  jury,  yet,  if  the  Court  below 
refuses  a  new  trial,  and  the  verdict  is  not  such  as  to 
show  evident  mistake,  prejudice,  or  corruption  in  the 
jury,  this  Court  will  not  overrule  the  judgment  of 
the  Court  below  in  refusing  a  new  trial.  Oaines  ts. 
Gaines,  admW, 68 

3.  There  is  evidence  in  the  record,  from  which  the  jary 
might  have  found  there  was  a  ^pccioZ contract  between 
the  parties.  And,  in  that  view  of  it,  the  verdict  was 
not  so  strongly  and  decidedly  against  the  evidence  as 
will  authorize  this  Court  to  set  aside  the  verdict,  the 
more  especially  as  the  presiding  Judge  before  whom 
the  case  was  tried,  was  satisfied  with  it  BuU^  tafrx, 
vs.  St,  Johns 78 

4.  Where  the  guardian  loaned  out  the  money  of  hb 
wards,  after  the  adoption  of  the  Code,  without  an 
order  of  the  Court,  and  took  a  note  for  $1,500  ibr  its 
repayment,  and  the  Court,  on  the  trial,  refused  to 
allow  the  note  to  be  read  in  evidence,  because  it  was 
not  stamped:  Held,  that  the  Court  di^  not  err,  as  the 
guardian  was  liable  in  any  event,  in  such  case,  finr  the 
value  of  the  currency  when  received,  allowing  him  a 
reasonable  time  to  re-invest,  and  the  note,  whether 
stamped  or  not,  was  properly  rejected.  JSroumtm. 
Wright  and  wife  et  al. 91 

5.  When  the  Court  below  granted  a  new  trial  on  tht 
ground  that  two  of  the  jurors  who  tried  the  cas^  woe 
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26.  If  a  party  waives  his  objection  to  the  pleadings  by 
allowing  the  evidence  to  go  to  the  jury  without  ob- 
jection, he  is  not  entitled  to  a  new  trial  on  the  ground 
that  the  allegations  and  the  proof  do  not  correspond. 
Ibid. 

27.  A  new  trial  will  not  be  granted  for  newly  dis- 
covered evidence^  which  is  only  cumulative,  or  in- 
tended to  impeach  a  witness,  or  when  it  would  not^ 
if  heard  on  the  trial,  probably  have  produced  a  differ- 
ent result.    Soye  vs.  The  State .^.  718 

28.  It  ifl  the  imperative  duty  of  the  Judge  of  the 
Superior  Courts  to  hold  the  Courts  at  the  regular 
times  fixed  by  law,  and  he  has  no  right  to  adjourn 
any  of  said  Courts  from  the  regular  term  to  some 
other  time,  by  order  in  vacation,  unless  it  is,  in  the 
language  of  the  statute,  ^'not  possible  for  him  to  aUend 
the  regular  term  of  said  Court,  from  sickness  of  him- 
self or  family,  or  other  unavoidable  cause."  And  in 
case  the  Judge,  by  order  in  vacation,  adjourns  over 
the  regular  term  of  the  Court  to  any  other  time,  for  > 
any  other  cause  than  those  expressed  by  the  statute, 
no  party  litigant  can  be  compelled  to  try  his  case  be- 
fore the  Judge  at  such  irregular  term.  But  if  the 
parties  in  a  civil  case  go  to  trial  without  objection, 
they  will  not  afterward  be  heard  to  set  up  the  ir- 
regularity.   Ibid, 

29.  A  defendant  who  is  charged  with  a  crime  involving 
his  life  or  liberty,  is  not  held  to  have  waived  any- 
thing, unless  he  does  it  by  express  agreement  for  the 
purposes  of  the  trial.  If  the  term  of  the  Court  has 
been  illegally  adjourned  and  a  party  at  such  ad- 
journed term  is  convicted  of  murder  or  manslaughter, 
he  is  not  bound  by  the  proceedings,  and  is  entitled  to 
a  new  trial,  on  motion.     Ibid. 

NOX  EST  FACTUM. 

Where  a  son  had  in  several  instances  used  the  name  of 
his  fiither  by  signing  it  as  surety  to  notes  given  by 
the  son.  and  the  father,  with  knowledge  of  the  fact 
that  such  use  had  been  made  of  his  name,  directed  the 
holder  of  a  note  so  signed,  who  applied  to  him  to  have 
it  divided  and  two  notes  given,  that  part  of  it  might 
be  applied  by  the  holder  to  a  charitable  use,  to  see  the 
son  about  it,  which  he  did,  and  the  son  agreed  to  have 
it  arranged  as  desired,  and  in  a  day  or  two  presented 
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13.  By  section  3666  of  the  Code  the  presiding  Judge 
may  exercise  a  sound  discretion  in  granting  or  refusing 
new  triiils  in  cases  where  the  verdict  may  be  decidedly 
and  strongly  against  the  weight  of  evidence,  although 
there  may  appear  to  be  some  slight  evidence  in  favor 
of  the  finding.  In  this  case  the  Judge  did  not  abuse 
the  discretion  which  the  law  vests  in  him  in  refusing 

to  grant  a  new  trial.     Broughton  vs.  Godwin 339 

14.  The  verdict  in  this  case  is  not  so  contrary  to  the 
eviden(re  as  to  shock  the  moral  sense  or  show  manifest 
prejudice,  corruption  or  mistake  by  the  jury,  nor  does 

it  viohiteany  rule  of  law.     Dobbins  vs,  Dupra*- 394 

15.  When  the  question  was  raised  whether  a  bona  fide 
purchaser  of  eijijhteen  bales  of  cotton  from  a  defendant 
in  fi.  fa.j  in  1861,  could  hold  it  discharged  from  the 
lien  of  tlie  judgment  after  two  years  possession,  and 
the  evidence  was  in  conflict,  the  weight  of  it  being  ia 
favor  of  the  bona  fides  of  the  transaction,  and  the 
Court  charged  the  jury  that  two  years  posse:fsion  of 
the  cotton,  bona  fide,  and  for  valuable  consideration, 
without  notice,  before  the  levy  or  service  of  the  bill, 
discharged  the  cotton  from  the  lieu  of  the  judgment, 
and  the  jury  found  for  the  defendant,  who  was  the 
purchaser:  Ilddy  that  the  charge  of  the  Court,  and 
the  finding  of  the  jury,  were  right  under  the  rule  laid 
down  by  this  Court  at  this  term  in  the  case  of  G/wip- 
man  vs.  Akin.  And  a  new  trial  will  not  be  granted, 
because  the  Court  may  have  charged  too  favorably  to 
the  defendant  upon  another  ground  taken  in  the  case, 
M'hich  could  not  change  the  verdict,  if  the  defendant 
was  a  bona  fide  purcliaser  of  the  cotton  for  a  valuable 
consideration,  which  question  was  distinctly  submitted 
to  the  jury  by  the  charge  as  given  by  the  Court,  and 
found  for  the  defendant.    WaUon  vs.  Anderson  et  al...  421 

16.  When  the  facts  of  a  case  have  been  fairly  submitted 
to  a  jury,  and  no  rule  of  law  material  to  the  rights  of 
the  parties  has  been  violated,  either  by  the  Court  on 
the  trial,  or  by  the  jury  in  the  finding,.this  Court  will 
not  disturb  the  verdict.     Bruoe,  adm'rXj  vs,  C/xw8...n  644 

17.  If  the  receipt  or  bill  of  lading  were  lost,  and  the 
evidence  showed  that  the  cotton  was  shipped  at  Rome, 
and  consigned  to  Augusta,  and  was  burnt  at  Kings- 
ton, where  the  Rome  road  connects  with  the  Western 
and  Atlantic  Railroad,  it  is  not  sufHcient  cause  for  a 
new  trial,  that  the  Court  charged  the  jury  that  the 
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PAROL  TESTIMONY. 
See  Evidence,  10, 11,  23,  28,  29. 

PARTIES  TO  ACTIONS. 

1.  When  a  mortgage,  made  to  Thomas  W.  Willingham, 
his  heirs  and  assigns,  was  transferred  by  Willingham, 
by  written  assignment,  to  John  W.  Johnson  as  admin- 
istrator of  Green  D.  Sharke,  deceased,  such  assign- 
ment, if  properly  stamped,  conveyed  the  mortgage  to 
the  estate,  and  it  became  assets  in  the  hands  of  the 
administrator,  and  the  proceedings  to  foreclose  it, 
most  be  in  the  name  of  said  Johnson,  as  administra- 
tor, and  not  in  his  individual  character.  Flagg  & 
Fiehvs,  Johnson..: 26 

2.  When  an  attachment  had  been  sued  out  in  favor  of 
the  plaintifis  therein,  against  a  defendant,  who  was  af- 
terwards declared  a  bankrupt,  and  a  motion  was  made 
to  make  the  assignee  of  said  bankrupt  a  party  plain- 
tiff in  the  attachment  suit,  in  the  place  and  stead  of 
the  original  plaintiffs  in  attachment,  which  motion  was 
refused  by  the  Court :  Held^  that  there  was  no  error 
in  the  judgment  of  the  Court,  in  refusing  to  allow  the 
assignee  of  the  bankrupt  to  be  made  a  party  plaintiff 

in  the  attachment  suit     Smith  vs.Lawton 29 

3.  When  two  notes  were  given  to  the  plaintiff,  for  cotton 
seed,  for  Green  J.  Jordan's  plantation,  and  signed, 
"  J.  Spradley,  agent  for  Green  J.  Jordan  :'*  Hdd,  that 
this  was  a  contract  of  Jordan,  the  principal,  and  not 
the  contract  of  Spradley,  the  agent ;  the  more  espe- 
cially, as  the  eviaence  in  the  rea>rd  discloses  the  fact, 
that  the  agency  was  made  known  to  the  payee  of  the 
notes  at  the  time  they  were  given,  and  that  the  cotton 
seed  was  purchased  for  Jordan,  and  not  for  Spradley, 
the  agent.  The  suit  should  have  been  brought  against 
Jordan,  and  not  Spradley,  the  agent ;  and  the  fact  that 
Jordan  filed  a  plea  in  the  case,  as  a  defendant,  alleging 
that  the  cotton  seed  were  worthless,  did  not  necessarily 
make  him  a  party  to  the  original  suit  against  Spradley, 
and  there  was  no  error  in  the  Court  below  in  refusing 
the  order  to  make  him  a  party,  inasmuch  as  Jordan  was 
not  named  as  a  defendant  in  the  original  suit,  and  not 
being  named  as  a  defen^mt  in  the  original  suit,  the 
filing  of  his  plea  did  nonake  him  a  defendant,  when 
no  process  was  prayed  against  him  as  such.  Tiller  vs. 
Spradley. 35 
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itained,  or  a  new  trial 
ly  discovered  evidence 
-he  evidence  has  come  to 
since  the  trial.  2,  That 
^  .^  ,.*u I,  of  diligence  that  it  did  not 
come  sooner.  3,  That  it  is  so  material  that  it  would 
probably  produce  a  different  result  if  the  new  trial 
were  granted.  4.  That  it  was  not  cumulative  onk, 
speaking  to  facts  in  relation  to  which  there  was  evid- 
ence on  the  trial.  5.  And  the  affidavit  of  the  witness 
himself  must  be  produced,  or  its  absence  accounted 
for.  G.  The  new  trial  will  not  be  granted  if  the  only 
object  of  the  testimony  is  to  impeach  the  character  of 
a  witness.     Ibid, 

24.  When  the  evidence  is  in  conflict,  and  no  rule  of  law 
is  violated,  and  there  is  sufficient  evidence  to  sustain 
the  verdict,  a  new  trial  will  not  be  granted.   Haiman 

&  Bro,y  vs,  Moses  &  Gerrard.... 70.S 

25.  An  attorney-at-law,  who  had  a  claim  against  a  client 
for  a  fee  as  a  retainer,  and  also  for  professional  services 
rendered,  brought  suit,  alleging  in  the  declaration 
that  defendant  was  indebted  to  him  in  the  sum  of 
§2,500  for  •'professional  services,"  and  on  the  trial 
offered  evidence  to  show  the  value  of  the  services 
rendered,  and  also  to  prove  that  the  retainer  was  due; 
no  objection  was  made  to  the  evidence,  and  the  jury 
found  a  verdict  for  a  sum  which,  with  or  without  in- 
cluding the  retainer,  could  be  sustained  bv  the  evi- 
dence: Held,  that  the  introduction  of  evidence  as  to 
the  retainer  did  not  entitle  the  defendant  to  a  new 
trial,  as  he  made  no  objection  to  it  when  introdnoed, 
though  the  record  contained  no  separate  allegation  as 
to  the  retainer.    Ibid. 
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the  award  was  illegal,  upon  several  grounds  stated 
therein,  for  the  purpose  of  having  a  trial  before  a 
special  jury,  as  to  the  validity  of  said  award,  and  the 
grounds  and  specifications  set  forth  in  said  affidavit 
were  demurred  to  as  being  insufficient  in  law  to  au- 
thorize the  setting  aside  said  award :  Held^  that  the 
demurrer  only  admitted  the  truth  of  such  facts  as 
were  well  pleaded  and  set  forth  in  the  affidavit,  and 
that,  to  make  such  facts  available  against  the  award, 
it  should  have  been  alleged  in  the  affidavit,  that  the 
facts  set  forth  and  complained  of  were  the^'re^uffi 
either  of  accident^  mistake^  or  the  fraud  of  some  one 
or  all  of  the  arbitrators,  or  parties — or  is  otherwise 
illegal,^'  and  the  particular  illegal  acts  complained  of 
must  be  apecially  set  forth,  which,  in  law,  will  vitiate 
the  award,  otherwise  the  affidavit  will  be  demurrable. 
Two  Judges.    Sharp  &  Bpown  vs.  Loyleaa 678 

4.  The  general  allegation  that  the  award  was  contrary 
to  the  evidence  before  the  arbitrators,  or  without  evi- 
dence, or  that  proper  credits  were  not  allowed  by 
them,  etc.,  is  not  sufficient  to  set  aside  the  award,  un- 

.  less  it  is  alleged  and  proved  that  the  award  was  the 
resiUt  either  of  accident,  mistake,  or  the  fraud  of  some 
one,  or  all  of  the  arbitrators  or  parties,  or  is  otherwise 
illegal,  as  where  the  arbitrators  should  refer  the  mat- 
ters submitted  to  them  to  chance  or  lot.  The  award 
of  the  arbitrators  is  final  and  conclusive  between  the 
parties,  unless  it  is  attacked  and  set  aside  upon  some 
one  of  the  grounds  specified  in  the  Code,  and  the  affi- 
davit must  state  some  one  of  these  legal  grounds,  with 
sufficient  precision,  so  that  an  issue  can  be  found  and 
tried  thereon.     Two  Judges.     Ibid. 

5.  A  motion,  made  on  oath,  at  the  first  term  of  the 
Court,  to  set  aside  an  award,  which  did  not  state  that 
the  award  was  the  result  of  accident  or  mistake,  or 
the  fraud  of  some  one  or  all  the  arbitrators,  or  par- 
ties, or  that  it  was  otherwise  illegal,  pointing  out  in 
what  the  illegality  consisted,  was  insufficient,  and  was 
properly  dismissed  on  demurrer.  Two  Judges.    Ibid. 

POSSESSORY  WARRANT. 

I 

When  the  husband  refused  to  take  the  benefit  of  the 

Homestead  Act,  and  thft  wife  filed  her  petition  and 
schedule  in  the  Court  of  Onlinary,  praying  to  be  al- 
lowed the  property  exempt,  for  the  use  of  the  family, 
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to  the  holder  the  two  smaller  notes,  in  place  of  the 
one,  for  the  same  sum,  which  were  aooepted  bj  the 
holder,  in  the  belief  that  the  new  notes  had  been  sign- 
ed by  the  father,  as  be  made  no  objection  to  the 
genuineness  of  the  note  presented  to  him,  in  lieu  of 
which  the  two  were  received,  and  the  father  after- 
wards, when  sued  -  on  one  of  the  notes,  plead  rum  est 
factum,  and  the  juiy  found  for  the  plaintiff:  Held, 
that  this  Court  will  not  control  the  discretion  of  the 
Court  below  in  refusing  to  set  aside  the  verdict  and 
grant  a  new  trial,  as  the  facts  made  such  a  case  as 
authorized  the  jurj  to  presume  and  find  that  the  son 
was  the  agent  of  the  rather  to  sign  the  note,  or  that 
the  father  ratified  the  act  done  by  the  son  and  made 
it  his  own.     Weaiver  i».  Ogletree  et  al 68< 

NON-JOINDEB.    See  Parties  to  AcOom,  4. 

NOTICE.    See  Attomej/s,  1. 

NOVATION.    See  Prommory  Notet,  7. 

NUISANCE. 

A  two  story  brick  wall  of  a  house  that  had  been  burnt 
down  some  months  previous,  standing  at  the  edge 
of  the  sidewalk,  though  private  property,  if  it  be 
so  much  dilapidated,  or  decayed,  as  to  endanger  the 
lives  of  persons  passing  tii^  streets,  is  a  nuisance, 
which  the  Mayor  and  Council  are  bound  to  have 
removed,  and  if  they  fail,  and  danger  results  to 
any  person  by  reason  of  such  neglect,  the  city  is 
liable  for  the  damages  sustained.  If  the  wall  were 
sound  and  steady  and  did  not,  under  any  ordinaiy 
circumstances,  endanger  any  one  passing  the  streets, 
and  it  should  be  thrown  down  by  tempest  or  other 
act  of  God,  a  person  injured  by  the  fall  would  have 
no  right  to  recover  damages  for  such  injuries,  from 
the  city.^    Parker  V8.  M.  &  C  of  Maxxm ^ 

OPINIONS.    See  EmdoMe,  20. 

ORDER  OF  AUGUMENT.    See  i^tMfids,  6. 

ORDINAiaCE  OF  1805.    See  Emdenct,  28. 

PARENT  AND  CHILD.    See  ifmor  (MikaL 


i 


INDEX.  817 

dioated  by  the  Court  below,  this  Court  will  not  pass 
judgment  upon  it,  the  presumption  being  that  if  the 
point  had  been  made,  the  Court  below  would  have 
permitted,  or  required,  the  proper  parties  to  be  made. 
CUxrh  et  al.,  vs.  BeaU. 533 

2.  Ajs  this  Court  is  satisfied,  from  the  record  and  facts 
of  this  case,  that  the  defense  set  up  to  these  notes  was 
intended  for  delay  only,  and  that  the  case  was  brought 
to  this  Court  for  that  purpose,  we  award  to  the  plain- 
tiff in  the  judgment  rendered  in  the  Superior  Court 
against  the  defendant,  the  sum  of  $758  55  damages, 
being  ten  per  cent,  upon  the  amount  of  the  judgment 
rendered  in  favor  of  plaintiff  in  the  Court  below. 
Steadman  vs.  Simmons 591 

See  Bill  of  Exceptions.    Damages.    Rde  29,  Appendix. 

PRESCRIPTION. 

1.  When  on  the  trial  of  a  claim  case  it  appeared  that  the 
levy  was  made  on  the  4th  of  November,  1868,  on  a  /J. 
fa.  issued  upon  the  13th  of  November,  1861,  and  the 
claimant  showed  title  from  the  defendant  in  A.  fa.  and 
possession  more  than  four  years  before  the  levy,  and 
there  was  no  evidence  that  claimant  had  notice,  at  the 
time  of  the  purchase,  of  the  existence  of  the  judg- 
ment :  Held,  that  the  land  was  discharged  from  the 
lien  of  the  judgment,  and  that  the  verdict  of  the  jury 
finding  the  land  not  subject,  will  not  be  disturbed. 
Wabner,  J.,  dissenting.     Dooly  vs.  Isbell 342 

2.  Akin  held  a  judgment,  dated  in  1859,  against  Stone ; 
Bronson,  in  December,  1862,  purchased  the  tract  of 
land  in  dispute  from  Stone,  bona  fde,  and  went  into 
possession,  and  afterwards  sold  it  to  Chapman,  who 
succeed  him  in  the  possession,  which  has  been  con- 
tinuous from  1862  to  the  present  time.  In  1867,  Akin 
had  his  fi»  fa.  levied  on  the  land,  and  Chapman  in- 
terposed his  claim :  Held,  that  Chapman,  a  bona  fide 
purchaser,  for  a  valuable  consideration,  with  continu* 
cos  and  uninterrupted  possession  for  more  than  four 
years,  acquired  title  to  the  land,  discharged  from  the 
lien  of  Akin's  judgment.     Chapman  vs.  Akin 347 

3^  The  Supreme  Court  of  this  State  having  ruled  that 
the  Stay-law  was  unconstitutional  and  void,  under  that 
ruling  the  plaintiff  in  fi,  fa.  was  never  under  any 
legal  disability  to  enforce  the  collection  of  the  money 
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4.  The  presumption  is,  when  a  married  woman  gives 
her  separate  note,  in  the  purchase  of  property,  that 
she  has  a  separate  estate,  and  that  she  contracts  with 
reference  to  it,  and,  if  suit  is  brought  against  her  upon 
such  note,  without  joining  her  husband,  and  she  fails 
to  defend,  by  showing  she  has  no  separate  estate,  or 
other  good  cause,  the  judgment  binds  her  separate 
property,  and  will  not  be  set  aside  on  motion,  because 
of  the  non-joinder  of  her  husband.  Huff  vs.  Wright.,,   41 

See  Witness,  i. 

PARTNERS.    See  mtnessy  1. 

PARTNERSHIP.    See  Pleading,  1. 
f 

PAYMENT.    See  ConSederaie  Treasury  Notes. 

PLEADING. 

1 .  A  plea  denying  the  existence  of  a  partnership,  is  a 
plea  in  bar,  and  although  sworn  to,  is  nbt  a  dilaiory 
plea  which  is  required  to  be  filed  at  the  first  term  of 
the  Court.     Long  vs.  McDonald 186 

2.  "When  a  bill  was  filed  to  enforce  the  covenants  con- 
tained in  a  written  conveyance  made  by  the  Water-lot 
Company  to  the  Howard  Manufacturing  Company, 
which  were  claime<l  to  run  with  the  land,  and  the  bill 
did  not  set  forth  the  whole  instrument,  and  no  copy 
was  attached  as  an  exhibit,  and  a  special  demurrer 
was  filed  to  it  for  this  reason,  and  also  a  general  de- 
murrer for  want  of  equity,  which  were  overruled  by 
the  Court :  Held^  that  the  Court  erred  in  overruling 
the  special  demurrer :  Held,  further,  that  this  Court 
will  not  put  a  construction  on  the  covenants  in  the 
deed  upon  which  important  rights  depend,  till  the 
whole  instrument  is  before  it,  so  that  it  may  all  be 
construed  together.  Howard  3Ianufaduring  Co.  tss. 
Water-lot  Co Sii 

3.  When  a  matter  in  controversy  between  the  parties 
had  been  submitted  to  three  arbitrators,  for  their  con- 
sideration and  judgment,  and  it  appeared  from  the 
record,  that,  aner  hearing  and  considering  the  eri-  ' 
deuce  submitted  by  the  respec^e  parties,  an  awtid 
was  made  by  the  arbitrators,  sw  returned  to  the  Su- 
perior Court,  as  provided  by  the  4184  section  of  the 
Code,  and  one  of  the  parties  suggested,  on  oath^  that 
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PRESUMPTION, 

1;  It  is  the  presumption  of  law  that  an  ofiGicer  has  done 
his  duty,  and  his  official  acts  will  be  presumed  to  have 
been  done  rightly  until  the  contrary  is  shown. 
GranniaSy  admr,,  vs.  Irmn 22 

2.  If  a  man  shoot  with  a  pistol  at  another,  and  hit  him, 
the  law  presumes,  prima  facie,  that  he  did  it  with 
malice.  Nor  does  the  proof  that  the  parties  had  been 
friendly,  and  that  the  person  shooting  expressed  re- 
gret immediately  afterwards,  Bebut  the  presumption. 
One  has  no  right  to  shoot  at  another,  with  a  loaded 
pistol,  in  sport.  If  he  does  so,  he  is  responsible  for 
the  consequences;  and  the  law  will  imply  malice 
from  the  recklessness  of  the  act.     Collier  vs.  The  Stcde    31 

3.  When  a  Justice's  Court ^.  /a.  was  backed  by  a  Justice 
of  the  Peace  on  the  18th  of  October,  1832,  without 
stating  the  county  in  which  the  act  was  done,  and  the 
fi.  fa.  was  levied  upon  the  land  on  the  19th  October, 

1831,  by  a  constable  of  Lee  County,  who  turned  the 
same  over  to  the  sheriff,  who  sold  the  land  in  Febru- 
ary, 1832;  it  was  a  fair  legal  presumption,  that  the 
Justice  who  backed  the  fi.  fa.  was  a  Justice  of  Lee 
county;  especially,  after  so  long  a  period  of  time  has 
intervened  since  the  sale  of  the  l{ind.  Thomas  vs. 
Malcometal '. 328 

4.  Seven  years  absence  of  Jones,  without  being  heard 
of,  was  presumptive  evidence  of  his  death,  and  author- 
ized the  Ordinary  to  grant  letters  of  administration 
on  his  estate;  and  although  that  presumption  might 
have  been  rebutted  by  evidence  on  the  trial,  still  the 
letters  of  administration  were  conclusive,  on  the  trial 
of  this  case,  as  to  that  fact,  in  the  absence  of  any  evi- 
dence vebutting  that  presumption.     Adams  vs.  Jones...  479 

5.  If  the  receipt  or  bill  of  lading  were  lost,  and  the 
evidence  showed  that  the  cotton  was  shipped  at  Rome, 
and  consigned  to  Augusta,  and  was  burnt  at  Kingston,  , 
where  the  Rome  road  connects  with  the  Western  and 
Atlantic  Railroad,  it  is  not  sufficient  cause  for  a  new 
trial,  that  the  Court  charged  the  jury  that  the  Rome 
road  might  bind  itself  to  carry  the  cotton  beyond  its 
terminus;  but  that  such  contract  would  not  be  pre- 
sumed, and  it  must  be  shown  by  proof,  that  there  was 
an  express  contract  to  carry  beyond  Kingston,  or  the 
Rome  road  would  not  be  liable.  The  Borne  R.  R.  Co. 
vs.  Sloan 636 
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and  before  the  order,  allowing  her  the  property  ex- 
empt, had  passed  in  the  Court  of  Ordinary,  the  hus- 
band was  adjudged  a  bankrupt,  and  the  property 
included  in  the  wife's  schedule  was  afterwards  sold 
by  the  assignee  in  bankruptcy :  Hddf  that  the  wife 
cannot  recover  the  property,  by  possessory  warrant, 
from  the  purchaser  at  the  sale  made  by  the  assignee 
in  bankruptcy.    Bryan  v%.  WhUaeU 715 

PRACTICE. 

1.  Where  a  deed,  purporting  to  have  been  attested  by  a 
magistrate,  and  duly  recorded,  was  offered  in  evidence, 
circumstances  tending  to  show  that  the  magistrate's 
name  was  affixed  subseauently  to  the  execution  of  the 
deed,  are  evidence  for  the  jury,  and  it  is  error  in  the 
Court  to  withhold  the  deed  as  not  recorded.  If  the  evi- 
dence is  pertinent,  the  Court  should  leave  it  to  the  jury 
under  his  charge  as  to  the  law.  >  Orannisa  vs.  Irvin...    22 

2.  When  a  garnishment  has  been  dissolved  by  the  de- 
fendant giving  security,  as  provided  in  the  Code,  and 
the  security  is  or  becomes  insolvent,  the  plaintiff  may 
garnishee  again.    Stewart  &  Oolclough  va.  Dobbs 8S 

3.  Under  section  3027  of  the  Code  of  Greorgia,  it  is  the 
duty  of  a  Court,  when  it  has  jurisdiction  of  a  right, 
and  no  specific  remedy  is  afforded  by  express  law,  so 
to  mould  its  processes  and  proceeding  as  to  afford 
relief  to  the  party  having  the  right.    Ibid. 

4.  When  a  party  is  testifying,  and  his  counsel  objects 
to  his  answering  a  question,  if  the  objection  is  good  it 
is  right  to  keep  him  from  answering  it,  tjiough  he 
wishes  to  answer.    (R.)    Steinheimer  V8.  Oolenum IW 

5.  When  there  was  a  qiu>  warranto,  and  a  demurrer,  and 
also  an  answer  denying  a  material  fact,  and  a  juiy 
summoned  to  try  the  issue,  and  the  defendant  called 
up  the  demurrer,  and  no  objection  was  made  to  the 
hearing  of  it  at  that  time,  and  the  demurrer  was 
heard  as  a  distinct  motion,  and  a  distinct  judgment 
was  had  thereon  before  the  issue  was  presented  to  the 
jury:  Held,  that,  in  the  argument  on  the  demarr^i 
the  defendant  had  the  right  to  open  and  condnde. 
White  V8.  Clements ^ 

PRACTICE  IN  SUPUPME  COURT, 

1.  When  a  bill  is  objectionable  for  want  of  proper  Dir- 
ties, but  the  point  does  not  appear  to  have  been  adjo* 
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dioated  by  the  Court  below,  this  Court  will  not  pass 
judgment  upon  it,  the  presumption  being  that  if  the 
point  had  been  made,  the  Court  below  would  have 
permitted,  or  required,  the  proper  parties  to  be  made. 
Clark  d  al.,  vs.  BeaU. 633 

Ajs  this  Court  is  satisfied,  from  the  record  and  facts 
of  this  case,  that  the  defense  set  up  to  these  notes  was 
intended  for  delay  only,  and  that  the  case  was  brought 
to  this  Court  for  that  purpose,  we  award  to  the  plain- 
tiff in  the  judgment  rendered  in  the  Superior  Court 
against  the  dejfondant,  the  sum  of  $758  55  damages, 
being  ten  per  cent,  upon  the  amount  of  the  judgment 
rendered  in  favor  of  plaintiff  in  the  Court  below. 
Bteadman  v8,  Simmons 591 

I  BUI  of  ExcepUonB.    Damages.    Ride  29,  Appendix. 

PRESCRIPTION. 

When  on  the  trial  of  a  claim  case  it  appeared  that  the 
evy  was  made  on  the  4th  of  November,  1868,  on  a  /i. 
a.  issued  upon  the  13th  of  November,  1861,  and  the 
laimant  showed  title  from  the  defendant  in  fi.  fa,  and 
lossession  more  than  four  years  before  the  levy,  and 
here  was  no  evidence  that  claimant  had  notice,  at  the 
ime  of  the  purchase,  of  the  existence  of  the  judg* 
lent :  Held,  that  the  land  was  discharged  from  the 
len  of  the  judgment,  and  that  the  verdict  of  the  jury 
nding  the  land  not  subject,  will  not  be  disturbed. 
Earner,  J.,  dissenting.    Dooly  vs.  IsbeU 342 

kkin  held  a  judgment,  dated  in  1859,  against  Stone ; 
IroDSon,  in  December,  1862,  purchased  the  tract  of 
nd  in  dispute  from  Stone,  bona  fide,  and  went  into 
MMBsion,  and  afterwards  sold  it  to  Chapman,  who 
looteded  him  in  the  possession,  which  has  been  con- 
ptuous  from  1862  to  the  present  time.  In  1867,  Akin 
id  his  fi,  fa.  levied  on  the  land,  and  Chapman  in- 
jrposed  his  claim :  Held,  that  Chapman,  a  bona  fide 
irohaser,  for  a  valuable  consideration,  with  continu* 
ki  and  uninterrupted  possession  for  more  than  four 
I,  acquired  title  to  the  land,  discharged  from  the 
of  Akin's  judgment.     Chapman  vs.  Akin 347 

Supreme  Court  of  this  State  having  ruled  that 

Btay-law  was  unconstitutional  and  void,  under  that 

the  plaintiff  in  fi,  fa.  was  never  under  any 

disability  to  enforce  the  collection  of  the  money 


818  INDEX. 

due  on  his  j/i.  /a. ;  and  as  the  law,  afi  ruled  by  this 
Court,  did  not  restrain  a  \ewy,  the  prescription  did  not 
cease  to  run  in  favor  of  the  bona  fide  purchaser  in  pos- 
session ;  and  as  the  plaintiff  was  under  no  other  legal 
disability  to  proceed  with  the  fi,  fa,,  the  Hen  of  the 
judgment  upon  the  land  ceased  to  exist  at  the  end  of 
the  four  years  possession.    Ibid. 

4.  Section  3625  of  the  Code  is  not  classed  with,  and 
does  not  fall  under  the  classification  of  a  statute  of 
limitation,  and  its  running  in  favor  of  a  bona  fide 

'  purchaser  was  not  suspended  by  the  Acts  suspending 
the  running  of  the  statute  of  limitations.  The  right, 
whatever  it  may  be,  of  the  plaintiff  in  fi,  fa.  to  en- 
force his  liens  on  the  lands  sold  by  the  defendant,  and 
held  in  possession  by  a  bona  fide  purchaser,  existed, 
with  the  condition  annexed,  that  the  levy  be  made 
within  four  years  after  the  commencement  of  the  pos- 
session, and  as  the  plaintiff  made  no  such  levy,  he 
lost  his  lien  by  failure  to  enforce  it  in  accordance  with 
tlie  condition  to  which  it  was  subject,  and  with  which 
he  never  complied.     Ibid. 

5.  When  the  question  was  raised  whether  a  bona  fide 
purchaser  of  eighteen  bales  of  cotton  from  a  defend- 
ant in  fi,  fa,,  in  1861,  could  hold  it  discharged  from 
the  lien  of  the  judgment  after  two  years  po&session, 
and  the  evidence  was  in  conflict,  the  weight  of  it  being 
in  favor  of  the  bona  fides  of  the  transaction,  and  the 
Court  charged  the  jury  that  two  years  possession  of 
the  cotton,  bona  fide,  and  for  a  valuable  consideration, 
without  notice,  before  the  levy  or  service  of  the  bill, 
discharged  the  cotton  from  the  lien  of  the  judgment 
and  the  jury  found  for  the  defendant,  who  was  the 
purchaser :  Ildd,  that  the  charge  of  the  Court  and 
the  finding  of  the  jury,  were  right  under  the  rule  laid 
down  by  this  Court,  at  this  term,  in  the  caseof  C%c^ 
mon  V8,  Akin,  and  a  new  trial  will  not  be  granted,  be- 
cause the  Court  may  have  charged  too  favorably  to  the 
defendant  upon  another  ground  taken  in  the  case, 
which  could  not  change  the  verdict,  if  the  deiendant 
was  a  bona  fide  purchaser  of  the  cotton  for  a  valuable 
consideration,  which  question  was  distinctly  submit-  - 
ted  to  the  jury  by  the  charge  as  given  by  the  Coorti 
and  found  for  the  defendant,  Walton  vs,  And€rs(m 
etal tf 

See  Staivie  of  Limitations* 
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PRESUMPTION. 

It  is  the  presumption  of  law  that  an  ofiGicer  has  done 
his  duty,  and  his  official  acts  will  be  presumed  to  have 
been  done  rightly  until  the  contrary  is  shown. 
GrannuBy  admr.y  vs,  Irtin 22 

If  a  man  shoot  with  a  pistol  at  another,  and  hit  him, 
the  law  presumes,  prhna  jo/dt^  that  he  did  it  with 
malice.  Nor  does  the  proof  that  the  parties  had  been 
friendly,  and  that  the  person  shooting  expressed  re- 
eret  immediately  afterwards,  Bebut  the  presumption. 
One  has  no  right  to  shoot  at  another,  with  a  loaded 
pistol,  in  sport.  If  he  does  so,  he  is  responsible  for 
the  consequences;  and  the  law  will  imply  malice 
from  the  recklessness  of  the  act.    Collier  vs.  The  State    31 

When  a  Justice's  Court  jJ.  fa.  was  backed  by  a  Justice 
}f  the  Peace  on  the  18th  of  October,  1832,  without 
rtating  the  county  in  which  the  act  was  done,  and  the 
S.  fa.  was  levied  upon  the  land  on  the  19th  October, 
1831,  by  a  constable  of  Lee  County,  who  turned  the 
tame  over  to  the  sheriff,  who  sold  the  land  in  Febru- 
uy,  1832;  it  was  a  fair  legal  presumption,  that  the 
Fustice  who  backed  the  fi.  fa.  was  a  Justice  of  Lee 
iounty;  especially,  after  so  long  a  period  of  time  has 
Dtervened  since  the  sale  of  the  li^nd.  Thomas  vs. 
ifalcomdal '. 328 

u  Seven  years  absence  of  Jones,  without  being  heard 
f,  was  presumptive  evidence  of  his  death,  and  author- 
ced  the  Ordinary  to  grant  letters  of  administration 
n  his  estate;  and  although  that  presumption  might 
ave  been  rebutted  by  evidence  on  the  trial,  still  the 
stters  of  administration  were  conclusive,  on  the  trial 
F  this  case,  as  to  that  fact,  in  the  absence  of  any  evi- 
mce  vebvUing  that  presumption.     Adams  vs.  Jones.,.  479 

[f  the  receipt  or  bill  of  lading  were  lost,  and  the 
ridence  showed  that  the  cotton  was  shipped  at  Rome, 
ftd  consigned  to  Augusta,  and  was  burnt  at  Kingston, , 
there  the  Rome  road  connects  with  the  Western  and 
iilantic  Railroad,  it  is  not  sufficient  cause  for  a  new 
Sal,  that  the  Court  charged  the  jury  that  the  Rome 
id  might  bind  itself  to  carry  the  cotton  beyond  its 
linus;  but  that  such  contract  would  not  be  pre- 
led,  and  it  must  be  shown  by  proof,  that  there  was 
express  contract  to  carry  beyond  Kingston,  or  the 
le  road  would  not  be  liable.  The  Borne  R.  R.  Co. 
Sloan 636 
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6.  While  the  measure  of  damages  is  the  value  of  the 
cotton  at  the  point  of  destination,  the  defendant  has 
no  cause  of  complaint  that  the  proof  is  confined  to  the 
value  of  the  cotton  at  the  point  of  shipment,  or  the 
place  where  itwasburntonthelineoftheroad;  as  goods 
are  presumed  to  be  worth  as  much  or  more,  at  the 
place  of  destination,  than  at  the  point  of  shipment, 
till  that  presumption  is  rebutted  by  proo£     Ibid. 

7.  The  presumption  is,  when  a  married  woman  gives 
her  separate  note,  in  ii^  purchase  of  property,  that 
she  has  a  separate  estate,  and  that  she  contracts  with 
reference  to  it,  and,  if  suit  is  brought  against  her 
upon  such  note,  without  joining  her  husband,  and  she 
fails  to  defend,  by  showing  she  nas  no  separate  estate, 
or  other  good  cause,  the  judgment  binds  her  separate 
estate,  and  will  not  be  set  aside  on  motion,  because  of 
the  non-joinder  of  her  husband.    Huff  vs.  Wright 41 

See  Wills,  2. 

PROCESS.    See  Waiver,  3. 

PROMISSORY  NOTES. 

1.  When  two  notes  were  given  to  the  plaintiff,  for  cot- 
ton seed,  for  Green  J.  Jordan's  plantation,  and  signed, 
"J.  Spradley,  agent  for  Green  J.  Jordan:"  JBeld,  that 
this  was  a  contract  of  Jordan,  the  principal,  and  not 
the  contract  of  Spradley,  the  agent;  the  more  espe- 
cially, as  the  evidence  in  the  record  discloses  the  fact, 
that  the  agency  was  made  known  to  the  payee  of  the 
notes  at  the  time  they  were  given,  and  that  the  cotton 
seed  was  purchased  for  Jorcmn,  and  not  for  Spradley^ 
the  agent.  The  suit  should  have  been  brought  against 
Jordan,  and  not  Spradley,  the  agent ;  and  the  fact  that 
Jordan  filed  a  plea  in  the  case,  as  a  defendant,  alleging 
that  the  cotton  seed  were  worthless,  did  not  necessarily 
make  him  a  party  to  the  original  suit  against  Sprad- 
ley ;  and  there  was  no  error  in  the  Court  below  in 
refusing  the  order  to  make  him  a  party,  inasmuch,  as 
Jordan  was  not  named  as  a  defendant  in  the  original 
suit,  and  not  being  named  as  a  defendant  in  the  ori- 
ginal suit,  the  filing  of  his  plea  did  not  make  him  a 
aefendant,  when  no  process  was  prayed  against  him  as 
such.  The  verdict  in  favor  of  the  defendant,  Sprad- 
ley, was  right,  under  the  law  and  the  facts  of  the  case; 
and  there  was  no  error  in  the  Court  below  in  refbsiii^ 
the  motion  for  a  new  triaL     Tiller  vs,  Spradletf 1^ 
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2.  Under  the  Code,  a  married  woman  may,  as  to  her 
separate  estate,  contract  and  be  contracted  with,  ex- 
cept as  to  contracts  of  suretyship,  etc.,  and  may,  if 
she  have  no  trastee,  be  sued  separately  as  a/em€  sole, 
Huffvd.  Wrig/U 41 

3.  The  presumption  is,  when  a  married  woman  gives 
her  separate  note,  in  the  purchase  of  prcfperty,  that 
she  has  a  separate  estate,  and  that  she  contracts  with 
reference  to  it.  And,  if  suit  is  brought  against  her 
upon  such  note,  without  joining  her  husband,  and  she 
fiiils  to  defend,  by  showing  she  has  no  separate  estate, 
or  other  good  cause,  the  judgment  binds  her  separate 
property  and  will  not  be  set  aside  on  motion,  because 
of  the  non-joinder  of  her  husband.     Ibid. 

■»  On  the  trial  of  an  issue  whether  a  promissory  note 
sued  on  is  illegal,  because  given  for  the  compounding 
of  a  felony,  it  is  not  necessary  that  the  defendant  shall 
prove  that  the  party  charged  was  actually  guilty  of 
the  felony ;  it  is  sufficient  if  there  be  an  act  done  of 
which  he  is  charged  to  be  guilty,  which  is  prima  fade 
felony.     Chandler  V8.  Johnson  et  al 85 

.^An  offense  which  may,  in  the  discretion  of  the  Court, 
b^  punished  by  confinement  in  the  penitentiary,  is  so 
fiur  a  felony,  that  compounding  of  it  is  illegal.    Ibid. 

Although  one  may  l^ally  take  a  promissory  note  as 
compensation  for  a  personal  injury,  yet,  if  the  injury 
was  a  crime,  such  as  by  our  law  the  parties  can  not 
settle  between  themselves,  and  if  there  be  any  attempt, 
by  giving  of  the  note,  to  suppress  a  prosecution  for  the 
offense,  it  vitiates  the  whole  agreement,  even  though 
the  note  be  for  less  than  the  actual  damages  received. 
Ibid. 

:The  endorsement  of  a  note  given  for  a  slave,  if  the 
■ndorsement  is  for  a  valuable  consideration  other  than 
III  slave  or  the  hire  thereof,  is  not  within  that  clause  of 
jftie  Constitution  of  1868,  of  this  State,  denying  juris- 
iiotion  to  the  Courts  thereof  to  enforce  a  debt,  the 
^nsideration  of  which  is  a  slave,  or  the  hire  thereof. 
im  V8.  MdffiUre  et  al 631 

RAILROADS.    See  Common-Oafriera. 

RECEIVER. 

a  bill  was  filed  by  a  creditor  against  an  ezecutori 
lying  for  an  injunction  and  the  appointment  of  a 
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Eeceiver,  alleging  that  the  executor  was  insolvent,  un- 
married, extravagant,  engaged  in  no  settled  business, 
and  intending  soon  to  move  to  Honduras,  and  was 
badly  managing  his  own  business,  as  well  as  that  of 
bis  testatrix,  that  he  had  said  he  would  sell  the  pro- 
perty of  his  testatrix,  realize  the  money,  and  leave 
without  paying  any  of  the  debts  of  the  estate :  Held, 
that  the  Court  below  erred  in  dismissing  the  bill. 
Chapjjdl  vs.  Akin 17^ 

RENT. 

1.  A  plaintiiTin  ejectment,  who  has  judgment  in  bis  £i- 
vor,  is  entitled  to  be  placed  in  possession  of  the  pre* 
mises,  including  the  growing  crop,  if  any,  as  against 
the  defendant  and  those  holding  under  him :  Provided 
he  has  not  recovered  as  mesne  profits  the  rent  for  that 
year.     Gardner  et  al,,  vs.  Kersey  et  al 664 

2.  A  plaintiiF  in  ejectment,  who  has  recovered  rents  as 
mesne  profits  for  the  year  in  which  the  recovery  is  had, 
is  not  entitled  to  the  crop  of  that  year.  While  he  is 
entitled  to  the  possession  of  the  premises,  he  is  bound 
to  allow  the  tenant  ingress  and  egress,  to  gather  and 
carry  away  the  crop.  If  he  has  recovered  rent  for 
part  of  the  year,  and  the  crop  is  growing,  but  not  ga- 
thered, at  the  date  of  the  recovery,  the  tenant  is  en- 
titled to  his  pro  rata  part  of  the  crop.  But  if  no  rent 
is  recovered  for  the  year,  the  growing  crop  goes  with 
the  land.     Ibid. 

3.  If  the  plaintiff,  who  has  recovered  rent  for  the  year, 
takes  possession  of  the  premises,  and  appropriates  the 
crop,  or  refuses  to  permit  the  tenant  to  gather  it,  the 
tenant  has  a  right  at  law  to  recover  the  value  of  the 
crop.     Ibid. 

RELIEF  ACT. 

1.  The  Relief  Act  of  1868  does  not  apply  to  oontraots 
made,  or  notes  given  on  settlement  of  accountSy  since 
first  June,  1865,  and  it  is  not  error  in  the  Court  to 
rule  out  the  evidence  offered  to  support  the  usual  re- 
lief pleas,  when  filed  to  a  note  so  made  since  Janey 
1865.    Steadman  vs.  Simmons SU 

2.  The  single  fact  that  the  defendant  lost  a  large  amount 
of  property  by  the  late  war,  without  any  proof  that 
the  plaintiff  was  in  fault,  or  that  it  was  caused  in  any 
manner  by  the  plaintiff's  act,  raises  no  equity  for  dit 
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reduction  of  a  debt  oontracted  before  the  war.   Butler 

€t€U,fV8.  Weathers 524 

Flipper  vs.  Reid  et  ah 524 

Thoml(m&  Co.yvs.  Faulk  &  Cb 524 

3.  The  proof  of  the  simple  fact  that  a  defendant  lost 
property  during  the  war,  is  not  sufficient  to  authorize 
the  jury  to  reduce  the  amount  of  plaintiff's  debt.  (?f6- 
sonva,  Williams 660 

L  A  plea  which  simply  alleges  that  the  defendant  lost 
property  during  the  war,  without  connecting  the 
plaintiff  with  the  loss,  is  not  sufficient,  if  8ustaine<l 
by  proof,  to  authorize  the  jury  to  reduce  the  amount 
of  the  debt,  no  matter  whether  it  was  contracted  be- 
fore or  since  1st  June,  1865,  and  it  was  not  error  in 
the  Court  to  sustain  the  demurrer  to  the  plea,  and 
order  it  to  be  stricken.    Brovm  vs.  Simms 668 

RESTRAINT  OF  TRADE. 

7hile  contracts  in  general  in  restraint  of  trade,  are 
against  the  jK)licy  of  the  law,  and  will  not  be  en- 
forced, it  is  legal  to  contract  that  one  party,  for  a 
valuable  consideration,  will  not,  for  a  time  specified 
in  the  contract,  carry  on  a  particular  kind  of  trade,  in 
a  village  or  at  a  particular  locality,  and  the  Courts 
will  entertain  an  action  for  damages  for  a  breach  of 
such  contract,  and  it  is  error  in  the  Court  to  dismiss 
the  plaintiff's  action  on  the  ground,  that  the  damages 
are  too  remote,  and  that  no  specific  sum  was  agr^d 
upon  as  stipulated  damages.    Jenkifis  vs.  Temples 655 

RES  ADJUDICATA. 

Where  the  administrator  had  made  his  return,  and 
the  guardian  of  minor  legatees  filed  objections  to  it, 
And  charged  mismanagement  and  unfairness  in  the  re- 
turn, in  this,  that  the  administrator  credited  himself 
with  Confederate  bonds,  in  which  he  had  invested 
Confederate  notes  received  before  the  passage  of  the 
A^ot  of  the  Legislature  authorizing  administrators  to 
receive  Confederate  Treasury  notes,  and  the  Ordinary 
sited  the  administrator  to  answer  to  the  charge,  and 
16  csame  into  the  Court  of  Ordinary  and  made  his 
l^owing,  and  the  Court  of  Ordinary,  on  the  hearing, 
msed  an  order  that  said  return  be  disallowed  and 
hat  the  administrator   be  required  immediately  to 
nake  another  return,  including  in  said  return  good 
nrrency  instead  of  the  Confederate  currency,  and  no 
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appeal  was  taken  from  this  judgment  of  the  Court  of 
Ordinary:  Heldy  that  it  became  conduBive  as  to  the 
point  in  issue,  and  the  administrator  will  not  be  heard 
to  set  up  the  same  item  for  loss  of  Confederate  cur- 
rency in  the  subsequent  return  which  he  is  required 
to  make.  If  the  judgment  of  the  Court  on  his  first 
return  was  erroneous^  and  he  was  unwilling  to  be 
bound  by  it,  he  should  have  appealed  from  it.  Hav- 
ing failed  to  do  so,  he  cannot  now  be  heard  to  contro- 
vert its  correctness.  Baher  and  wife  vs.  TFoocb,  adrn^r.  643 

2.  When  such  motion  was  made  at  the  proper  term,  it 
was  amendable  at  a  subeeouent  term.  But  if  the  mo- 
vant did  not  ask  to  amena,  and  choose  to  go  to  trial 
on  the  motion  as  made,  the  judgment  against  him, 
when  affirmed  by  this  Court,  is  final  and  conolusivei 
and  the  matter  in  controversy  is  res  adjudioata.  Sharp 
&  Brovm  V8.  Loyless • 678 

RETROACTIVE  LEGISLATION. 
See  OonatUfdional  Law, 

REVENUE.    See  Stamps. 

RULES  OF  SUPREME  COURT.   See  Appendix. 

RULE  AGAINST  SHERIFF.    See  SherigT. 

SALES. 

See  Conditions  in  Deeds. 
**  Administrators  and  Executors,       ^ 
*'  Sheriffs. 

SAYINGS  OF  PARTY.    See  Emdenot,  6. 

SCALING  ORDINANCE. 

The  sale  in  this  case  was  a  contract,  to  which  theScaline 
Ordinance  of  1865  is  applicable,  and  the  parties  haa 
the  right  to  give  evidence  to  the  jury  of  the  kind  of 
currency  in  which  payment  was  to  be  made,  the  vilat 
of  the  currency  ai  any  Ume^  and  the  value  of  the  ooi* 
ton  sold  at  any  time^  together  with  theadmiasioDBand 
conduct  of  both  parties  to  the  transactioni,  uid  all 
the  facts  and  circumstances  connected  with  it;  and  ■ 
it  was  the  province  of  the  jury,  when  the  case  was 
fairly  submitted  to  them,  to  adjust  the  equities  between 
the  parties  in  accordance  with  the  power  vesited  ia 
them  by  the  ordinance  above  referred  to. 
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SECONDARY  EVIDENCE. 
See  Evidence,  6, 17,  36,  36. 

SET-OFF. 

When  upon  the  trial  of  an  action  of  ejectment  for  the 
recovery  of  a  lot  of  land  and  the  mesne  profits  thereof, 
the  tenant  offered  to  prove  the  increased  value  of  the 
lot  of  land,  resulting  from  the  improvements  made 
thereon  by  the  tenant,  as  a  set-off  to  the  mesne  profits 
claimed  by  the  plaintiff,  but  the  Court  refused  to  allow 
the  tenant  to  prove  the  increased  value  of  the  premises 
resulting  from  the  improvements  made  thereon  by  the 
tenant,  but  restricted  him  to  the  actual  value  of  the 
improvements  put  on  the  land  by  him :  Held,  that  a 
fair  construction  of  sections  2855  and  3416  of  the 
Code,  allows  the  tenant  to  prove  the  increased  value 
of  the  premises  resulting  from  the  improvements  made 
thereon  by  the  tenant,  and  to  set-off  the  value  thereof, 
in  an  action  for  mesne  profits  within  the  limitation 
imposed  by  the  3416th  section  of  the  Code.  Thomas 
vs.  Malcom 328 

SHERIFF. 

The  sheriff  had  SLfi.fa.,  founded  upon  a  mortgage  upon 
land,  made  in  March,  1861,  and  though  he  had  time 
to  do  so,  failed  to  make  the  money  upon  it,  because  a 
third  person  had  been  in  possession  of  the  land  since 
August,  1861,  and  had  had  it  assigned  and  set  apart 
ns  his  homestead,  and  the  sheriff's  attorney  advised 
him  that  he  ought  not  to  levy  upon  the  land:  Held, 
that  the  Court  below  erred  in  making  the  sheriff  pay 
the^./a.     Warnek  J.,  dissenting.     Green  vs.  Jones.  521 

SLAVE  DEBT. 

1.  The  endorsement  of  a  note  given  for  a  slave,  if  the  en- 
dorsement is  for  a  valuable  consideration  other  than 
a  slave  or  the  hire  thereof,  is  not  within  the  clause  of 
the  Constitution  of  1868,  of  this  State,  denying  juris- 
diction to  the  Courts  thereof  to  enforce  a  debt,  the 
consideration  of  which  is  a  slave,  or  the  hire  thereof. 
Graham  vs.  McOnire  et  al. 531 

2.  An  action  for  the  value  of  a  slave,  hired  by  the  plain- 
tiff to  the  defendant,  and  charged  to  have  been  Killed 
by  the  nedigence  of  defendant's  servants,  is  for  a  debt, 
tlic  consideration  of  which  is  a  slave,  and  its  nature 

Vol.  XXXIX — 53. 
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is  not  changecl  by  callio?  it  an  action  on  the  case  for 
damages.  Waener,  J.,  dissenting.  Berry  vs.  M.  & 
W.P.R.R.CO i 

See  Specifio  Performance,  2. 

SPECIFIC  PERFORMANCE. 

1.  Gross  inadequacy  of  consideration  is  a  good  reason 
why  a  Court  of  Equity  will  not  decree  a  specific  per- 
formance of  a  parol  contract  for  the  sale  of  land. 
Arnold  vs.  Trice £ 

2.  When  the  consideration  of  a  parol  contract  for  the 
sale  of  land  was  a  slave,  and  there  is  no  other  equity 
save  the  delivery  of  the  consideration,  the  Courts  of 
this  State  have,  under  the  7th  clause  of  the  17th  sec- 
tion of  the  Constitution  of  1868,  no  jurisdiction  to  en- 
force its  specific  performance.  Wabneb,  J.,  dis- 
senting.    Ibid. 

STAMPS. 

1.  When  upon  the  trial  of  a  cause,  a  mortgage  deed, 
which  had  been  recorded,  was  oiTered  in  evidence,  and 
objected  to  on  the  ground  that  it  did  not  appear  to 
have  been  stamped,  and  the  party  offering  the  mort- 
gage deed  proved  that  the  deed  bad  been  stamped  ac- 
cording to  law :  Held,  that  the  Court  should  have 
submitted  the  Question  of  fact  to  the  jury,  under  the 
evidence,  whether  the  deed  had  been  stamped  or  notj 
as  required  by  law,  under  the  charge  of  the  Court 
upon  that  point.    Alexander  &  Howell  vs.  LeUh 1 

2.  Held,  further,  that  when  an  instrument  is  offered  in 
evidence,  required  by  law  to  be  stamped,  and,  by  the 
act  of  one  of  the  parties,  the  stamp  is  prevented  from 
being  put  on  the  deed,  the  party  so  preventing  shall 
not  be  heard  in  objecting  thereto;  out  if  the  Coart 
shall  be  satisfied  that  there  was  no  intention  todefiaud 
the  government  of  its  revenue,  the  Court  may,  in  such 
a  case,  allow  the  proper  stamp  to  be  plaoed  on  the  in- 
strument at  the  time  of  the  trial.    Ibid. 

STATUTE  OF  LIMITATIONS. 

1.  The  Acts  limiting  the  time  within  which  judgments 
may  be  revived,  were  suspended  by  the  Acts  suspend- 
ing the  Statute  of  Limitation,  to-wit:  from  the  3(Kh 
November,  1861,  to  the  21st  July,  1868,  when  dvil 
government  was  practically  restored  in  this  State 
Cluimbliss  vs.  Phelps 31 
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AJLfa.  issued  on  the  12th  of  ^pril,  1861,  on  which 
is  DO  entry  by  a  proper  officer  to  execute  and  return 
the  same,  within  seven  years  from  that  date,  is 
dormant.  The  Act  of  the  30th  of  November,  1860, 
and  subsequent  Acts  suspending  the  Statute  of  Limita- 
tion, and  the  several  Acts  enacting  Stay-laws  did  not 
suspend  the  Dormant  Judgment  Act;  that  Act  is  not 
a  Statute  ofLimitation.  Wabner,  J.,  dissents.  Battle 
vs.  Shivers 405 

In  view  of  the  facts  contained  in  this  record,  the  de- 
fendant is  not  protected  by  the  Statute  of  Limitations, 
nor  by  the  equitable  bar  of  lapse  of  time.  Adams  vs. 
Jmes 479 

iidEstoppeL 

STREETS.    See  Municipal  CbrporatUms. 
TAX.    See  County  Tax. 

TENDER. 

An  action  of  gectment  was  instituted  by  the  vendee 
of  a  tract  of  land  against  the  vendor,  the  lessor  of  the 
plaintiff  claiming  under  a  bond  for  titles,  executed  by 
the  party  in  possession  of  the  land*,  and  one-half  only 
of  the  pnrohase-monev  having  been  paid :  Heldf  that 
^*ie  vendee  of  land,  claiming  under  a  bond  for  titles, 
mnot  maintain  an  action  of  ejectment  against  the 
mdor  thereof  until  the  full  amount  of  the  purchase- 
mey  has  been  paid ;  or,  at  least,  an  v/riconditioTial 
ider  of  the  amount  due  for  the  land  shall  have  been 
le  to  the  vendor  thereof.     Ifiller  vs.  8mft 91 

len  property  sold  is  to  be  delivered  on  payment  of 
purchase-money,  and  the  vendee  tenders  it  in  com- 

ice  with  the  contract,  the  title  to  the  property  vests 

the  purchaser.    The  rules  relative  to  tender,  in  its 

~  sense,  as  applicable  to  a  debt,  do  not  apply  to  an 

to  pay  for  goods  purchased.  Phillips  vs.  Williams  597 

THREATS. 

ious  threats  by  the  deceased  that  he  would  take  the 
of  the  accused  if  he  did  not  pay  him  some  money 
owed  him,  which  were  not  communicated  to  the 
rer  before  the  fatal  deed,  arc  not  admissible  in  evi- 
in  iustification  of  the  killing  in  self-defense,  and 
m  trial  will  not  be  granted  to  let  in  newly  disco- 
evidence  of  such  threats.   Hoye  vs.  The  Stale...  718 
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TIME. 

For  Excepting  to  Award — See  Arbitration. 
"    Filing  Plea — See  Pleading,  1. 

TITLE.     See  Ejectment,  2.    See  Bankruptcy,  2. 

TROVER.    See  Possessory  Warrant. 

TRUSTS. 

1.  When  a  bill  was  filed,  alleging  fraud  in  the  convey- 
ance of  land  and  other  property,  praying  for  an  ac- 
count and  decree  against  the  defendant :  Held,  1.  That 
the  allegations  in  complainants'  bill  made  a  case  of 
fravd,  on  the  trial  of  which  parol  evidence  was  ad- 
missible to  prove  the  fraud,  and  thereby  raise  an  im- 
plied trust  in  favor  of  Jones  and  his  family.  Ex^rs  of 
Adams  vs.  Jones 4 

2.  Where  A  sells  a  tract  of  land  to  B,  C  and  D,  taking 
their  notes  and  a  mortgage  on  the  premises  for  the 
purchase-money,  and  the  vendees  afterwards  sell  to 
F,  also  taking  notes  and  a  mortgage,  which  notes  and 
mortgage  they  place  in  A's  hands  as  collateral  security 
for  their  own  debt  for  the  land  to  him,  with  power  to 
A  to  collect  and  settle  with  F,  and  A  takes  the  land 
from  F,  who  is  insolvent,  and  gives  up  the  notes  and 
mortgage  made  by  F,  at  a  price  less  than  the  amount 
of  thenot€S,  and  this  without  the  corwew/ of  the  origi- 
nal vendees  from  him :  Held,  that  A  can  take  no  bene- 
fit to  himself  from  this  arrangement  withF,  and  he  is 
bound  to  credit  his  vendees  with  the  true  value  of  the 
land,  or  return  it  to  them.     Clarke  et  al.,  vs.  Beall..,.  6 

3.  An  express  trust  may  depend  for  its  operation  upon 
a  future  event,  and  is  then  a  contingent  trust.  AriUs 
vs.  Printup ft 

TRUSTEES. 
See  IhjLsts.    Interest,  1.    Administrators  and  Executors. 

UNCERTAINTY.    See  Pleading,  2,  3,  4,  6. 

VARIANCE.    See  Executions,  2. 

VERDICT. 

It  is  not  error  in  the  Court  when  the  jury  retam  an 
informal  verdict,  to  permit  the  counsel  for  the  plaintiff 
in  whose  favor  it  is  found^  to  write  oat  a  proper  6m 
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in  accordance  with  their  intention,  in  their  presence 
and  in  the  presence  of  the  Court,  and  the  opposing 
counsel.  But  if  counsel  for  defendant  objects,  and 
the  Court  sends  the  Jury  back  to  their  room  to  make 
the  calculation,  and  put  their  verdict  in  form,  and 
they  do  so,  and  find  interest  on  the  principal  sum  in 
favor  of  the  plaintiff,  when  he  does  not  claim  interest, 
the  Court  may,  by  order,  allow  the  plaintiff  to  write 
off  the  interest  and  sign  judgment  for  the  principal 
sum  only,  without  interest.    Steadman  vs.  Simmons,..  591 

As  TO  Verdicts  Contrary  to  Evidence,  etc. 

See  New  Tried y  passim. 

WAIVER. 

1.  If  evidence  of  paper  title  is  permitted  to  go  to  the 
jury,  without  objection  to  the  proof  of  executton,  it  is 
too  late,  after  verdict,  to  make  the  exception.    Hanks 

V8  Phillips 660 

2.  The  pendency  of  a  former  suit  for  the  same  cause  of 
action  is  a  proper  matter  to  be  plead  in  abatement, 
and  if  the  parties  go  to  trial  on  the  merits,  the  defend- 
ant cannot  set  this  up  in  law.    Weldid  vs.  Thompson..  669 

3.  A  defendant  when  sued*  may  acknowledge  service,  and 
waive  copy,  process  and  filing  in  office  before  the  ses- 
sion of  the  Court,  and  he  will  not  afterwards  as  against 
the  plaintiff,  be  heard  to  object  that  the  writ  was  not 
filed  twenty  days  before  Court    Steadman  vs.  Simmxms  691 

4.  The  judgment  ordering  an  award  spread  upon  the 
minutes  will  not  be  set  aside,  because  the  presiding 
Judge  was  one  of  the  arbitrators,  who  was  to  be  paid 
jointly  by  both  parties  for  his  services,  when  the 
parties  made  no  objections  to  the  Judge  presiding,  on 
the  ground  that  he  was  an  arbitrator,  till  after  the 
case  had  beeu  brought  to  the  Supreme  Court  and  final 
judgment  rendered.  It  is  too  late  to  raise  the  objec- 
tion in  a  bill  of  review  filed  for  the  purpose  of  getting 

a  new  trial.    Sharp  it  Broton  vs.  Loyless 678 

5.  If  a  party  waives  his  objection  to  the  pleadings  by 
allowing  the  evidence  to  go  to  the  jury  without  objec- 
tion, he  is  not  entitled  to  a  new  trial  on  the  ground 
that  the  allegations  and  the  proof  do  not  correspond. 
Haiman&  Bro.  vs.  Moses  &  Oerrard 708 

6.  It  is  the  imperative  duty  of  the  Judge  of  the  Superior 
Courts  to  hold  the  Courts  at  the  regular  times  fixed 
by  law,  and  he  has  no  right  to  adjourn  any  of  said 


r 


832  INDEX. 

.  die  before  twenty-one  years  old,  or  if  a  girl,  before 
marriage,  the  share  of  the  one  so  dying  belongs  to  all 
of  the  **five  minors"  then  living,  and  not  solely  to 
those  of  the  five  who  remain  minors  at  the  death  of 
the  one  dying.     Wilder  etaL^  vs.  Blount & 

WITNESS. 

1.  When  one  of  two  contracting  partners  is  dead,  the 
plaintiff  cannot  be  a  witness  against  the  surviving 
partner  to  prove  a  contract  made  with  the  deceased 
partner.    Long  vs.  ifoDonald .• 1: 

2.  The  alleged  widow  of  the  intestate,  and  his  son,  were 
competent  witnesses  for  the  complainant  on  the  trial 
of  tlie  cause,  under  the  3798th  section  of  tlie  Code. 
Adams  V8,  Jones 4' 

See  TFflfc,  land  2.  . 

YEAR'S  SUPPORT. 

When  J.  sold  a  tract  of  land  to  I.  for  81,600  00,  receiv- 
ing part  of  the  purchase-money,  and  taking  tiie  note 
of  I.  for  the  balance  of  the  purchase-money,  and  made 
a  warranty  deed  to  I.,  the  purchaser,  and  afterwards 
died  insolvent,  and  within  a  short  time  after  the  doatb 
of  J.,  a  judgment  creditor  of  J.,  levied  an  execution 
upon  the  land,  to  satisfy  a  judgment  obtainetl  against 
J.,  anterior  to  the  sale  of  the  land  to  I.,  and  a  bill  w;ij 
filed  by  the  widow  of  J.,  in  behalf  of  herself  and  her 
minor  children,  alleging  the  insolvency  of  her  de- 
ceased husband,  and  claiming  a  year's  support  out  of 
the  $900  00  note  given  for  the  land,  as  being  the 
only  property  left  for  that  purpose,  and  also  alleging 
that,  if  tlie  land  should  be  sold  by  the  judgment 
creditor,  in  satisfaction  of  his  debt,  the  purchaser  of 
the  land  would  successfully  defend  the  note  as  a^inst 
her  and  her  children,  on  the  ground  of  failure  of  title, 
and  thereby  defeat  her  claim  to  her  year's  support  out 
of  the  note  given  to  her  deceased  husband  for  the 
land,  which  is  unpaid,  and  which  is  the  only  re- 
maining estate  left  out  of  which  she  can  obtain  her 
year's  support:  Held,  that  it  was  error  in  the  Court 
in  dissolving  the  injunction  upon  the  foregoing  state  of 
facts,  inasmuch  as  the  widow  was  entitled  to  her  year's 
support  out  of  the  $900  note,  and  that  the  sale  of  the 
land  should  have  been  restrained  until  the  rights  and 
equities  of  the  parties  could  be  adjusted  upon  the  final 
hearing  of  the  cause.    Jackson  d  oL,  vs.  Corbin 1 


